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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 tittes pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week. .

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 406

Nursery Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Notice of extension of sales
closing date {Acceptance of
Applications)..

SUMMARY: Effective for the 1993 crop
year only, the Federal Crop Insurance
Corporation (FCIC) herewith gives
notice of its determination with respect
to the acceptance of applications and
crop reports for nursery crop insurance
in counties and parishes having an
October 31 sales closing date which
were directly affected by Hurricane
Andrew. This action is necessary in
order to allow those counties adversely
affected by Hurricane Andrew the
additional time needed to obtain
information concerning the crop
insurance program. The intended effect
of this notice is to extend the date for
accepting applications for multi-peril
crop insurance for Nursery and to
comply with the provisions of the
General Crop Insurance Regulations.
The sales closing date is extended from
October 31 to November 30 for the
Broward, Collier, Dade, Lee, and Palm -
Beach Counties, Florida; and Acadia,
Avoyelles, Evangeline, Iberia, Iberville,
Lafayette, Point Coupee, Rapides, St.
Landry, St. Martin, Vermilion, and West
Baton Rouge Parishes, Louisiana.
EFFECTIVE DATE: November 9, 1992.

FOR FURTHER INFORMATION CONTACT:
Mari L. Dunleavy, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: Under its
regulations for insuring crops, FCIC

requires that applications for crop
insurance protection must be filed on or
before the sales closing date. FCIC
published a notice at 57 FR 44968 on
September 30, 1992 which extended the
date for accepting applications for multi-
peril crop insurance for Nursery from
September 30 to October 31. Due to lack
of effective communication in the areas
affected by Hurricane Andrew, the
notice of extension at 57 FR 44968 was
not distributed quickly enough for
producers in this area to realize that the
extension had been allowed.

FCIC has therefore determined to
further extend the sales closing date for
nursery crops in counties and parishes
which were adversely affected by - -
Hurricane Andrew. .

Nursery Crop Insurance Regulations
require a nursery crop inspection before
insurance attaches; therefore FCIC has
determined that no adverse selection
will result from extending the sales
closing date to November 30, 1992.

Under the provisions of the General
Crop Insurance Regulations (7 CFR
401.8), the sales closing date for
accepting applications may be extended
by notice in the Federal Register upon
determination that no adverse
selectivity will result from such
extension.

Notice

Acbordingly. pursuant to the authority
contained in, the Act as amended (7
U.S.C. 1501 et seq.) Federal Crop

" Insurance Corporation herewith gives

notice that nursery crop insurance
applications for Broward, Collier, Dade,
Lee, and Palm Beach Counties, Florida;
and Acadia, Avoyelles, Evangeline,
Iberia, Iberville, Lafayette, Point
Coupee; Rapides, St. Landry, St. Martin,
Vermilion, and West Baton Rouge
Parishes, Louisiana will be accepted up
to the close of business on November 30,
1992 effective for the 1993 crop year
only. ’ '

Authority: 7 U.S.C. 1508, 1516.
Done in Washington, DC, on November 2,
1992, :
James E. Cason,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 92-27058 Filed 11-8-92; 8:45 am])
BILLING CODE 3410-08-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 333
RIN 3064-AA55

Extension of Corporate Powers

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is amending its
regulations on extensions of corporate
powers to eliminate existing language
which makes certain prohibitions
concerning equity investments by
savings associations applicable to state
banks that are members of the Savings
Association Insurance Fund. Such banks
would thereafter be subject to the
restrictions of new regulations on

- activities and investments of insured

state banks in lieu of the existing
regulations. The new regulations, which
were recently adopted by the FDIC in
final after a 30-day comment period, are
published elsewhere in today’s Federal
Register. The effect of the final
amendment to existing regulations on
extensions of corporate powersisto
subject Savings Association Insurance
Fund member state banks and Bank
Insurance Fund member state banks to
the same restrictions insofar as their
equity investments are concerned.

DATES: The final amendment is effective
December 9, 1992. '

FOR FURTHER INFORMATION CONTACT:
Curtis L. Vaughn, Examination
Specialist, (202) 898-8759, Shirley K.
Basse, Review Examiner, (202) 8986815,
or Cheryl ‘A. Steffen, Review Examiner,
(202) 8988768, Division of Supervision,
FDIC, 550 17th Street, NW., Washington,
DC., 20429; Pamela E.F. LeCren, Counsel,
(202) 898-3730, Counsel, or Grovetta N.
Gardineer, (202) 898-3905, Senior
Attorney, Legal Division, FDIC, 550 17th
Street, NW., Washington, DC., 20429; or
David K. Horne, (202) 898-3981,
Financial Economist, Division of
Research and Statistics, FDIC 550 17th
Street, NW., Washington, DC., 20429,
SUPPLEMENTARY INFORMATION: On
December 18, 1991, President George
Bush signed into law the Federal
Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA, Pub.
L. 102-242, 105 Stat. 2236). Section 303 of

" FDICIA added section 24 to the Federal
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Deposit Insurance Act, *Activities of
Insured State Banks" (FDI Act) {12
U.S.C. 1831a). With certain exceptions,
section 24 of the FDI Act limits the
activities and equity investments of
state chartered insured banks to the
activities and equity investments that
are permissible for national banks.
While much of section 24 is not effective
until December 19, 1992, the portions of
section 24 dealing with equity
investments were effective upon
enactment, December 19, 1991.

Paragraph (c) of section 24 “Equity
Investments by Insured State Banks” (12
U.S.C. 1831a(c)), provides that no
insured. state bank may directly or
indirectly acquire or retain any equity
investment of a type that is not
permissible for a national bank. As

_already indicated, this paragraph
became effective December 19, 1991.
Several exceptions to the general
prohibition to making or retaining equity
investments are found in paragraph (c)
itself and in subsequent paragraphs of
section 24. In addition, paragraph (c)
provides a “transition rule” that requires
insured state banks to divest prohibited
equity investments as quickly as can be
prudently done but in no event any later
than December 19, 1996. The FDIC is
given the authority to establish
conditions and restrictions governing
the retention of the prohibited
investments during the divesture period.
Paragraph (c} expressly provides for an
exception for the retention or
acquisition of equity investments in
majority owned subsidiaries and equity
investments in qualified low income
housing. ’

Section 24(f), “Common and Preferred
Stock Investment” (12 U.S.C. 1831a(f)),
which also became effective upon
enactment of FDICIA, provides that no
insured state bank may directly or
indirectly acquire or retain any equity
investment of a type, or in an amount,
that is not permissible for a national
bank and which is not otherwise
permitted under section 24. Like
paragraph (c), paragraph (f) contains
several exceptions to the general
prohibition.

Paragraph (f}(2) creates a limited
exception for investments in common or
preferred stock or shares of investment
companies. The exception allows
insured state banks that (a) are located

_in a state that as of September 30, 1991
permitted the bank to invest in common
or preferred stock listed on a national
securities exchange or shares of an
investment company registered under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), and (b) which
made or maintained investments in

listed stock or registered shares during
the period from September 30, 1990 to
November 26, 1991, to acquire or retain,
subject to the FDIC's approval, listed
stock or registered shares up to a
maximum investment of 100 percent of
the bank’s capital. A bank must file a
written notice with the FDIC of its intent
to take advantage of the exception (and
must receive the FDIC's approval)
before it can lawfully retain or acquire
listed stock or registered shares
pursuant to the exception provided by

~ paragraph (f)(2). If a bank made

investments in listed stock or registered
shares during the relevant period that
exceed in the aggregate 100 percent of
the bank’s capital as measured on
December 19, 1991, the bank must divest
the excess over the three year period
beginning on December 19, 1991 at a rate
of no less than % of the excess each
year. :
Paragraph (d)(2) provides an
exception for the retention of an equity
interest in a subsidiary that was
engaged in a state in insurance activities
as principal on November 21, 1991 so
long as the subsidiary's activities
continue to be confined to offering the
same type of insurance to residents of
the state, individuals employed in the
state and any other person to whom the
subsidiary provided insurance as
principal without interruption since such
person resided in or was employed in
the state.

Paragraph (e) indicates that nothing in

_section 24 shall be construed as

prohibiting an insured state bank in
Massachusetts, New York or
Connecticut from owning stock in a
savings bank life insurance company

provided that consumer disclosures are

made.

Section 24(g) grants the FDIC the
authority to make determinations under
section 24 by regulation or order.

The FDIC recently adopted a new Part
362 of its regulations implementing the
equity investment restrictions of section
24. That final regulation is published
elsewhere in today's Federal Register.,

On April 30, 1991 the FDIC amended
its regulations by adding a new section
333.3 to Part 333, “Extension of
Corporate Powers" (12 CFR 333.3). That
section, among other things, causes state
banks that are members of the Savings
Association Insurance Fund (SAIF
member state banks) to be subject to the
conditions and restrictions regarding
equity investments to which state
savings associations are subject
pursuant to § 303.13 of the FDIC's
regulations (12 CFR 303.13). Section
303.13 was adopted by the FDIC on
December 12, 1989 (54 FR 53540,

December 29, 1989) in order to
implement section 28 of the FDI Act (12
U.S.C. 1831¢e) which placed certain
prohibitions on the activities and equity
investments of state savings :
associations. Section 28 was added to
the FDI Act as part of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA, Pub.
L. 101-73, 103 Stat. 183 (1989)).

Among other things, section 28 of the
FDI Act and § 303.13 of the FDIC's
regulations prohibit state chartered
savings associations from acquiring or
retaining any equity investment of a
type or in an amount that is not
permissible for a federal savings
association. If a state savings
association meets its fully phased-in
capital requirements and the FDIC
determines that there is not a significant
risk to the deposit insurance fund, a
state savings association may acquire or
retain an equity investment in a service
corporation that would not be
permissible for a federal savings
association. Equity investments
acquired prior to August 8, 1989 that are
prohibited investments must be divested
as quickly as prudently possible but in
no event later than July 1, 1994. The
FDIC may set conditions and
restrictions governing the retention of
the prohibited equity investments during
the divestiture period.

It was the determination of the FDIC's
Board of Directors when § 333.3 was
adopted that savings associations which
convert to state chartered banks and
retain their membership in SAIF should
continue to be subject to the safeguards
enacted by FIRREA. The action was
found necessary by the Board of
Directors to protect SAIF from harm. At
the same time, however, the Board of
Directors indicated that it was not its
intent to permanently establish two
classes of state banks that would be
treated differently based upon their
membership in a particular deposit
insurance fund. The FDIC subsequently
undertook a review of the issue of
expanded bank powers with the hopes
of proposing a regulation applicable to
all state banks. Before the FDIC could
publish a proposal, however, Congress
enacted FDICIA along with the
provisions described above concerning
equity investments.

It is the FDIC's opinion that § 333.3
was not repealed by implication with
the enactment of section 303 of FDICIA.
However, in light of the action by
Congress, the FDIC's previously
expressed intent to adopt uniform
treatment for state banks, and the fact
that the equity investment provisions of
section 24 of the FDI Act are currently
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effective, the FDIC proposed to amend

§ 333.3 of this part to allow state banks
to be governed by the equity investment
provisions of section 24 of the FDI Act
and any regulations adopted by the
FDIC pursuant thereto (57 FR 30433, July
9, 1992).

The proposed amendment was
published for a 30-day comment period.
Two comments were received both of
which approved of the FDIC's proposed
action. In view thereof, the FDIC is
adopting the proposed amendment in
final without any changes. As a result of
the amendment, state SAIF member
banks will no longer be subject to the
equity investment restrictions of § 303.13
but will be guided in their equity
investments by the provisions. of section
24 of the FDI Act and the regulations
adopted by the FDIC pursuant thereto.

Regulatory Flexibility Analysis

The Board of Directors has
determined that the final amendment,
will not have a significant economic
impact on a substantial number of small
entities. The amendment will not
necessitate the development of
sophisticated recordkeeping and
reporting systems by small institutions
nor the expertise of specialized staff
accountants, lawyers or managers that
small institutions are less likely to have
absent hiring additional employees or
obtaining these services from outside
vendors. On the contrary, the final
amendment will relieve what may be
perceived as a burden on SAIF member
state banks (both large and small) in
that they are currently subject to a
different set of rules regarding their
equity investments than that to which
Bank Insurance Fund member state
banks are subject. SAIF member state
banks are presently required to comply
with the most restrictive rule and
therefore must determine which rule is
in fact the more restrictive. This
amendment would relieve that burden
and place SAIF member state banks on
a par with BIF member state banks.

As the final amendment will not have
a disparate economic impact on small
institutions, the FDIC was not required
to conduct a Regulatory Flexibility Act
analysis. {See section 805 of the
Regulatory Flexibility Act (5 U.S.C.
805)).

List of Subjects in 12 CFR Part 333

Banks, banking.

In consideration of the foregoing, the
FDIC hereby amends chapter I, title 12
of the Code of Federal Regulations by
amending part 333 as follows:

PART 333-—-EXTENSION OF
CORPORATE POWERS

1. The authority citation for Part 333
continues to read as follows:

Authority: 12 U.S.C. 1818, 1818, 1819,
1828(m).

§ 333.3 [Amended]

2. Section 333.3(a) is amended by
removing “set forth in § 303.13(a)
through § 303.13(f) of this chapter”
where it appears in the first sentence
and adding in lieu thereof *set forth in
§ 303.13(a) through § 303.13(c), and
§ 303.13(f) of this chapter”.

By Order of the Board of Directors.

Dated at Washington, DC this 27th day of
October, 1992. ‘

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secretary.

[FR Doc. 82-26695 Filed 11-6-92; 8:45 am)
BILLING CODE 6714-01-M

12 CFR Part 362
RIN 3064-AA29

Activities and Investments of Insure& '
State Banks :

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The FDIC is adding a new
final rule which implements a portion of
new gection 24 of the Federal Deposit
Insurance Act (FDI Act). This new rule
will govern the activities and
investments of insured state banks. -
Under the final rule, insured state banks
are prohibited, subject to certain
exceptions, from making equity
investments of a type, or in an amount,
that are not permissible for a national
bank. The regulation requires banks to
file with the FDIC a plan for the
divestiture of any prohibited equity
investments; establishes procedures
regarding notices to the FDIC pertaining
to excepted equity investments in
common or preferred stock or shares of
registered investment companies;
delegates authority to act on
applications, notices and divestiture
plans from the FDIC's Board of Directors
to the Director of the Divigion of
Supervision and to regional directors if
redelegated by-the Director, and .'
requires that certain information be
provided to the FDIC regarding existing
insurance underwriting activities that
section 24 of the FDI Act allows to be
continued.

EFFECTIVE DATE: The final regulation is
effective December 9, 1992.

FOR FURTHER INFORMATION CONTACT:
Curtis L. Vaughn, Examination

" Specialist, {202) 898-8759, Shirley K.

Basse, Review Examiner, (202) 898-6815,
or Cheryl A. Steffen, Review Examiner,
{202) 898-6788, Division of Supervision,
FDIC, 550 17th Street, NW., Washington,
DC 20429; Pamela E.F. LeCren, Counsel,
(202) 898~3730, or Grovetta N.
Gardineer, Senior Attorney, (202) 898
3905, Legal Division, FDIC, 550 17th .
Street, NW., Washington, DC 20429; or -
David K. Horne, Financial Economist,
{202) 898-3981, Division of Research and
Statistics, FDIC, 550 17th Street, NW.,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this final rule has been
approved by the Office of Management
and Budget under control number 3064
0111 pursuant to section 3504(h)} of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). Comments on the
collection of information should be
directed to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, Attention: Desk officer for the
Federal Deposit Insurance Corporation,
with copies of such comments to be sent
to Steven F. Hanft, Office of the
Executive Secretary, room F—453,
Federal Deposit Insurance Corporation,
550 17th Street, NW., Washington, DC
20429. The collection of information in
this regulation is found in § 362.3(b),

§ 362.3(c), § 362.3(d), and § 362.4 and
takes the form of (1) a requirement to
submit a divestiture plan covering the
disposition of equity investments that
may no longer be retained, (2] a
requirement to file a notice of intent to
retain and acquire common or preferred
stock listed on a national securities
exchange or shares of an investment
company registered under the
Investment Company Act of 1940 (15
U.S.C. 80a), (3) a notice concerning
certain insurance activities conducted
by well-capitalized insured state banks
and/or any of their subsidiaries as of

- November 21, 1991; {4) a requirement

that less than well-capitalized insured
state banks must submit an application
if they wish to request permission to
retain an equity investment in an
insurance underwriting department and/
or subsidiary: and (5) a requirement that
not well-capitalized banks must file an
application if they wish to obtain the
FDIC's consent to retain an equity
investment in an insurance underwriting
department or subsidiary. The
information will allow the FDIC to
properly discharge its responsibilities
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under section 24 of the Federal Deposit
Insurance Corporation Act as amended
by section 303 of the Federal Deposit .
Insurance Corporation Improvement Act
of 1991 (FDICIA, 12 U.S.C. 1831a). The
information in the divestiture plans and
notices will be used by the FDIC for
assuring compliance with the law, as
part of the process of determining risk to
the applicable insurance fund, and for
granting exceptions, if warranted, to the
restrictions contained in section 24 of
the Federal Deposit Insurance
Corporation Act.

The estimated annual reporting
burden for the collection of information
requirement in the regulation is
summarized as follows:

Plan for Divestiture of Prohibited Equity
Investments

Number of Respondents: 1,879

Number of Responses Per Respondent: 1
Total Annual Responses: 1,879

Hours Per Response: 16

Total Annual Burden Hours: 30,064

Notice of Intent to Invest in Common or
Preferred Stock or Shares of an
Investment Company

Number of Respondents: 1,038

Number of Responses Per Respondent: 1
Total Annual Responses: 1,038

Hours Per Response: 8

Total Annual Burden Hours: 8,304

Notice of Insurance Activities

Number of Respondents: 10

Number of Responses Per Respondent: 1
Total Annual Responses: 10 :
Hours Per Response: 6 )

. Total Annual Burden Hours: 60

Application Regarding Insurance
Activities of an Underwriting
Department and/or Subsidiary

Number of Respondents: 10

Number of Responses Per Respondent: 1
Total Annual Responses: 10

Hours Per Response: 9

Total Annual Burden Hours: 90

Background

On December 19, 1991, the Federal
Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA, Pub.
L. No. 102-242, 105 Stat. 2236) was
signed into law. Section 303 of the
FDICIA added section 24 to the Federal
Deposit Insurance Corporation Act,
“Activities of Insured State Banks” (FDI
Act, 12 U.S.C. 1831a)}. With certain
exceptions, section 24 of the FDI Act
limits the activities and equity
investments of state chartered insured
banks to activities and equity
investments that are permissible for
national banks. On July 9, 1992 the
FDIC’s Board of Directors sought

comment for thirty days on a proposed
rule that would implement the equity
investment restrictions of section 24 (57
FR 30435). A description of the statute,
the provisions of the proposed
regulation, a summary of the comments,
and a discussion of the changes made to
the proposal based upon the comments
follows.

In addition, insured state banks
should note that at the same time the
FDIC proposed to amend its regulations
by adding new Part 362, the FDIC
proposed to amend § 333.3 of the FDIC's
regulations, “Savings Association
Insurance Fund (SAIF) member state
banks formerly savings associations,” -
(12 CFR 333.3). That proposal sought
comment on amending § 333.3 so as to
relieve SAIF member state banks from
the restrictions of section 333.3 in so far
as that regulation made SAIF member
state banks subject to the equity
investment restrictions applicable to
savings associations found in § 303.13 of
the FDIC's regulations (12 CFR 303.13).
By proposing the amendment, the FDIC
sought comment on eliminating what is
currently a disparate treatment among
banks as to their equity investments
based-upon their deposit insurance fund

‘membership. The FDIC has adopted the

proposed amendment to § 333.3 without
change. A full discussion of the FDIC's
action on that proposal can be found
elsewhere in today’s Federal Register.

Description of Statute

The preamble accompanying the
proposed regulation contained a
description of section 24. That
description is republished below with
one or two notable changes based upon
the comments. In several instances the
description has not changed despite
comments that the FDIC's reading of the
statute is flawed. Our response to those
comments can be found elsewhere in
this document. Insured state banks
should keep in mind when reading
through the final regulation that it
focuses solely on equity investments.
The remainder of section 24 (notably
section 24(a) and 24(d), 12 U.S.C.
1831a(a) and 1831(d)) which deals with
“activities” of insured state banks and
their subsidiaries will be dealt with by
the FDIC in a subsequent proposal. The
FDIC anticipates to publish that
proposal in the very near future.

While much of section 24 (notably
sections 24(a) and 24(d)) does not
become effective until December 19,
1992, the provisions of section 24 that
deal with equity investments {section
24(c) and section 24(f)) were effective
upon the date of enactment of FDICIA,
December 19, 1991. Paragraph (c} of
section 24 (12 U.S.C. 1831a(c)), “Equity

Investments by Insured State Banks",
provides that no insured state bank may
directly or indirectly acquire or retain
any equity investment of a type that is
not permissible for a national bank.
Several exceptions to the general
prohibition to making or retaining equity
investments are found in paragraph (c)
itself and in subsequent paragraphs of
section 24. In addition, paragraph (c)
provides a “transition rule” that requires
insured state banks to divest prohibited
equity investments as quickly as can be
prudently done but in'no event later
than December 19, 1996. The FDIC is
given the authority to establish
conditions and restrictions governing
the retention of the prohibited
investments during the divestiture
period. Paragraph (c) expressly provides
for an exception for the retention or
acquisition of equity investments in
majority owned subsidiaries and equity
investments in qualified low income
housing. _

Section 24{f) (12 U.S.C. 1831a(f)),
“Common and Preferred Stock
Investment”, also effective upon
enactment of FDICIA, provides that no
insured state bank may directly or
indirectly acquire or retain any equity
investment of a type, or in an amount,
that is not permissible for a national
bank and is not otherwise permitted
under section 24. Like paragraph (c),
paragraph (f) contains several
exceptions to the general prohibition.

Paragaph (f)(2) creates a limited
exception for investments in common or
preferred stock listed on a national
securities exchange or shares of
registered investment companies. The
exception allows insured state banks
that (a) are located in a state that as of
September 30, 1991 permitted banks to
invest in common or preferred stock
listed on a national securities exchange
(listed stock) or shares of an investment
company registered under the
Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq ) (registered shares),
and (b) which made or maintained
investments in listed stock or registered
shares during the period from September
30, 1990 to November 286, 1991, to acquire
and retain, subject to the FDIC's
approval, listed stock or registered
shares up to a maximum of 100 percent
of the bank’s capital. A bank must file a
written notice with the FDIC of its-intent
to take advantage of the exception and
must receive the FDIC's approval before
it can lawfully retain or acquire listed
stock or registered shares pursuant to
the exception. If a bank made
investments during the relevant period
in listed stock or registered shares that
exceed in the aggregate 100 percent of
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the bank's capital as measured on
December 19, 1991, the bank must divest
the excess over the three year period
beginning on December 19, 1991 at a rate
of no less than % of the excess each
year. o )

Paragraph (d)(2)(B) provides an
exception for the retention by a well-
capitalized insured state bank of an
equity interest in a subsidiary that was
engaged “in a state” in insurance
activities “as principal” on November
21, 1991 so long as the subsidiary’s
activities continue to be confined to
offering the same type of insurance to
residents of the state, individuals
employed in the state and any other
person to whom the subsidiary provided
insurance as principal without
interruption since such person resided in
or was employed in the state.

Paragraph (e} indicates that nothing in
section 24 shall be construed as
prohibiting an insured state bank in
Massachusetts, New York or
Connecticut from owning stock in a
savings bank life insurance company
provided that consumer disclosures are
made.

Section 24(g) grants the FDIC the
authority to make determinations under
section 24 by regulation or order and
section 24(i) indicates that nothing in
section 24 shall be construed as limiting
the authority of the FDIC to impose
more stringent restrictions than those
set out in section 24.

Comment Summary

The FDIC received 279 comments in
response to the proposed regulation.
Overall, the comments were critical of
the restrictions that would be imposed
under the regulation on the ability of
state banks to make equity investments.
These comments were critical despite
the fact that most of those who so
commented recognized that the FDIC's
discretion in this matter was largely
taken away by the statute.

The majority of the comments focused
on nine areas, a brief summary of which
follows. The remainder of the comments,
as well as a more detailed discussion of
the comments discussed immediately
below, will be addressed where
appropriate in the context of the
description of the final rule and how it
differs from the proposed regulation.

Of the total comments, 151 objected to
the manner in which the proposal
grandfathered equity investments in
what was universally referred to as a
“two basket” approach, /e, treating
listed common and preferred stock
separately from shares of registered
investment companies and limiting
banks eligible for the exception under
section 24(f) of the FDI Act and

§ 362.3(b)(4) of the proposal to the
highest level of investment they had in
each category during the period from
September 30, 1990 to November 26,
1991 (the window period, or relevant
period). Most if not all of thege
comments, and a number of additional
comments for a total of 180, objected to
the proposal limiting banks eligible to
make and retain equity investments in
listed common or preferred stock and/or
shares of registered investment
companies to the highest aggregate
amount invested during the window
period.

Collectively these comments
expressed the opinion that the statute
allows eligible banks to invest up to 100
percent of their capital in listed common
or preferred stock and/or shares of
registered investment companies. While
many of the comments recognized that
the FDIC does have the authority under
the statute to limit a bank’s investments
under the exception, these same
comments urged the FDIC not to limit
the investments across the board in the
fashion proposed. The FDIC was urged
rather to tailor the regulation mare to
the individual circumstances of any
given bank. Likewise, the comments
which addressed the “two basket”
approach pointed out that the proposal
could have an adverse affect on safety
and soundness as it would prevent
banks from diversifying their securities
portfolios and would eliminate the
flexibility necessary to the proper
management of that portfolio.

Sixty-four comments requested that
the FDIC simplify the notice required to
be filed in order for an eligible bank to
take advantage of the exception
provided for by section 24(f) and
§ 362.3(b}(4) of the proposal. These
comments argued that it would be’
burdensome for a bank to put the
information together, that the FDIC
should already be familiar with a bank's
investment policies etc. based upon
previous examinations, and that the
amount of information requested was
not justified in view of the fact that the
FDIC has not previously objected to the
exercise of these investment powers by
banks. '

Seventy-five comments objected to
the manner in which the proposal
defined “change in control” for the
purposes of setting out what events will
result in the loss of the right to make
investments in listed common or
preferred stock and/or shares of
registered investment companies. The
comments universally stated that the
propasal was too broad in its definition
and that events such as conversion from
mutual to stock form, the formation of a
one bank holding company, the merger

" of two eligible banks, and the

acquisition of 10 percent of the stock of
an eligible bank should not be
considered changes in control that result
in the loss of the exception under the
proposal. Several comments indicated
that the intent of the statute was that the
grandfather would only be lost if an
eligible bank was acquired by an
ineligible bank.

On the issue of what the FDIC should
consider to be an equity investment
“permissible” for a national bank, 48
comments said that the FDIC should
treat state banks on a par with national
banks and recognize an investment as
being *'permissible” if a national bank
could make the investment regardless of
whether a national bank looked to
statute, regulation, circular, bulletin, or
staff interpretation for authority to do
80. Sixty-three comments urged the
FDIC to at a minimum recognize OCC
Circular 220 which sets out the extent to
which a national bank may invest in
shares of a mutual fund. Twelve
comments expressed concern that it will
be extremely difficult for state banks to
determine what is and is not a
permissible equity inyestment for a
national bank. These comments urged
the FDIC to include a list of permissible
investments in the regulation or to
establish a procedure by which a state
bank could go to the Office of the
Comptroller of the Currency for a
determination. Some banks expressed
concern that a national bank has a
mechanism to seek approval for an
investment that has not theretofore been
approved whereas a state bank lacks
the same avenue. :

"The proposal defined the term “equity
investment” to include certain interests
in real estate. Thirteen of the comments
objected to the FDIC's intention to
define the phrase “equity investment in
real estate” to include real estate
acquisition, development or construction
arrangements which cause the bank to
have “in substance * * * virtually the
same risks and potential rewards as an
investor in the borrower’s real estate”.
According to the comments, the
definition is overly broad and the FDIC
is not justified in going beyond the
Generally Accepted Accounting '
Principles (GAAP) in deciding when an
acquisition, development or construction
loan (ADC lgan) is an investment. The
comments particularly objected to
discussion contained in the preamble
accompanying the proposed definition
citing a portion of the Federal Financial
Institutions Examination Council Call
Report Instructions which identifies six
direct and indirect investments that will
be included as real estate ventures. The
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last item is an ADC loan. The preamble
then goes on to set out several factors
any one of which may cause the FDIC to
consider an ADC loan to be an
investment if the bank participates in
the residual profits of the project. (57 FR
30438-30339). In the view of the
comments, the FDIC's approach is ill
founded and will deter ADC lending.
Eleven of the comments objected to .
the definition of “significant risk”
.contained in the proposal. The definition
was found to be overly broad because it
focuses on whether there is any |
likelihood that the fund may suffer a
loss regardless of how small. The
comments pointed out. that any
investment has some risk and thatby -
" defining the phrase *significant risk” as
proposed the FDIC has totally read the
word “significant” out of the statute.’

Fourteen comments strongly criticized
the FDIC for indicating that the
exception contained in § 362.3(b)(7) of
the proposal (grandfathered investments
in insurance subsidiaries) would only
apply in the state in which the bank is
chartered and the state in which the
bank’s insurance subsidiary was
incorporated and doing business on
November 21, 1991. The comments
indicated that this construction of the
phrase “in a state” as used in section
24{d)(2)(B) of the statute is contrary to
the provision’s clear language as well as
its legislative history and that the
regulation would have the practical
effect of eliminating the grandfathered
insurance activities due to the way in
which the insurance business operates.
Two comments indicated that the
FDIC’s proposed construction of the
statute was correct. Eight of the
comments which addressed the
exception for certain insurance
subsidiaries commented that the FDIC
should broadly construe the phrase
“type of insurance" when applying the
exception, /.e., to consider different
insurance products that fall within the
same category of insurance as being the
“same type of insurance”,

Finally, seventeen comments
addressed the proposed definition of the
term “well-capitalized”. Three
comments indicated that the regulation
should define the term in the same way
that it is defined for the purposes of
section 38 of the FDI Act (12 U.S.C.
1831(0)) dealing with prompt corrective
action. Two comments indicated that
the definition should not be the same.
Six comments objected to the proposed
definition requiring that a bank must
meet the indicated levels of capital after
deducting its investment in any
subsidiary or department of the bank
that is engaging in any activity that is

not permissible for a national bank. Four
comments although not objecting to the
capital deduction suggested that the
capital deduction be imposed on a case-
by-case basis, only be imposed for that
portion of any investment attributable to
the impermissible activity in the case of
a subsidiary or department that
conducts permissible as well as
impermissible activities, and/or
suggested that a bank only be required
to be adequately capitalized after the
capital deduction in order for the bank
to be considered *‘well-capitalized". One
comment suggested that the capital
deduction be phased-in.

Description of Final Regulation

The following discussion contains a
description of the final regulation and
how it differs from the proposed rule
that was published for comment.

Definitions
1. Company

The proposed regulation defined the
term “company” to mean any
corporation, partnership, business trust,
association, joint venture, poo,
syndicate or other similar business
organization. The preamble
accompanying the proposed regulation
indicated that the term was intended to
include entities organized to conduct a
specific business or businesses but did
not include sole proprietorships. The
final regulation adopts the definition as
proposed without change.

2. Control

The proposed regulation defined the
term “control” to have the same
meaning as set forth in 303.13(a)(2) of
the FDIC's regulations. As defined
therein, “control” means the power to

_directly or indirectly vote 25 percent or

more of the voting stock of a bank or
company, the ability to control in any
manner the election of directors or
trustees, or the ability to exercise a
controlling influence over the
management and policies of a bank or
company. The definition of “control”
has been adopted in the final regulation
as proposed without any change.
3. Convert its Charter )
The phrase “convert its charter” was
defined in the proposed regulation to
refer to any instance in which a bank
undergoes any transaction which causes
the bank to operate under a different
form of charter than that under which it
operated as of December 19, 1991. The
preamble accompanying the proposed
regulation indicated that the definition
wasintended to encompass any
transaction as a result of which a bank

will from that point forward conduct
business pursuant to a type of charter
created by state statutethat is new as to
the particular bank. For example, if a

" bank that is operating under a savings

bank charter begins to operate under a -
commercial bank charter, the savings
bank will be said to have converted its
charter regardless of how the
transaction is accomplished.

In response to comments received
during the comment period urging the
FDIC not to consider a change from
mutual to stock form to constitute a
charter conversion, the final regulation
as adopted provides that a change from
mutual to stock form shall not be
considered to constitute a charter
conversion.

4. Depository Institution

The proposed regulation defined the
term “depository institution” to mean
any bank or savings association, i.e., the
same meaning as set out in section
3(c)(1) of the FDI Act (12 U.S.C.
1813(c)(1)). The definition has been
adopted as proposed without change.

5. Equity Interest in Real Estate

The term “equity interest in real
estate” is defined under the final
regulation to mean any form of direct or
indirect ownership of any interest in
real property, whether in the form of an
equity interest, partnership, joint
venture or other form, which is
accounted for as an investment in real
estate or a real estate joint venture
under generally accepted accounting
principles or is otherwise determined to
be an investment in a real estate venture
under Federal Financial Institutions
Examination Council Call Report
Instructions. These instructions require
that the following be included as direct
and indirect investments in real estate
ventures:

(1) Any real estate acquired, directly
or indirectly, and held for development,
resale, or other investment purposes, but
does not include real estate acquired in
any manner for debts previously
contracted.

(2) Any equity investments by the
bank in subsidiaries that have not been
consolidated, associated companies,
corporate joint ventures, unincorporated
joint ventures, and general and limited
partnerships that are primarily engaged
in the holding of real estate for
development, resale, or other investment
purposes and any extensions of credit to
these entities.

(3) Real estate acquisition,
development or construction
arrangements which are accounted for
as direct investments in real estate or as
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real estate joint ventures in accordance
with guidance prepared by the
American Institute of Certified Public
Accountants in Notices to Practitioners
issued in November 1983, November
1984, and February 1988.

(4) Real estate acquired and held for
investment that has been sold under
contract and accounted for under the
deposit method of accounting in
accordance with FASB Statement No.
66, ““Accounting for Sales of Real
Estate™.

{5) Receivables resulting from sales of
real estate acquired and held for
investment accounted for under the
installment, cost recovery, reduced
profit, or percentage-of-completion
method of accounting in accordance
‘with FASB Statement No. 66,
“Accounting for Sales of Real Estate”
when the buyer’s initial investment is
less than 10 percent of the sales value of
the real estate sold.

.. (8) Any other loans secured by real
estate and advanced for real estate
acquisition, development, or investment
purposes if the insured depository
institution has virtually the same risks
and potential rewards as an investor in
the borrower's real estate venture.

Characterization as an investment
under item 6 above.might include
instances in which the insured
depository institution has accounted for
a real estate acquisition, development or

. construction arrangement as a loan but
the FDIC, based on the facts and
circumstances surrounding the
arrangement, has determined that the
arrangement should be accounted for as
a direct investment in real estate or as a
real estate joint venture under generally
accepted accounting principles.

As discussed previously, thirteen
comments were received which objected
to the FDIC's proposed definition of
equity investment in real estate as being
overly broad in relation to acquisition,
development and construction loans
primarily because of the language in the
proposal indicating that an ADC loan
could be reclassified if the bank had in
substance virtually the same risks and
potential rewards as an investor. This
language has been dropped from the
final regulation. In general, the FDIC

intends to treat an acquisition,
development or construction loan as an
equity interest in real estate on the basis
of item 8 when the depository institution
is expected to participate in a majority
of the expected residual profit from the
project or when the depository
institution participates in less than a
majority of the expected residual profit
‘from the project and none of the
following characteristics of a loan is
present: (a) The borrower has an equity

investment which is substantial in
relation to the project and which is not
funded by the depository institution, (b}
the depository institution has recourse
to substantial tangible saleable assets of
the borrower that have determinable
sales value other than the project itself
that are not pledged as collateral for
other loans, {c) the borrower has
provided the depository institution with
an irrevocable letter of credit from a_
creditworthy, independent third party
for a substantial amount of the loan over
the entire term of the loan, {(d) a take-out
commitment for the full amount of the
loan has been obtained from a
creditworthy, independent third party
and the conditions for the take-out are
reasonable and their attainment
possible, (e} noncancelable sales
contracts or lease commitments from
creditworthy, independent third parties
are in effect that will provide sufficient
net cash flow on completion of the’
project to service normal loan
amortization and the conditions for the
sales or leases are probable of
attainment, or (f) a personal guarantee
for a substantial amount of the loan has
been provided to the depository
institution by the borrower and/or a
third party and the substance of the
guarantee and the guarantor’s ability to
perform can be reliably measured. -

As bank lending standards have
evolved over the past several years, in
many cases bank assets which are
carried as loans on the bank's books
have taken on more characteristics
associated with investments rather than
loans. Accounting for income from real
estate loans and for real estate
investment is substantially different and
the improper classification of these
assets can distort an institution's
earnings picture. Accounting convention
recognizes that, depending upon the
circumstances, there is little substantive

. difference between certain loans and

direct investments in real estate and
that in those instances the loans should
in fact be accounted for as direct real
estate investments. The FDIC rejects the
concept that its approach will deter
lending since the definition is intended
to cover only those transactions which
would be considered an equity
investment in real estate under
generally accepted accounting rules. The
discussion above is intended to clarify
those situations by specifying the
characteristics of a loan which, if
absent, would cause the transaction to
be classified as an equity investment in
real estate rather than a loan.

One comment asked if reverse annuity
mortgages and shared appreciation
mortgages would be classified as equity
investments in real estate. The

treatment of each of these transactions
depends upon the terms of the contract.
The FDIC would have to look at the
specific facts and circumstances of a
situation before making a determination

_of the proper classification of these

assets.

The final regulation contains three
exclusions from the definition of “equity
interest in real estate’: (1) Real property
used, or intended to be used, as offices
or related facilities for the conduct of
the bank’s or its subsidiaries’ business,
(2) an interest in real estate that arises
out of a debt previously contracted
provided that the real estate is not held
any longer than the shorter of the period
allowed for holding such real estate
under state law or the time period
national banks may hold such property,
and (3) interests that are primarily in the
nature of charitable contributions to
community development corporations
provided contributions to any one
community development corporation do
not exceed 2 percent of the bank's tier

- one capital and total contributions to all

such corporations do not exceed 10
percent of the bank'’s tier one capital
(provided the bank’'s appropriate
Federal banking agency has determined
that an investment up to 10 percent of
tier one capital does not pose a
significant risk to the deposit insurance
fund). These exclusions parallel

§§ 7.3005, 7.3020, 7.3025 and 7.7480 of the
Office of the Comptroller of the
Currency'’s regulations (12 CFR 7.3005,
7.3020, 7.3025, 7.7480), new paragraph
Eleventh of 12 U.S.C. 24, and recent
amendments to section 8 of the Federal
Reserve Act (12 U.S.C. 321-338) both of
which were enacted into law as part of
H.R. 8050 which the President signed
into law on October 23, 1992.

The exceptions are the same as were
contained in the proposal except that
the community development corporation
exception has been amended to conform
with the statutory changes to 12 U.S.C.
24 (Eleventh) and the Federal Reserve
Act which allow national banks and
state member banks to make
investments designed primarily to
promote the public welfare up to an
aggregate of 5 percent of unimpaired
capital and surplus. Under those
changes, a national bank and a state

- member bank may make aggregate

investments not to exceed 10 percent of
unimpaired capital and surplus if.the
Comptroller of the Currency (in the case
of a national bank) or the Board of
Governors of the Federal Reserve
System (in the case of a state member
bank) determines that the additional
investment will not pose a significant
risk to the deposit insurance fund. The
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final regulation provides that in the case
of an insured state nonmember bank the
FDIC's Board of Directors has
determined that it will not pose a
significant risk to the fund for a bank to"
make community development
corporation investments up to an
aggregate of 10 percent of the bank’s tier
one capital. Under the final regulation, if
the Board of Governors of the Federal
Reserve System determines that it does
not present a significant risk to the fund
for a state member bank to make such
investments up to an aggregate of 10 -
percent of the bank’s tier one capital,
such investments will not be considered
equity investments in real estate.

No comments were received
concerning the exception for premises
used to conduct the bank's business.
One comment was received concerning
the community development corporation
exception as proposed which questioned
limiting the exclusion of investments in
these corporations. The limitation is
based on a similar limitation for
national banks. The noted exclusion
merely provides that insured state banks
can hold equity in such corporations on
its books to the same extent that a
national bank may do so provided of
course that state law so permits. If the
“investment” is completely charged off
as a charitable contribution, the interest
does not appear on the bank's books
and is not considered an equity
investment.

. Ten comments were received
concerning the exclusion for real estate
held for debts previously contracted.
Some of the comments objected to the
time frames for holding DPC property
citing state laws which are substantially
different from national bank law, i.e., in
some cases provide for a longer holding
period. Limiting the holding period for
this real estate to the shorter of the
period allowed for holding such real
estate under state law or the time period
national banks may hold such property,
may put state banks at a disadvantage.
A number of comments indicated that
national banks may request a five year
extension of time for holding DPC
property beyond the five years
otherwise applicable and that state
banks should likewise be able to obtain
an additional five year extension.

The FDIC is of the opinion that as a
matter of law a state bank is limited to
the shorter of the state or federal period
allotted for holding DPC property. Since
a national bank cannot hold equity in
real estate except in very limited
circumstances, section 24 only allows a
state bank to hold an interest in real
estate if a national bank could do so.
For the purposes of the final regulation,

however, the FDIC construes the
applicable limit on holding of DPC
property to be a maximum of ten years.
Thus, if the period for holding DPC
property under state law is longer than
the basic five-year period allowed for
national banks and an extension of time
is needed to dispose of the property, the
FDIC will recognize any such extension
granted by the insured state bank's
chartering authority provided that such |
extension does not purport to allow a
state bank to hold the DPC property in -
excess of ten years.

Several comments urged the FDIC to
allow a state bank that had acquired
DPC property before December 19, 1991
to follow and state holding period. As
indicated above, the FDIC is of the
opinion that the shorter period must
apply. Section 24 clearly not only
affected the future acquisitions of equity

- investments but also affected current

holdings in that banks were specifically
directed to divest any impermissible
equity investments acquired before
December 19, 1991. If, for example, on
December 19, 1991 a state bank held a
piece of DPC property and had held
such property for three years and state
law allows the bank to hold that
property for a total of fifteen years, the
bank may hold the property for ten
years from December 19, 1991 without
that property being considered an equity
investment. If the property is not
disposed of prior to that time, continued
holding of the property may be cited as
in violation of the regulation.

6. Equity Investment

The proposed regulation defined the
term “equity investment” to mean any
equity security, partnership interest, any
equity interest in real estate and any
transaction which in substance falls
within any of these categories, even
though it may be structured as some
other form of business transaction. The
definition of equity investment as
proposed is the same as that which is

used under § 303.13 of the FDIC's

regulations governing a prohibition for
savings associations found under
section 28 of the FDI Act that is similar
to section 24.

The definition is being adopted as
proposed with one change. One
comment noted that the term "equity
investment” did not contain an
exception for investments taken dpc
whereas the terms “equity investment in
real estate” and “equity security” had
such an exclusion. The result of the
omission is that a partnership interest
taken for a debt previously contracted
(“dpc”) is considered an equity
investment. In response to this
comment, a dpc exclusion has been

added to the definition of equity
investment.

Another comment expressed a
concern with the possibility that the
definition of equity investment which
includes “any transaction which in
substance falls within these categories
even though it may be structured as
some other form of business
transaction” may be read to include
loans to companies which by their
nature are highly leveraged and “start-
up” loans to small businesses. The FDIC
does not intend for the definition to be
interpreted in that manner. The
intention of the FDIC is to cover only
those “in substance” transactions in
which there is a legal or accounting
basis to consider the transactlon to be
an equity investment.

7. Equity Security

“Equity security” was defined under
the proposed regulation to mean any

" stock, certificate of interest or

participation in any profit-sharing
agreement, collateral trust certificate,
pre-organization certificate or
subscription, transferable share,
investment contract, or voting-trust
certificate; any security immediately
convertible at the option of the holder
without payment of substantial
additional consideration into such
security; any security carrying any
warrant or right to subscribe to or
purchase any such security; and any
certificate of interest or participation in,
temporary or interim certificate for, or
receipt for any of the foregoing unless it

-is acquired through foreclosure or

settlement in lieu of foreclosure. The
definition is the same as that used in
§ 303.13(a) of the FDIC's regulations.
The FDIC received 15 comments
addressing the issue of whether the
regulation should exclude from the
definition of equity security investment
grade preferred stock and other
preferred stock issues that are very debt
like. The comments focused on two
categories of preferred stock, money
market preferred stock and adjustable
rate preferred stock. Adjustable rate
preferred stock refers to shares for
which dividends are established
contractually by a formula in relation to
Treasury rates or other readily available
interest rate levels. Money market
preferred stock refers to those issues in
which dividends are established through
a periodic auction process that
establishes yields in relation to short
term rates paid on commercial paper
issued by the same or a similar
company. Dividends are not declared by
the issuer’s board and the credit quality
of the issuer determines the value of the
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stock. Money market preferred shares
are sold at auction rather than on a
national securities exchange.

The FDIC agrees after reviewing the
comments that money market (auction
rate) preferred stock and adjustable
preferred stock are essentially
substitutes for money market
investments such as commercial paper
and are closer in their characteristics to
debt than to equity. The final regulation
therefore has been amended to
specifically exclude money market
preferred stock and adjustable preferred
stock from the definition of equity
investment. As a result, such
investments are not subject to the
provisions of § 362.3(a) of the final
regulation. Investing in such instruments
will be an “activity” for the purposes of
section 24. Whether or not a state bank
 may continue to make such investments
after December 19, 1992 will depend,
among other things, on whether a
national bank could make a similar
investment.

The FDIC received one comment
urging that the definition be amended so
as to not encompass any debt security
that carries with it a warrant to |
purchase equity. The FDIC has rejected
this suggestion. If the warrant is for an
equity. security in which a national bank
could not invest {and the equity security
cannot be acquired pursuant to an
exception under the regulation), the
bank would be prohibited from
exercising the warrant in any event,

8. Equity Investment Permissible for a
National Bank

The proposed regulation defined the
phrase *equity investment permissible
for a national bank” to mean any equity
investment expressly authorized for -
national banks under the National Bank
Act or any other federal statute.
regulations issued by the Office of the
Comptroller of the Currency, or any
order or formal interpretation issued by
the Office of the Comptroller of the
Currency.

The FDIC requested comment on the
propriety of including equity
investments authorized by an order or
formal interpretation of the Office of the
Comptroller of the Currency as
“permissible” for the purposes of the
proposal and further sought comment on
what the FDIC should consider to
constitute a formal interpretation if it is
in fact deemed appropriate to recognize
formal interpretations. Insured state
banks were also advised that regardless
of how the FDIC defines “permissible
for a national bank”, they should be
prepared to document to the FDIC's-
satisfaction that their equity

investments are permissible for a
national bank.

The FDIC received forty-eight
comments which indicated that the
definition of permissible for a national
bank as proposed was-too narrowly

drawn. It was suggested that in order to

avoid creating a competitive
disadvantage for state banks, the
regulation should recognize all
directives and staff opinions of the
Office of the Comptroller of the
Currency. In short, if a national bank
can rely upon an issuance of the Office
of the Comptroller of the Currency then
a state bank should have the same
advantage regardless of how informal
the issuance may be.

In response to the comments, the final
regulation modifies the proposed -
regulation and defines a permissible
equity investment by reference to the

" underlying statutory authorities. It

provides further that any equity
investment expressly authorized by
statute or recognized as permissible in
official bulletins or circulars issued by
the OCC or in any interpretation issued
in writing by the OCC will be accepted
as permissible for state banks under
section 24. Written staff opinions will be
considered to evidence the position of
the Office of the Comptroller of the
Currency so long as the opinion is
considered to be valid by the Office of -
the Comptroller of the Currency. Thus,
an opinion will not be recognized if it is
not the current opinion of the
Comptroller's Office, i.e., it is no longer
considered valid, the opinion is -
overruled by the Office of the
Comptroller of the Currency, or the
opinion is found by a court of law to be
incorrect. Even though staff opinions are
not necessarily binding on the
Comptroller of the Currency, the FDIC is
satisfied that they embody the current
opinion of the Office of Comptroller of
the Currency and that to not recognize
them would in fact unnecessarily put
state banks at a disadvantage. State
banks should note that the FDIC will
generally expect any conditions or
restrictions set out in the Comptroller of
the Currency’s regulations, bulletins,
circulars, and staff opinions to be met if
the equity investment is to be
considered permissible under part 362
when made by a state bank.

In expanding the definition the FDIC -
also addressed the 63 comments which
stated that the regulation should
recognize Banking Circular 220 issued
by the Comptroller of the Currency on
November 21, 1986 relating to national
bank investment in investment
companies composed wholly of bank
eligible investments. This Circular offers

the opinion that it is permissible for a
national bank to purchase for'its own
account shares of investment companies
as long as the portfolios of such
companies consist solely of obligations
which are eligible for purchase by '
national banks for their own account. By
recognizing this circular and similar
bulletins or circulars, the FDIC is
excluding from the coverage of this
regulation such investments, i.e., any
investments consistent with the Circular
220 would be considered an equity
investment permissible for a national
bank. .

Sixteen comments expressed concern
that state banks do not have access to
the Office of the Comptroller of the
Currency for interpretive opinions and
that these banks cannot make a
determination if an investment is
allowed for a national bank. Several
comments suggested the establishment
of a procedure in which state banks
would have direct access to the Office
of the Comptroller of the Currency to
obtain interpretive opinions. The FDIC
does not have authority to establish
such a procedure and the implementing
statute does not require such a response
from the Office of the Comptroller of the
Currency. Information on what
investments are permissible for national
banks is publicly available in a variety
of sources, including various banking
law reporters, publications of the OCC
Communications Division
(“Interpretations and Actions” and the
Quarterly Journal), and a database on
LEXIS. Recognizing that investments in
addition to those addressed to date in
written interpretations of the OCC may
be permissible for national banks, the
FDIC and the OCC are working together
to develop inter-agency procedures for
resolving those questions as they arise.
In addition, to address the many
questions about permissible national

. bank powers that the FDIC has received

since FDICIA was enacted, the FDIC is
working in conjunction with the OCC to
develop basic guidance to state banks

on investments and powers of national
banks. It is intended that a financial
institution letter containing the guidance
will be sent out to state banks.

9. Lower Income

One of the exceptions to the general
prohibition on acquiring equity -
investments not permissible for a
national bank allows insured state
banks to become limited partners in
partnerships that develop housing’
projects designed to primarily benefit
“lower income” persons. The proposed
regulation defined “lower income™ to
mean an income that is less than or
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equal to the median income (as
determined by state or federal statistics)
for the area in which the housing project
is located. Under the proposed definition
the “area” in which a housing project is
located referred to the relevant
Metropolitan Statistical Area (MSA) if
the project is located within an MSA. If
the project is not located in an MSA, the
median income of the “area” referred to
the median income of the state or
territory as a whole exclusive of the
designated MSA'’s. _

The FDIC invited comment generally
on the issue of what state or federal
statistics the FDIC should recognize for.

-the purposes of applying this definition;
how the term “area” should be
construed for the purposes of applying
the definition; and what federal and
state statistics are readily available to
insured state banks. Two comments
were received, both of which expressed
concern relating to the definition of
“area” in rural parts of a state. These
comments felt that by using statewide
statistics certain depressed rural areas
may be overlooked. In response to these
concerns the definition as adopted in the
final regulations has been amended so
that statistics for the state or territory
(exclusive of designated MSA's in the
state) would be used for a project not
located in a MSA only when no
statistics for a local area are available.

10. National Securities Exchange

The term “national securities
exchange” was defined under the
. proposal to mean an exchange that is
registered as a national securities
exchange by the Securities and
Exchange Commission pursuant to
section 6 of the Securities Exchange Act
of 1934 (15 U.S.C. 78f) and the National
Market System. “National Market
System" referred to the top tier of the
three tiers of the over-the-counter
securities traded through the National
Association of Securities Dealers
Automated Quotation system
. (NASDAQ). It was the stated opinion of

the FDIC when the proposal was
published for comment that if a security
is listed on a registered exchange oris .
traded in the National Market System
the security will be more liquid due to a
wide market, sufficient information will.
be available about the security and the
issuer to enable the market to make
informed pricing decisions about the
security, and the opportunities for fraud
and manipulation of the security are
minimized. :

Nine comments addressed this
definition. Of the nine, seven requested
that the regulation give the same
treatment to common or preferred stock
listed on a foreign exchange that is

accorded stock listed on a national
exchange. One comment approved of
defining “national securities exchange”
to take in the National Market System
and one comment indicated that any
security traded on NASDAQ should be
considered to be listed on a national
securities exchange.

The final regulation adopts the
definition as proposed. Although
securities listed on foreign exchanges
may have the same liquidity
characteristics of securities listed on a
national securities exchange as defined
herein, the statute does not leave the
FDIC the discretion to extend the
exception in § 362.3(b)(4) of the final
regulation to foreign exchanges. Lastly,
the FDIC continues to believe that
securities traded on the bottom two tiers
of NASDAQ do not have the same
assurance of liquidity and are more
volatile. Thus, the FDIC has rejected the
comment to include all of NASDAQ.

11. Significant Risk to the Deposit
Insurance Fund

The proposed regulation defined the
phrase “significant risk to the deposit
insurance fund” so as to indicate that a
significant risk is to be understood to be-
present whenever it is likely that any
insurance fund administered by the
FDIC may suffer any loss whatever.
Eleven comments objected to the

. proposed definition saying that it did not

take into account the plain meaning of

" the word significant. Furthermore, as

any investment by a bank can be said to

- pose the possibility of some loss, and -

the definition can essentially be said to
create a standard of risklessness, no
equity investment or activity would ever
pass the standard. Several of the
comments objected to the discussion in
the preamble accompanyirig the
proposed regulation which indicated
that, in the FDIC's opinion, it is not
necessary that making the equity
investment will result in the failure of
threatened failure of a bank before a
significant risk of loss to the fund is
considered to be present.

In response to the comments, the
definition has been reworded slightly as
follows: “significant risk to the deposit

insurance fund shall be understood to be -

present whenever there is a high
probability that any insurance fund
administered by the FDIC may suffer a
loss"”. The rewording has'been done in
an attempt to remove the implication
that because an investment or activity

‘cannot be said to be “riskless” under all

circumstances the FDIC will determine
that the investment or activity will pose
a significant risk of loss to the fund. The
emphasis is properly whether there is a
high degree of likelihood, under all of

the.circumstances, that an investment or
activity by a particular bank, or by
banks in general in a given market or
region, may ultimately produce a loss to
either of the funds. The relative or
absolute size of the loss that is projected
in comparison to the fund will not be
determinative of the issue. .
The definition as adopted in final is
consistent with passages of the
legislative history of section 24. (See, S.
Rep. No. 102-167, 102d Cong., 1st Sess.
54 (1991)). Additionally this definition
{actually the definition precisely as set
out in the proposal) has been applied to
other provisions of the FDIC's
regulations for some time now. (See,
§ 303.13, 12 CFR 303.13).- What is more,
given the recent strains on the resources
of the deposit insurance funds, it is the
agency’s position that it is appropriate
to approach this issue conservatively.
For much the same reasons the FDIC is
rejecting the comment that the FDIC is

~ being overly broad when it has

announced its intention not to require
that an equity investment or activity be
expected to result in the imminent
failure of a bank before the equity -
investment or activity can be said to
present a significant risk to the fund.

12. Subsidiary

The term “subsidiary” is defined
under the final regulation to mean any
company directly or indirectly
controlled by an insured state bank.
This term has the same meaning as
found in § 337.4 of the FDIC's
regulations (12 CFR 337.4) and is the
same meaning that was contained in the
proposed regulation. The FDIC received
one comment that the definition of
subsidiary should be expanded to state,

_“For the purposes of Section 362.4,

subsidiary means any company directly
or indirectly controlled by more than
one insured state bank operating as a
subsidiary consistent with state law.”
The FDIC has not amended the
definition as requested. It is the FDIC's

- reading of section 24 that only a

majority owned subsidiary is granted an
exception under paragraph (c) and that,
furthermore, after December 19, 1992 the
activities of such a subsidiary as
principal must conform to the activities
permissible for a subsidiary of a.
national bank unless the FDIC gives its
approval. Activities in subsidiaries that
are less than majority-owned, even if
control is present, must be consistent
with activities that are permissible for a
national bank. _

One comment inquired as to how a -
partnership that is controlled by a state

- bank is to be treated under the

regulation. Is the partnership interest an
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equity investment or is the partnership
treated as.a subsidiary since a
subsidiary is defined to include among
other things a partnership controlled by
a bank? If the bank holds the majority
interest in the partnership, it will be
treated as a majority owned subsidiary
that falls within the exception contained
in § 362.3(b)(1) of the final regulation. If
the bank controls the partnership but is
not the majority interest holder, the
partnership interest is subject to
divestiture if the partnership conducts
an activity that is not permissible for a
national bank unless one of the
exceptions in the regulanon is
applicable.

13. Tier One Capital

Under the final regulation, “tier one
capital” has the same meaning as found
in part 325 of the FDIC's regulations
when that term is used with reference to
an insured state nonmember bank. The
term shall be understood to refer to “tier
one capital” as defined by the Board of
Governors of the Federal Reserve
System when the term is used with
reference to an insured state member
bank. At this time Part 325 defines “tier
one capital” as common stockholders*
equity, noncumulative perpetual
preferred stock and minority interests in
consolidated subsidiaries, minus all
lntanglble assets other than mortgage
servicing rights eligible for inclusion in
core capital and supervisory goodwill
eligible for inclusion in core capital. The
Board of Governors of the Federal
Reserve System defines tier one capital
in appendix A to 12 CFR part 208. As
defined therein tier one capital generally
means common stockholders’ equity,
qualifying noncumulative perpetual
preferred stock (including related
surplus} plus minority interests in the
equity accounts of consolidated
subsidiaries minus goodwill. Only those
capital elements that technically meet
the definition of tier one capital can be
included as tier one capital for the
purposes of this proposal. No comments
were received pertaining to the
definition of Tier 1 capital, and the
definition stands as proposed.

. 14. Well-Capitalized

The final regulation defines the term

“well- capitallzed by cross referencing
§ 325.103 of the FDIC's regulations
which implements the prompt corrective
active provisions of the FDI Act. That
definition is as follows: A “well-
capitalized” insured state bank means
an insured state bank that has a ratio of
- total capital to risk-weighted assets of
not less than 10.0 percent: a ratio of Tier:
1 capital to risk-weighted assets of not
less than 6.0 percent:.a ratio of Tier 1

capital to total book assets of not less
than 5.0 percent; and which is not
subject to any.order or final directive
issued by its appropriate Federal
banking agency requiring that it meet
and maintain a specific capital level for
any capital measure. In order to be.
considered well-capitalized for the
purposes of § 362.3(b)(7) of the final
regulation, an insured state bank must
meet the above requirements befere
excluding the bank’s investment in its
insurance underwriting subsidiary of the
bank and the following capital levels
must be met after such investment is
excluded. The bank's total risk-based -
capital must equal or exceed 8.0 percent
and the bank’s tier one risk-based
capital must equal or exceed 4.0 percent
and the bank's leverage ratio must equal
or exceed 4.0 percent; or 3.0 percent or
greater if the bank is rated composite 1
under the CAMEL rating system and the
bank is not experiencing or anticipating
significant growth. These requirements
are the same as that which are
necessary under the FDIC's prompt
corrective actions regulations for a bank
to be considered to be adequately
capitalized. The bank's “investment” in
its subsidiary will be considered to
equal the amount invested in the
subsidiary’s equity securities plus any
debt issued by the subsidiary that is
held by the bank. The bank's investment
in a department will be considered to
equal the total of any funds transferred
to the department which is represented
on the department’s accounts and
records as an accounts payable, a
liability, or equity of the department
except that transfers of funds to the
department in payment of services
rendered by the department will not be
considered an investment in the
department. ‘
Although a number of changes have
been made to the definition from that
which was contained in the proposed
regulation, in many ways the definition
has been adopted essentially as
proposed. The requirement that a bank
not be in a "“troubled condition” in order
to be considered “well-capitalized” has
been deleted in the final regulation so
that the definition as contained in Part
362 will be consistent with § 325.103 of
the FDIC's regulations. (Three comments
were received supporting using the same
definition of “well-capitalized” as used
for the implementation of section 38 of
the FDI Act and two comments opposed
using the same definition. The FDIC has
decided to cross reference the prompt -
corrective action regulations in order to
ensure consistency.) In addition, in
response to tomments that it was overly
restrictive to require that a bank be-

“well-capitalized” after deducting the
bank's investment in an insurance
subsidiary, the regulation has been
amended to indicate that a bank need
only be adequately capitalized after
making the capital deduction. It had
been suggested that the FDIC make this
change since the FDIC should only be
concerned with whether a bank could
sustain a total loss of its investment and
still have sufficient capital to safely
conduct its operations. Several
comments objected to defining “well-
capitalized” so as to require a capital
deduction for a bank’s investment in
any subsidiary or department that
engages in activities that are not
permissible for a national bank. These
comments were concerned with the
implication that the FDIC may, for the
purposes of section 24(d), require that a
bank be “well-capitalized” before the
FDIC will grant approval for any of its
subsidiaries to' conduct any activity as
principal that a national bank subsidiary
could not conduct. The final regulation
makes clear that the capital deduction is
only relevant for the purposes of
whether a bank is eligible for the
exception contained in § 362.3(b)(7),
“Interests in insurance subsidiaries™.
The FDIC will consider the issue of
whether a capital deduction is
appropriate whenever a subsidiary
engages in any activity as principal that
is not permissible for a national bank
when the agency considers regulations
implementing section 24(d)(1) of the FDI -
Act which pertains to “activities” of
insured state banks and their majority
owned subsidiaries.

Eleven comments addressed
excluding the bank’s investment in an
insurance underwriting subsidiary from
the bank’s capital. Six of the comments
objected to the deduction. One comment
suggested a phase-in of the requirement.
The FDIC continues to be of the belief
that it is appropriate for the regulation
to contain the capital deduction. Taking
the deduction will provide assurance
that the bank could lose its entire
investment in the subsidiary and still
have enough capital left to absorb other
losses, should they arise, from more
“traditional” banking functions. Any
bank which has an investment subject
to the capital deduction requirement will
not be required to consolidate the
subsidiary for the regulatory capital
requirements. These entities would be
consolidated, however, for the purposes
of preparing the bank’s Report of -
Condition and Report of Income. The
final regulation does, however, provide
for a phase-in of the capital deduction
on a case-by-case basis (see
§ 362.3(b)(7)(ii) of the final regulation).
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Those banks which hold stock in an
insurance underwriting subsidiary or
have an insurance underwriting
department and which would not be
adequately capitalized if they were to
take the entire capital deduction at once
may apply to the FDIC for permission to
retain their investment in the subsidiary
and/or continue to operate their
insurance department. The application
cannot be granted unless the bank is
expected to meet the definition of “well-
capitalized” no later than three years
from the effective date of the final
regulation and the FDIC determines that
the retention of the subsidiary, or
continued operation of the department,
in the interim will not pose a significant
risk to the insurance fund. The bank
would in effect be asking for permission
to stagger the capital deduction over a
-period of time not to exceed three years
at the end of which the bank could
absorb the entire capital hit and be
adequately capitalized. The application
may be in letter form and should set out
the bank's plan to become well-
capitalized taking into consideration the
gradual deduction of the bank’s
investment. '

One comment suggested that a bank
not be required to deduct its entire
investment if the subsidiary engages in
permissible activities in addition to
impermissible activities. As the final
regulation clearly provides that the
capital deduction only comes into play
with respect to insurance underwriting
subsidiaries and departments (and then
only if the underwriting activities are
ones that are not permissible for a
national bank) the FDIC does not
anticipate that the.concern raised by the
comment should be a problem.

15. Insured State Bank

The proposed regulation defines the
term “insured state bank” to mean any
state bank, whether or not a member of
the Federal Reserve System, that is
insured by the FDIC including any
insured branch of a foreign bank that is

_ not a federal branch. The FDIC received
one comment which urged that the final
regulation delete the reference to foreign
branches. The comment noted that
subsection 7(h) of the International
Banking Act as amended by section 202 =
of FDICIA (12 U.S.C. 3105(h)) establishes
a regulatory scheme governing the-
activities of state branches of foreign
banks that, while similarto section 24 of
the FDI Act, is somewhat different. It
would not be appropriate, according to
the comment, to bring foreign branches
within the ambit of section 24 because a
separate regulatory system was
contemplated by the Congress. In
response to this comment the final

regulation has been amended so as to
delete the reference to insured branches
of foreign banks.

General Prohibition on Acquiring or
Retaining Equity Investments That Are

- Not Permissible for a National Bank

Section 362.3(a) of the proposed
regulation contained a restatement of
the overall prohibition on making or
retaining equity investments of a type or
in an-amount that is not permissible for
a national bank. The FDIC received
twelve comments which objected to
restricting state bank equity
investments. Some of the comments
objected to restricting such investments
at all (such investments were described
as beneficial for banks) and some of the
comments specifically objected to
restricting state banks to investments
that are permissible for a national bank.
Two comments expressed the opinion
that the FDIC had misread the statute
insofar as it was the FDIC's expressed
opinion that section 24(c) of the FDI Act
was immediately effective upon
enactment. The comments indicated that
section 24(c) should be read as not being
effective until December 19, 1992 as
section 24(a) which governs "“activities”
is not effective until that time and the
statute defines “activity” to include
making any investment. According to
the comments, since an “equity
investment” is an "investment”, the
FDIC is able to approve or deny a state
bank making an otherwise
impermissible equity investment if the .
bank meets its capital requirements and
thie FDIC determines that the equity
investment does not pose a significant
risk to the fund. The comments also ",
stated that the FDIC was misguided in
relying in part for its opinion on how
section 24 operates on section 28 of the
FDI Act as added by the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA, 12
U.S.C. 1831(e)). Five comments urged the
FDIC not to adopt its announced
position on commitments to acquire
equity investments. The preamble
accompanying the proposed regulation
had indicated that any state bank that
had entered into a commitment prior to
December 19, 1991 to acquire what is
now an impermissible equity investment
may not proceed with the acquisition.
{57 FR 30438, July 9, 1992, column 3).
Two comments urged the FDIC to
distinguish between commitments,
capital calls and what was referred to
as phased construction.

Section 362.3(a) of the final regulation
has been adopted as proposed without
any change. The statute leaves the FDIC
no discretion on the matter of whether
equity investments of state banks

's-hould be restricted and whether the

restriction should be tied into the
powers of a national bank. The FDIC
has rejected the construction of section
24(c) as urged by the above described
comment. Unlike paragraph (a) of
section 24, paragraph (c}) does not
contain any language delaying its

" effectiveness until December 19, 1992.

We do not feel that this omission was
by oversight nor is it appropriate as a
matter of law in the agency's opinion to
import the December 19, 1992 date from
paragraph (a) into paragraph (c}.
Paragraphs (a) and (c) draw a clear
distinction between investments that are
equity investments and other types of
investments. It is a maximum of
statutory construction that the specific
governs the general thus it would be
inconsistent with that tenet to ignore the
treatment accorded equity investments
in paragraph (c) and paragraph (f). What
is more, the reading of section 24 urged
on the FDIC by the comment would
make paragraphs (c) and (f) superfluous.
If paragraph (a) were intended to govern
all investments, there would be no need
for paragraph (c) or paragraph (f).
Congress could simply have stopped
after drafting paragraph (a) but it did
not. Lastly, the FDIC’s reading of section
24 is consistent with the reading
congress stated should be given to
section 28 of the FDIL Act.! The FDIC is
justified in looking to section 28 for
guidance in construing section 24 even
though section 28 dealt with savings
associations and may have been
prompted by a set of circumstances not
entirely replicated in the banking
industry. The two statutes are
structurally very similar. In many
respects the language is similar if not
identical and the stated intent of both
provisions is to ensure that the activities
and equity investments of federally
insured depository institutions do not
present a risk to the deposit insurance
funds. In fact, the legislative history of
section 24 references the losses
experienced by thrifts and Congress's
legislative response to those losses
(section 28 of the FDI Act) and describes

¥ Section 28(a) of the FDI Act {enacted on August
8, 1989) prohibits state savings associations from
engaging in certain activities after January 1, 1990.
The provision thus contained a specific delayed
effective date. Section 28(c) prohibits state savings
associations from making certain equity
investments. Section 28(c) has no such delayed
effective date reference. Like section 24, section 28
defines “activity” to include acquiring or retaining
any investment. The legislative history for section
28 clearly indicates that paragraph {c) was
immediately effective upon enactment. Thus, itis
clear that making an equity investment is not an
“activity” for purposes of peragraph (a). (135 Cong
Rec. 510203 (daily ed. August 4, 1989}).
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section 24 as being similar to the rules
previously adopted for thrifts in
FIRREA. (S. Rep. 102-187 accompanying
S. 543, October 1, 1991, p. 5).

As to commitments, the FDIC has
again reviewed the case law and
continues to be of the opinion that a
state bank may not proceed under a pre-
existing commitment to acquire an
equity investment that a national bank
could not acquire. We are confident that
such an institution will have a defense
to a breach of contract claim on the
basis of impossibility of performance.
The agency does not consider this
position to be tantamount to retroactive
rulemaking. Congress has the authority
to nullify outstanding contracts by
subsequent legislation and did so by
enacting section 24. The statute clearly
prohibits acquisitions after December
19, 1991 and just as clearly requires
divestiture of existing investments that,
although lawful when made, are no
longer lawful.

The FDIC is willing to take a case-by-
case approach in applying the final
regulation to phased construction
arrangements and capital calls. As was
indicated in the preamble accompanying
the proposal, partially performed
contracts will need to be reviewed on
the facts in order to determine whether
it can be said that an equity investment
was “acquired” before December 19,
1991 and that such investment is eligible
to be retained over the divestiture
period set out in the final regulation. The
issue with respect to capital calls and
phased construction is whether a capital
infusion, or construction done in stages,
gives rise under the facts to an
additional equity investment.

A'number of state banks expressed
concern about equity investments that
may have been made after December 19,
1991 under the mistaken understanding
that the equity investment restrictions of
section 24 would not take effect until
December 19, 1992, The FDIC recognizes
that many state banks may have not
been aware of the equity investment
restrictions until only recently and that
many banks may have been operating
under the assumption that the
restrictions were not yet effective. It is
not the FDIC's intent to take
enforcement action against these banks
for a violation of section 24, however,
banks that did acquire impermigsible
investments after December 19, 1991
must divest those assets. Such banks
should file a divestiture plan as
provided by § 362.3{c}(2) of the final
regulation. Although the agency could
conclude that the investments are not
eligible to be divested over the five year
period as the assets were not held by

the bank on December 19, 1991, the
FDIC has determined that it is more
prudent to handle the timing of
divestiture on a case-by-case basis
under the regulation rather than to force
immediate divestiture which could have
an adverse impact on the affected
banks.

Exceptions to General Prohibition on
Acquiring or Retaining Prohibited Equity
Investments

The statute contains several
exceptions to the general prohibition on
acquiring or retaining equity
investments that are not permissible for
a national bank. Those exceptions are
set out in the final regulation in
§ 362.3(b). A description of the
exceptions and a discussion of the
comments which addressed those
exceptions follows.

1. Majority Owned Subsidiary

Section 362.3(b)(1) of the proposal
provided that an insured state bank is.
not prohibited from acquiring or
retaining a majority stock interest in a
subsidiary even if the stock investment
in that subsidiary is one which would
not be permissible for a national bank. If
an ingsured stdte bank holds less than a
majority interest in the subsidiary, and
that equity investment is of a type that
would be prohibited to a national bank, -
the exception does not apply and the
investment is subject to divestiture.?
Majority ownership for the exception is
understood to mean ownership of
greater than 50% of the outstanding
voting stock of the subsidiary.

The proposal also indicated that an
insured state bank that is a-‘member of
SAIF will not be permitted to retain its
majority interest in a subsidiary
pursuant to the exception if the bank
was required under § 333.3 of the FDIC's
regulations to request the FDIC's
permission to retain the investment and
the application was denied. In such
case, the SAIF member state bank must
divest the interest in the subsidiary in
accordance with whatever conditions
were previously established by the
FDIC. ,

Section 333.3 applies to state banks
that are members of SAIF. Under § 333.3
a SAIF member state bank may not
acquire or retain an equity investment

£ It is our understanding that national banks may
own a minority interest in certain types of
subsidiaries, L.e., a subsidiary of a national bank is
not required in all instances to be at least 80%
owned. Therefore, an insured state bank may hold a
minority interest in a subsidiary if a national bank
could do so. Thus the statute and the regulation do
not necessarily require a state bank to hold at least
80% of the stock of a company in order for the
equity investment in the company to be permissible
under the regulation.

that is not permissible for a federal
savings association. An association that
meets its capital requirements may
apply for permission to retain an

_interest in a subsidiary that would

otherwise be prohibited. In order for the
application to be approved the FDIC
must determine that retaining the equity
investment in the subsidiary will not
pose a significant risk to SAIF. The
preamble accompanying the proposed
regulation indicated that, although FDIC
proposed to delete the above described
portion of § 333.3, (see 57 FR 30433) it is
the FDIC's belief that any denial
previously made by the FDIC pursuant
to § 333.3 would operate to limit the
exception because the FDIC had already
determined that retaining the investment
will pose a significant risk to SAIF. It

. was the expressed opinion of the FDIC
. that it would jeopardize SAIF to hold

otherwise as to do 8o would in effect
allow the bank to retain an investment
expected to adversely affect the fund
only to require the bank to seek the
FDIC's permission to retain the
investment pursuant to whatever
procedures the FDIC adopts to
implement the portion of section 24
dealing with activities of subsidiaries.

Approximately twelve comments
addressed § 362.3(b)(1) of the proposal.
The comments did not raise any
objections to the provision as drafted.
The comments almost exclusively raised
questions regarding what activities the
FDIC will determine that a majority
owned subsidiary may engage in
without posing a significant risk to the
fund. Those issues will be addressed by
the FDIC in another rulemaking in the
near future. As no objections to the
exception were received, § 362.3(b)(1) is
being adopted in final as proposed.

Insured state banks are reminded that
the exception for majority owned
subsidiaries is itself limited. Section
24(d) provides that no subsidiary of an
insured state bank may engage as
principal, after December 19, 1992, in
any activity that is prohibited'to a
subsidiary of a national bank unless the
bank meets its applicable capital
requirements and the FDIC determines
that the conduct of the activity in
question will not pose a significant risk
to the deposit insurance fund. As
already stated, the FDIC will consider
further proposed rulemaking to
implement the requirement that
activities by majority owned
subsidiaries be approved by the FDIC.
That rulemaking will consider such
things as whether certain activities
should be prohibited by regulation,
whether certain activities should be
listed as having been found not to
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present a significant risk to the fund,
and whether the FDIC should establish
parameters for operations of majority
owned subsidiaries, e.g., structural and/
or operational restrictions to ensure that
the conduct of the activity in question
will not present a significant risk to the
insurance fund.

2. Qualified Housing Projects

Section 362.3(b)(2) of the proposed
regulation set out an exception for
qualified housing projects. Under the
exception, an insured state bank is not -
prohibited from investing as a limited
partner in a partnership, the sole
purpose of which is direct or indirect
investment in the acquisition,
rehabilitation, or new construction of a
residential housing project intended to
primarily benefit lower income persons
throughout the period of the bank’s
investment. The bank's investments,
when aggregated with any existing
investment in such a partnership or
partnerships, may not exceed 2% of the
bank’s total assets. The proposed
regulation indicated that banks are to
take as the measure of their total assets
the figure reported on the bank's most
recent consolidated report of condition.
The FDIC chose the most recent report
of condition as the comparison point in
an attempt to provide a more stable
asset base against which the bank’s
investments can be measured. If an
investment in a qualified housing project
does not exceed the limit at the time the
investment was made, the investment
shall be considered to be a legal
investment even if the bank’s total
assets subsequently decline. In that
event, however, no further investments
in qualified housing projects would be
permnsslble until the bank's total assets
increase.

Comment was requested on how the

FDIC should construe the terms
" “primarily” and “residential” as used in
this exception (i.e., how much
commercial activity can go on in a
building before it is no longer residential
or no longer is intended to primarily
benefit lower income persons); whether
or not the FDIC should include unfunded
commitments as part of the bank's
investment in partnerships under this
exception; and what problems, if any,
the exception as written poses for,
bank's meeting their Community
Remvestment Act obhganons

The preamble accompanying the
proposed regulation also reminded state
banks that as the proposed definition of
. equity investment did not include an
interest in community development
corporations up to an aggregate of 5% of
a bank'’s tier 1 capital (see discussion of
“equity irivestment in real estate”

-

definition} insured state banks may
invest in qualified housing projects
excepted by § 362.3(b)(2) up to 2% of
their total assets in addition to investing
in community development corporations
up to an aggregate maximum of 5% of
tier 1 capital. With the exception of the
changes discussed below, § 362.3(b)(2} is
being adopted in final as proposed.

In response to comments, the final

’ regulation indicates that a qualified

housing project includes, but is not
necessarily limited to, projects eligible
for federal low income housing tax
credits under section 42 of the Internal
Revenue Code (26 U.S.C. 42). Inclusion
of such projects was suggested by three
of the comments. A review of the
information available regarding projects
which qualify for such tax credit
indicates that they should be available

. for the.exemption. Under the Internal

Revenue Code, to be a “qualified low-
income housing project” the project
must meet one or the other of the
following two tests; 20 percent or more
of the residential units are rent
restricted and are occupied by
individuals whose income is 50 percent
or less of the area median gross income,
or 40 percent or more of the residential
units are rent restricted and occupied by
individuals whose income is 60 percent
or less of the area median gross income.
Part of the building in which the
qualified low-income housing project is
located may be used for purposes other
than residential rental purposes without
the project loosing its eligibility for the
tax credit.
Specific comment was requested

regarding the meaning to be given

"primarily” and “residential” as used in
the final regulation. Four comments
addressed this area. In each case, the
comment indicated the opinion that
projects should not be disqualified from
the exception if they are not 100%
residential properties. Two of the
comments indicated that if a project
does not qualify for the low income
housing tax credit under federal law the
project should be considered a qualified
low income housing project if at least
50% of the available residential
properties are available to lower income
individuals and that such projects
should still qualify provided no more
than 20% of the total square footage of
such projects is available for
commercial usage. The remaining
comment indicated that 51% of the
project should be required to be
residential and any commercial
development should be found to be
incidental to the qualified housing. If the
commercial development is wholly
unrelated to qualified housing, then 71%

of the available space should be
residential.

The FDIC agrees that some
commercial development may be both
incidental and beneficial to a housing
development. Therefore, the final
regulation provides that a residential
real estate project which does not
qualify for tax credits under section 42
of the Internal Revenue Code may be
considered primarily for the benefit of
lower income persons if 50% or more of
the housing units are to be occupied by
lower income persons. Additionally, a
project will be considered primarily
residential despite the fact that some
portion of the total square footage is
utilized for commercial purposes
provided such commercial use is not the’
primary purpose of the project.
Therefore, any project with less than
50% of the total available square footage
dedicated to housing would not qualify
for the exemption.

The two comments addressed

- counting unfunded commitments as part

of the bank's investment in partnerships
under the exception had opposing
viewpoints. One comment indicated
that, by analogy to a national bank’s
lending limit, it would be appropriate to
exclude unfunded commitments to
encourage qualified housing investment.
The other comment felt including legally
binding, unfunded commitments as part
of the bank's investment in a
partnership is appropriate. Another
comment indicated that investments in
qualified housing projects should be
based on capital and not asset size.

The final rule adopts the position that
legally binding commitments-are to be
included as part of the bank's
investment under the exception in
§ 382.3(b)(2). Such investments are not .
analogous to lending relationships {any
excess investment cannot be sold as
easily as a loan can be participated out
if the bank’s asset base does not grow in
an amount which offsets the additional
funding of the commitment).

3. Savings Bank Life Insurance

Section 362.3(b)(3) of the proposed
regulation provided that an insured state
bank located in Massachusetts, New
York, or Connecticut may own stock in a
savings bank life insurance company
provided that the insurance company
prominently disclosed to purchasers of
life insurance policies, annuities, and
other insurance products that the
policies, annuities and other products
offered to the public are not insured by
the FDIC, are not obligations of, and are
not guaranteed by, any insured state
bank. The proposal indicated that the
following or a similar statement will
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satisfy the disclosure requirement: “This
{policy, annuity, insurance product] is
not a federally insured deposit and is
not an obligation of, nor is it guaranteed
by, any federally insured bank.”

The agency received eleven comments
on this section of the proposal. Several
of the comments argued that the FDIC is
attempting to require disclosure
provisions in the absence of any
statutory authority, According to these
comments, while section 24(e)(1)(B) of
the FDI Act provides that, in order for
the savings bank life exception to be
available, the consumer disclosure
provisions of section 18(k) of the FDI
Act {12 U.S.C. 1828(k)) must be met,
since section 18(k) of the FDI Act does
not contain any consumer disclosure
provisions Congress clearly did not
intend that disclosure be required. The
comments also argued that to require
disclosure is unnecessary as the
relevant state laws already require that
a similar type of disclosure appear on
the face of the instruments that are sold.
The comments further pointed out that
since the inception of savings bank life
insurance there have been no reports of
consumers confusing savings bank life
insurance with an insured deposit.
These comments suggested delaying the
effectiveness of the disclosure
requirement for a waiting period ranging
from six months to a year (if disclosure
is in fact imposed} in order to allow the
banks an opportunity to produce the
documentation necessary. Some of the
comments indicated that they were not
opposed to the inclusion of a disclosure -
statement on the face of an instrument
sold by a savings bank life insurance
company, as many already include a
similar type of disclosure on the
instrument, or in their promotional
materials.

The FDIC also sought comment on the
timing of any disclosure and whether
the regulation should require that any
disclosure be signed. The comments
which addressed these areas all
indicated that to require the consumer to
acknowledge receipt of the disclosure,
either at the time of the application or at
some later date, would be extremely
burdensome to banks and that it would
lead to potentially higher costs in
production and postage. Those higher
costs would be passed on to the
customers.

The final regulation retains the
requirement for disclosure. The FDIC
continues to believe that Congress
intended some type of disclosure and
that the absence of a consumer
disclosure provision in section 18(k) of
the FDI Act does not negate the intent of
Congress that disclosure be made. The

regulation does not require that the
disclosure appear on the face of an
instrument sold through a savings bank
life insurance company nor does it
require a signature acknowledgement by
a consumer. Under the final regulation
the disclosure must appear, however, in
a separate document that is clearly
labeled “consumer disclosure” if the
disclosure does not appear on the face
of the instrument. The disclosure must
be prominent, made prior to the time the
purchase of any savings bank life
insurance policy or other product is
made, and must read substantially as
follows: “This [policy, annuity,
insurance product] is not a federally
insured deposit and is not an obligation
of, nor is it guaranteed by, any federally
insured bank.” If state law or regulation
provides for substantially similar
disclosure (including the timing of
disclosure), compliance with the state
imposed disclosure requirements will
satisfy the requirements of the final
regulation. Allowing a bank to follow
state law should in many, if not all
cases, remove the concern that the
regulation will create additional costs.

4. Director and Officer Liability
Insurance

The proposed exception for owning
stock of a company that provides
director and officer liability insurance
(proposed § 362.3(b)(5)) is being adopted
in final without any modification. Under
the final regulation, an insured state
bank is not prohibited from acquiring up
to 10% of the voting stock of a company
that solely provides or reinsures
directors’, trustees’, and officers’
liability insurance coverage or bankers'
blanket bond group insurance coverage
for insured depository institutions. Any

. shares in excess of this limit that were

purchased before December 19, 1991
must be divested as quickly as
prudently possible but in no event later
than December 19, 1996 unless another
exception applies.

The term “provides” shall be
understood to mean underwriting or
assuming the insurance risk rather than
acting in the capacity of an agent. As the
proposal to amend § 333.3 was adopted
in final without any amendments (see
final amendment to Part 333 contained
elsewhere in today's Federal Register),
insured state banks.that are members of
SAIF and which were not permitted to
acquire or retain voting stock in a
directors and officers liability insurance
company unless that company insured
the bank’s officers and directors are no
longer under those constraints.

One comment requested clarification
as to whether a state bank could own
stock in a directors and officers (D&0)

liability insurer which engages in other
activities. The exception does not
extend to such situations as section
24(f)(3) of the FDI Act specifically limits
the exception to companies that “only"
provide D&O insurance or reinsure such-
risks. Ownership of such stock may be
permitted, however, under § 362.3(b)(4)
of the regulation if the bank is eligible
for use of that exception and the voting
stock of the company is listed on a
national securities exchange. Another
comment requested clarification as to
whether an insurance underwriter may
write bonds that benefit securities firms
{i.e., bonds guaranteeing the authenticity
of a customer’s signature) and still
qualify for the exception in § 362.3(b)(5).
Again, the answer is no. '

5. Shares of Depository Institutions

Section 362.3(b){6) of the proposal
provided that an insured state bank is
not prohibited from acquiring or
retaining the voting shares of a
depository institution if the institution
engages only in activities permissible for
national banks; the institution is subject
to examination and regulation by a state
bank supervisor; 20 or more depository
institutions own voting shares of the
institution but no one institution owns
more than 15% of the voting shares; and
the voting shares are only held by
depository institutions (other than

"directors’ qualifying shares or shares

held under or acquired through a plan
established for the benefit of the officers
and employees). The section is being
adopted in final without any changes.

Two comments were received in
response to this section of the proposal.
Both requested clarification on whether
a bank may invest in a “banker’s bank".
Such investment is allowable if the
above criteria are met, some other
exception in the regulation is available,
or the investment is permissible for a
national bank.

6. Interests in Insurance Subsidiaries

Section 362.3(b}(7) of the proposed
regulation set out an exception for a
well-capitalized bank to retain an equity
investment in a majority owned
subsidiary that was lawfully providing
insurance as principal on November 21,
1991 provided that the activities of the
subsidiary continue to.be limited to
underwriting insurance of the same type
as provided by the subsidiary as of
November 21, 1951 to residents of the
state, individuals employed in the state,
and any other person to whom the
subsidiary provided insurance as
principal without interruption since such
person resided in or was employed in
the state. The preamble accompanying
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the proposal indicated that “principal”
would be understood to mean
underwriting or assuming the risk of
insurance rather than acting in the
capacity of an agent; “in a state” would
be construed to except insurance
underwriting activities by an insured
state bank only in the state in which the
bank was chartered as of November 21,
-1991 and by a subsidiary of an insured
state bank only in the state in which the
subsidiary was incorporated and doing
business as of November 21, 1991;
“lawfully providing insurance as
principal” as of November 21, 1991
would be construed as requiring that the
bank and/or subsidiary must have
actually underwritten policies and/or
other insurance products that were
outstanding as of November 21, 1991;
and that “type” of insurance should be
understood to encompass whatever type
of insurance policies and/or products
that the bank and/or its subsidiary were
authorized by state law to issue as of
November 21, 1991 and were in fact
providing to the public.

Fourteen comments, several of which
were from members of Congress,
criticized the proposed rule because of
the interpretation of the phrase “in a
state” which excepted insurance
underwriting activities by an insured
state bank only in the state in which the
bank was chartered as of November 21,
1991 and the insurance underwriting
activities of a subsidiary of the bank
only in the state in which the subsidiary
was incorporated and doing business as
of November 21, 1991. These comments
urged the FDIC to be guided by the
clear, unambiguous language of section
24(d)(2)(B) which did not limit the
exception as the FDIC had indicated. In
short, “a state” did not mean “in the
home state”. The comments pointed out
that if the FDIC felt compelled to review
the legislative history of the provision, a
careful reading of that legislative history
demonstrates that Congress specifically
rejected the approach the FDIC is now
advocating by regulation. According to
these comments, there was a managers’
amendment to the bill on the Senate
floor which changed the language in the
proposed bill limiting insurance
underwriting activities of a state bank
from“'in that State” to “in a State”
(emphasis added) (See, 137 Cong. Rec.
$16,683-85 (daily ed. Nov. 14, 1991}). -
Only two changes of note were
subsequently made: the insertion of the
requirement that the bank be well-
capitalized and the elimination of a
transition rule that was designed to
allow banks and their subsidiaries to
phase-out activities that would no
longer be permissible. The latter was

pointed to as evidence that Congress -
anticipated that all existing insurance
underwriting activities would be
grandfathered and that there was
therefore no need for a transition rule.
Senator Roth described the provision as
enacted on the Senate floor as
grandfathering all existing activities of
state banks and their subsidiaries. :
"Apparently, the grandfather clause,
which was drafted originally to exclude
Delaware, did not and does not limit its
protection to the home State, so to
speak, but rather covers any State in
which the bank was providing insurance
it underwrites. Thus, when Delaware
was included within the grandfather
clause, its banks obtained the same
rights as others. )

Those rights are described as the
“continuation of existing activities” in
the head note preceding the text in the
Senate bill * * * [T)he conference
agreement preserves the rights of State
banks authorized to underwrite
insurance to continue to underwrite the
same type of insurance in any State in
which they provided such insurance as

.of November 21, 1991.” (Cong. Rec.

518626, November 27, 1991, remarks of
Senator Roth). Lastly, it was pointed out
that the exchange between Senator
Graham and Senator Garn cited by the
FDIC in the preamble accompanying the
proposed regulation pertained to
interstate insurance sales restrictions
that had been contained in the Senate
bill and that the FDIC had taken from
those remarks an incorrect inference.
After carefully reviewing the
comments and reexamining the
legislative history of section 24(d}{2)(B},
the FDIC is persuaded that its initial
reading of the provision was flawed. In
response to the comments, the final
regulation expands the FDIC's
interpretation of the phrase “in a state”
as excepting insurance underwriting
activities by an insured state bank in a
state where it was lawfully underwriting
insurance as of November 21, 1991 and
excepting the insurance underwriting
activities of a bank's subsidiary of the
bank to insurance underwriting
activities in the state where the

" subsidiary was lawfully engaged in that

activity as of November 21, 1991.
Section 362.3{b)(7) has also been
modified to make clear that the
exception is only necessary when the
insurance subsidiary is engaging in
insurance underwriting activities that
are not permissible for a national bank.
A discussion of the final regulation's
treatment of “type of insurance” is
found below under the heading
"Notification of Exempt Insurance
Underwriting Activities™.

The provision in the proposed
regulation indicating that a bank may
retain its equity investment in a majority
owned title insurance underwriting
subsidiary if the bank was required
before June'1, 1891 to provide title
insurance as a condition of its charter is
carried into the final regulation with one
change. The exception as proposed
indicated that it did not apply if the
bank had converted its charter since
June 1, 1991 or any transaction that is
described in § 362.3(b)(4)(ii} occurs after
June 1, 1991. The final regulation
provides that the exception does not
apply if any transaction that is
described in § 362.3(b)(4)(ii) occurs
except for a charter conversion. Upon
closer review of section 24, the FDIC
realized that the statute provides for
loss of the exception only in the case of
a change in control and not in the event
of a charter conversion. The change in
the final regulation corrects what had
been an overly broad cross reference to
$ 362.3(b)(4)(ii) in that that provision not
only encompasses a change in control
but also takes in a charter conversion.

7. Common or Preferred Stock; Shares of
Investment Companies

Section 362.3{b)(4)(i) of the final
regulation provides that to the extent
permitted by the FDIC, and subject to
the limitations of § 362.3(d) of the final
regulation, an insured state bank that is
located in: a state which as of September
30, 1991 authorized banks to invest in
common or preferred stock listed on a
national securities exchange or shares
of an investment company registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1) and which during
any time in the period beginning on
September 30, 1990 and ending on
November 26, 1991 made or maintained
an investment in such stock or
registered shares, may retain the listed
stock or registered shares that it
lawfully acquired or held prior to
December 19, 1991 and may continue to

‘acquire listed stock or registered shares.

This language tracks the language found
in section 24(f)(2) of the FDI Act.

The FDIC received five comments on
this provision. One comment criticized
the wording of the exception because, in
the commentor’s opinion, section 24(f)(2)
of the FDI Act permits state banks to
invest in any type of equity investment
that is not permissible for a national
bank and-is not limited to permitting
state banks to invest in listed stock or
registered shares. Four comments
objected to the requirement that
common or preferred stock be “listed” in
order. for the stock to be eligible under
the exception. (A large number of
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comments focused on § 362.3(d) of the
proposal which set out limits on the
permissible investments that can be
made pursuant to the exception. Those

- comments are discussed below under
the heading, “Notice and Approval of
Intent to Invest in Listed Common or
Preferred Stock or Shares of Investment
Company; Divestiture of Stock or Shares
in Excess of 100% of Capital”.)

The FDIC is of the opinion that to read
section 24(f)(2) as broadly as suggested
by the commentor who opined that
section 24(f}(2) goes to any
impermissible equity investment is
neither consistent with the language of
the provision nor the provision's
legislative history. If the exception were
intended to be as expansive as
suggested, there would be no need for
the provision to require that the bank
actually have made or maintained
investments during the indicated time
period in listed stock or registered
shares and the heading of paragraph (f)
of section 24 would not read *Common
and Preferred Stock Investment”. What
is. more, the legislative history of section
24{f) reveals an intent by the drafters to
create an exception for banks that had
invested in listed common and preferred
stock and registered shares. There is no
indication that the exception was to
extend beyond those types of securities.
In view of the above, § 362.3(b)(4)(i} of
the proposed regulation has been
adopted in final as proposed.

The final regulation retains the
reference to common or preferred stock
“listed” on a national securities
exchange. It is the FDIC's opinion that
the FDIC is bound to give full
recognition to the word “listed” in
section 24(f)(2). Nothing in the
legislative history of the provision
provides any basis upon which to
construe the language in any other

_fashion than to simply require that the
stock in question be listed. In short, the
FDIC is of the opinion that it lacks the
discretion to deviate from the standard
set out in the statute that the common or’
preferred stock must be “listed”. The
FDIC has therefore rejected the
comments urging the FDIC to allow
unlisted preferred stock to be eligible
under the exception provided that the’
company which issued the stock is listed
and the comment-urging the FDIC to
allow the acquisition of privately placed
stock pursuant to the exception.

Paragraph (4)(ii) of § 362.3(b) of the
proposal provided that the exception for
listed stock and registered shares ceases
to apply in the event that the bank
converts its charter or the bank
undergoes four types of transactions.
Those transactions were: any time a

%

bank undergoes a transaction for which
a notice is required to be filed under
section 7(j) of the FDI Act; any time a
bank undergoes a transaction subject to
section 3 of the Bank Holding Company
Act (12 U.S.C. 1842); any time control of

_the bank’s parent company changes; and

any time the bank is merged into
another depository institution, This
provision of the proposal is based upon
section 24{f)(5) of the FDI Act which
indicates that the exception created by
section 24{f)(2) would cease to operate if
the bank converts its charter or
undergoes a change in control.

The FDIC received 75 comments on
this aspect of the proposal. In every case
the comments expressed the opinion
that the proposal was overly broad in
what it considered to be a change in
control that would terminate the ability
to take advantage of the exception.
Some of these comments indicated that
section 24(f)(5), 'Loss of Exception Upon
Acquisition”, should only be construed
as coming into play when a true
acquisition occurs. Specifically, the
FDIC was urged only to consider a
transaction to be a change in control
that would terminate the operation of
the exception if the transaction brought
about an actual, substantive change.
The FDIC was urged to amend the
proposal so as to not encompass one
bank holding company formations,
acquisitions of 10 percent of a bank’s
stock, and mergers between two banks
each of which are eligible to make
investments under the exception.

Based upon the comments, the final
regulation has been modified as follows:
A transaction subject to section 3 of the
Bank Holding Company Act will not
result in the loss of the exception if the
transaction is a one bank holding
company formation in which all or
substantially all of the shares of the
holding company will be owned-by
persons who were shareholders of the
bank; a transaction that is presumed to
be an acquisition of control under
section 303.4(a) of the FDIC's regulations
thus triggering a change in bank control
notice pursuant to section 7(j) of the FDI
Act (12 U.S.C. 1817(j)} will not result in
the loss of the exception; and the
exception will not be lost if the bank is
acquired by or merged into a depository
institution that is itself eligible for the
exception. Thus, an acquisition of 10
percent of the voting stock of an eligible
bank will not cause the loss of the
exception nor will a one bank holding
company formation.

State banks should be aware that,
depending upon the circumstances, the
exception will be considered lost after a
merger transaction in which an eligible

bank is the survivor. For example, if a
state bank that is not eligible for the
exception is merged into a much smaller
state bank that is eligible for the
exception, the FDIC may determine that
in substance the eligible bank has been
acquired by a bank that is not eligible
for the exception.

Lastly, the final regulation provides
that in the event an eligible bank
undergoes any of the transactions which
result in the loss of the exception the
bank is not prohibited from retaining its
existing investments unless the FDIC
determines that retaining the
investments will adversely affect the
bank’s safety and soundness and the
FDIC orders the bank to divest the stock .
and/or shares. This provision has been
adopted in the final regulation without
any changes from the proposal
inasmuch as no comments were
received. State banks should be aware

. that the fact that the FDIC has not taken

action to order divestiture does not
preclude a bank’s appropriate banking
agency (when that agency is an agency
other than the FDIC) from taking steps
to require divestiture of the stock and/or

shares.

Divestiture of Prohibited Equity
Investments

1. Requirement To Divest

Section 362.3(c)(1) of the proposed
rule indicated that any insured state
bank which acquired prior to December
19, 1991 any equity investment that is
not of a type, or in an amount, that is
permissible for a national bank must
divest the equity investment as quickly
as prudently possible but in'no event
later than December 19, 1996 unless one
of the exceptions of the proposed rule
applies. The preamble accompanying
the final regulation indicated that,
although the FDIC is required by statute
to see that a bank divests any prohibited
equity investment as quickly as
prudently possible, it is not the FDIC's
responsibility to determine exactly how
a bank will accomplish the divestiture.
The FDIC is the final arbiter, however,
of when divestiture can be prudently
accomplished. Banks were advised that
in the FDIC’s opinion it would not be
prudent to arbitrarily hold equity
investments that are subject to
divestiture until the final divestiture

"date without adequate documentation

as to the reasons why prolonging the
divestiture program is prudent. Lastly, it
was the FDIC's stated intent to review a
bank’s plan for divestiture and take such
action as may be appropriate if the plan
does not allow for divestiture as quickly
as prudently possible.
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Several comments were received
‘which expressed some concern over the
level of involvement by the FDIC in the

divestiture process. These comments
expressed the opinion that the FDIC's
involvement should be very limited so .
as not to usurp management of the bank.
Some comments stated that a divestiture
plan presented by a bank for approval
would reflect a clearer understanding of
the overall impact of the timing of the
divestiture on the bank’s performance
than the FDIC could derive and that
rejection of the plan by the FDIC could
result in the FDIC fequiring divestiture
when to do so would be inconsistent
with the prudent management of the
bank.

The FDIC takes note of this criticism
and wishes to emphasize that the
agency does not interid to become
involved in the bank’s management.
However, in order to fulfill its statutory
responsibility to ensure that prohibited
equity investments are divested in a
timely and prudent manner, the FDIC
may require divestiture in a more timely
fashion than the bank has planned if it
is the FDIC's judgment that it can be
done prudently.

One comment asked that the FDIC
waive the prohibitions of section 23A of
the Federal Reserve Act (12 U.S.C. 371c)
if a bank wishes to accomplish
divestiture by transferring the equity
investment to an affiliate. The FDIC
cannot waive any applicable prohibition
under section 23A. That provision of
federal law should not be a problem,
however, as the sale of an asset to an
nonbank affiliate does not usually
trigger section 23A.

Section 362.3(c){1) of the proposed
regulation also indicated that any SAIF
member state bank which holds an
equity investment that is subject to
divestiture pursuant to § 333.3 of the
FDIC'’s regulations and which is also
subject to divestiture under the proposal
are not allowed until 1996 to complete
divestiture. In such a case, the equity
investment must be divested as quickly
as prudently possible but in no event
later than July 4, 1994 or any earlier date
established by a divestiture plan that
was filed with and approved by the
FDIC pursuant to § 333.3. The preamble
accompanying the proposed regulation
stated that it was the FDIC's belief that
it is inappropriate to allow such
institutions a longer time to accomplish
divestiture as it has been established
that the institution can prudently
accomplish divestiture in advance of
December 19, 1996. It was also the
FDIC's opinion that it would be an
inappropriate diversion of the FDIC's
resources to revisit the question of

divestiture of these assets. No comments
were received with respect to this
aspect of § 362.3{c)(1).

Section 362.3(c)(1) is being adopted as
proposed with one technical change. It
has come to the FDIC's attention that
§ 362.3(c)(1) as proposed inadvertently
contained the date July 4 rather than
July 1. The operative divestiture date
under § 333.3 of the FDIC's regulations is
July 1, 1994. The final regulation corrects
this error.

2. Divestiture Plan

The preamble accompanying the
proposed rule states that any insured
state bank that is required to divest an
equity investment must submit a

-divestiture plan with the regional

director for the Division of Supervision
for the region in which the bank's
principal office is located not later than
60 days from the effective date of the
regulation. The divestiture plan must
describe the obligor, type, amount, book
and market values (estimated or known)
of the equity investments subject to
divestiture as of the bank's most recent
call report date prior to the filing; set
forth the bank’s plan to comply with the
divestiture period; describe the
anticipated gain or loss, if any, from the
divestiture of the investment(s) and the
impact on the bank's capital; and
include a copy of the resolution by the
bank’s board of directors or board of
trustees authorizing the filing of the
divestiture plan. The regional director
may request additional information as
deemed appropriate. The preamble
indicated that it was the FDIC's intent to
review each plan for the purpose of
determining whether or not the insured
state bank that filed the plan can
prudently divest the equity investments
in question in a more expeditious
fashion than that contemplated under
the plan filed with the regional office.
The proposal also specifically provides
that an insured state bank that has filed
a divestiture plan may act in accordance
with its plan until such time as the bank

is informed in writing by the appropriate

FDIC official that the plan is
unacceptable.

‘None of the comments objected to the
content of the divestiture plan as set out
in § 362.3(c)(3) of the proposal. That
provision is being adopted without
change. As stated above, numerous
comments were received which
questioned the FDIC's need to closely
scrutinize divestiture plans that had
been provided by the bank’s
management and approved by the
bank's board of directors. The
commentors felt that as long as the plan
provides for a divestiture by the
December 19, 1996 date the FDIC should

not be overly concerned with the
manner in which the divestiture is
accomplished. The FDIC believes,
however, that the statute requires the
FDIC to ensure that not only are the
impermissible equity investments
divested by the December 19, 1996 date
but that divestiture is accomplished
prior to that date if divestiture can be
accomplished sooner in a prudent
manner given the nature and type of the
equity investments.

3. Retention of Equity Investment
During Divestiture Period

Section 362.3(c)(4) of the proposed
regulation indicated that the FDIC may
impose such conditions and restrictions
on the retention of the equity
investments as the FDIC deems
appropriate including requiring
divestiture in advance of December 19,
1996. No comments were received in
response to this provision and it is being
adopted in final without any change.

It is contemplated that the FDIC will
communicate in writing its objection or
non-objection to the bank's divestiture
plan. the FDIC's decision concerning the
adequacy of the divestiture plan will be
based on the information presented. As
subsequent events may alter the
continued validity of the FDIC's original
determination, any non-objection on the
part of the FDIC will typically be
conditioned upon the continued validity
of any assumptions upon which the plan
is based, the continued vitality of the
bank in question, and the continuation
of facts and circumstances existing at
the time the non- ob]ectlon was
communicated.

Notice and Approval of Intent to Invest
in Listed Common or Preferred Stock or
Shares of Investment Company;
Divestiture of Stock or Shares in Excess
of 100% of Capital

1. Requirement to File Notice and
Receive FDIC Approval

Paragraph (1) of § 362.3(d) of the
proposed regulation provided that an
insured state bank could only acquire or
retain listed stock or registered shares
pursuant to the exception contained in
§ 362.3(b)(4) of the proposal, *Common
or preferred stock; shares of investment
companies”, if the bank filed a one-time
notice with the FDIC setting forth the

‘bank’s intention to acquire and retain .

such securities and the FDIC determined
that acquiring or retaining such
securities would not pose a significant

. risk to the insurance fund. The proposal

directed that the notice be submitted to
the regional director for the Division of
Supervision for the region in which the
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bank's principal office is located. The
preamble accompanying the proposal
further indicated that a bank may retain
the listed stock or registered shares that
it lawfully held on December 19, 1991
while the notice is pending (provided
that those investments do not exceed
100 percent of the bank’s tier one
capital) but that they may not make any
new investments in listed stock or
registered shares until the bank receives
the FDIC's approval. It was further
FDIC's expressed opinion that a bank
could not take advantage of the
exception in § 362.3(b)(4) until the FDIC
responded to the notice even if the FDIC
did not do so prior to the elapse of 60
days from the date on which the notice
was filed with the FDIC. The following
text, which discusses the timing of
FDIC's response to the notice, appeared
in the preamble accompanying the
proposed regulation.

The FDIC recognizes that section 24
contemplates that notices will normally
be reviewed and a determination be
made within 60 days. It is therefore the
FDIC's intention to respond to the
notices within 60 days to the extent
practicable. However, the FDIC has
concluded that the 60-day period in
paragraph (f)(6)(B} of section 24 does not
allow a bank to make additional
investments if the FDIC does not
respond before expiration of the 60-day
period from the FDIC's receipt of the
notice. Paragraph (f)(6) which is
captioned, “Notice and Approval”
(emphasis added] contemplates
affirmative approval by the FDIC.? In
addition, paragraph (f)(6) does not
expressly indicate that the bank may
proceed in the absence of a
determination by the FDIC within the
80-day period,* nor does it require that
the FDIC “shall” or “must” makea
determination within the 80-day period.®

3 An earlier version of the provision was simply
entitled “Notice of Paragraph {2) Activities”. The
word “approval” was subsequently added to the
title. H.R. Rep. No. 102-330, 102d Cong.. 1s! Sess., at
55 (Nov. 19, 1991).

4 The language of paragraph (f){6) as enacted
stands In clear contrast with the language found in
H.R. Rep. No. 102-330. The earlier version provided
a bank could engage in any investment activity
pursuant to paragraph {2) only if notice were filed
and “the Corporation has not determined, within 60
days of receiving such notice” |emphasis added] -
that the investment would pose a significant risk to
the appropriate insurance fund. Under the earlier
version. one might argue that failure of the FDIC to
act within 80 days satisfied the second of the two
elements of the provision, thus a bank could
proceed with its Investments as notice had been
filed and the FDIC had not determined within 80
days of receipt of the notice that there is a risk to
the fund. However, the above language was not
enacted.

& Paragraph (f)(6) thus stands in contrast to other
provisions of the FDI Act and other federal statutes,
which (a) clearly provide a set time period in which

Neither the earlier provision found in
H.R. Rep. No. 102-330 nor the statute as
enacted expressly specifies a
consequence for any failure by the FDIC
to act within the 60-day period. A well-
recognized rule uniformly applied by the
courts holds that:

A statutory time period is not
mandatory unless it both expressly
requires an agency or public official to
act within a particular time period and
specifies a consequence for failure to
comply with the provision.®

The FDIC Board of Directors has
followed this rule.”

The FDIC has therefore concluded
that section 24(f)(6) does not require the
FDIC to act within the 60-day period.
Although the FDIC is not required by
law to do so, it is the FDIC’s intent to
respond to notices filed pursuant to
§ 362.3(d) within 60 days of receipt of
the notice.

The FDIC received one comment
which objected to the proposal requiring
that a bank file a notice in order to take
advantage of the exception in
§ 362.3(b)(4). Three comments objected
to the FDIC effectively eliminating the
80-day time period in the statute. One of
the three comments suggested that the
FDIC consider allowing a bank that has
filed a notice to proceed to make
investments under the exception unless
the FDIC affirmatively objects.

The FDIC is adopting § 362.3(d)(1) as
proposed without any changes. It is the
FDIC's considered opinion that section
24(f) does not provide the FDIC any
discretion in this matter, i.e., section
24(f) requires that the FDIC receive prior
notice and that the FDIC must
affirmatively respond to the notice
before a bank can proceed to make
investments. Likewise, the FDIC
continues to be of the opinion, for the
reasons set forth above, that the failure
of the FDIC to respond to a notice before
60 days has elapsed does not aperate as
an approval under the statute. The FDIC

the FDIC must act on a notice, and (b) provide that
failure to act cuts off the FDIC's ability to object to
the conduct or activity which is the subject of the
notice {absent some other independent authority to
do s0). {See, for example section 7{j} of the FDI Act
{12 U.S.C. 1817(j)). section 32 of the FDI Act {12
U.S.C. 1831i), and 12 U.S.C. 3204(8)).

® Fort Worth National Corp. v. Federal Savings
and Loan Insurance Corp., 489 F.2d 47, 58 (5th Cir.
1972). See e.8., Mayor’s Office of Employ v. U.S.
Dept. of Labor, 775 ¥.2d 196, 201 (7th Cir, 1985); St.
Begis Mohawk Tribe, New York v. Brock, 769 F.2d
37, 41 (2d Cir, 1985); Thomas v. Barry, 729 F.2d 1469,
1470 n. 5 (D.C. Cir. 1984}; Marshall v. Local Union
No. 1374, Int. Ass'n of Mach., 558 F.2d 1354, 1357
(9th Cir. 1977); Usery v. Whitin Mach., Works, Inc.,
554 F.2d 498, 501 (1st Cir. 1977); and Maryland
Casualty Co. v. Cardilio, 99 F.2d 432, 434 (D.C. Cir.
1938).

7 FDIC Docket No. 8643k, par. 5111, A~1205
{January 19, 1888).

is hopeful that notices can be processed

in advance of 60 days and will do
everything possible to do so,

2. Content of Notice.

Section 362.3(d)(2) of the propgsal
stated the content of the one-time notice
to be provided to the Regional Director
must include the following:

i. A description of the obligor, type,
amount, and book and market values of
the listed stock and/or registered shares
held as of December 19, 1991;

ii. The highest dollar amount of the
bank’s investments in listed stock and/
or registered shares between September
30, 1990 and November 26, 1991, both in-
the aggregate and individually in each of.
the two categories, expressed as.a
percentage of Tier 1 capital as reported
in the consolidated report of condition
for the quarter in which the high dollar
amount of investment occurred;

iii. A description of the bank's funds
management policies and how the
bank’s investments (planned or existing)
in listed stock and/or registered shares
relate to the objectives set out in the
bank’s funds management policies; -

iv. A description of the bank’s
investment policies and a discussion as
to what extent those policies:

A. Limit concentrations in listed
stocks and/or registered shares by both
jssue and industry;

B. Set an aggregate limit on
investment in listed stock and/or
registered shares; and, ’

C. Deal with the sale of listed stock
and/or registered shares in light of
market conditions;

v. A discussion of the parameters
used to determine the quality of the
bank’s outstanding investments in listed -
stock and/or registered shares as well:
as future investments;

vi. A copy of the resolution by the
board of directors or board of trustees
authorizing the filing of the notice; and.

vii. Such additional information as
deemed appropriate by the regional
director.

Numerous comments indicated that
the notice as proposed was too detailed
and requested that the FDIC provide a
standardized format for the notice.
Several comments indicated that much
of the requested information was
already available through examinations
and had already been evaluated by the
FDIC during the examination process.
Only one of the comments suggested
information to be included in the notice
as an alternative to the proposal.

While certain changes have been
made to the notice to reflect changes in
other portions of the final regulation, the
requirement for a somewhat detailed



53230 Federal Register / Vol. 57,

No. 217 | Monday, November 9, 1992 / Rules and Regulations

notice remains. The FDIC continues to
be of the opinion that the information is
essential if the FDIC is to properly
evaluate whether the retention of the
bank's existing investments and the
continued exercise of the investment
authority under the exception poses a
significant risk to the deposit insurance
fund. While a bank's investment
portfolio and its funds management
policies and procedures may have
remained essentially static over time,
changes in the marketplace since the
bank’s last examination may dictate the
need to reevaluate the FDIC's

- assessment of that portfolio and those
policies. This is especially so as the time
period between the date of the bank's
most recent examination and the date of
the bank’s notice lengthens. Thus the
FDIC does not feel that it can simply
rely upon data previously gathered
during the supervisory process in order
to evaluate the notice. Nor do we feel
that a standardized notice form is
appropriate. The information called for
by the final regulation does not lend
itself to submission in a prepared
format. All in all it is our opinion that
allowing a bank to submit the requested
information in letter form (perhaps even
accompanied by photocopies of relevant
bank policies) will prove the least time
consuming and costly for banks. Much
of the information that is called for by
the final regulation should be readily
available to the bank in some form or
another and banks are encouraged to
rely upon existing documents already in

. their possession. Submitting a copy of
the relevant portions of existing policies
supplemented if necessary by a brief
discussion pertaining to areas of the
notice not specifically covered by the
bank’s written policies should suffice.
Should questions arise as to how much
information to include, banks are
encouraged to contact their appropriate
regional office for clarification.

Changes to the content of the notice
from the proposal include a-deletion of
the requirement for a description of the
listed stock and/or registered shares
held by the bank on December 19, 1991,
In its stead, the bank must state the
bank made or maintained investments
in listed stock and/or registered shares
during the period between September
30, 1990 and November 26, 1991. Such a
statement is needed to ensure that the
bank does in fact qualify for the
exception. The requirement that the
highest dollar amount of listed stock and
registered shares computed separately
and not in the aggregate, held during the
window period has been deleted. A
bank is required, however, to provide
the aggregate highest dollar amount of

its investment in listed shares and/or
registered securities as a percentage of
Tier 1 capital for the quarter in which
suchinvestment occurred as well as.the
aggregate dollar amount of such
investments expressed as a percentage
of Tier 1 capital as of December 19, 1991.
The bank may use Tier 1 capital as
reported on the bank's consolidated
report of condition for December 31,
1991 if that is more convenient.} This
information is necessary in order to
determine compliance with the
limitations on such holdings as provided
by § 362.3(d)(4) of this regulation. Lastly,
the reference to book value has been
inserted in the final regulation. This
change is in response to comments that
are more fully discussed under the
heading “Maximum Permissible
Investment” below.

3. FDIC Determination

Section 362.3(d)(3) of the proposal,
“FDIC Determination”, set out the
standard against which the FDIC
proposed to evaluate notices filed
pursuant to paragraph (d){1), i.e., -
whether there is a significant risk to the
fund posed by the exercise of the
investment authority pursuant to the
exception. It also indicated that the
FDIC may condition or restrict approval
as necessary or appropriate and
provided that the FDIC may require the
notifying bank to divest some or all of
its investments in listed stock and/or
registered shares if upon a review of the
notice it is determined that the exercise
of the excepted investment authority
poses a significant risk to the fund. A
notice may also be denied in its entirety.

The preamble accompanying the
proposed regulation indicated that the
recitation in § 362.3(d)(3) that the FDIC
may impose conditions or restrictions in
connection with an approval was
nothing more than a restatement of the
FDIC's existing implied authority to take
such action. The preamble also
indicated that insured state banks
should note that section 24(i) of the FDI
Act specifically provides that nothing in
section 24 shall be construed as limiting
the authority of the FDIC to impose
more stringent conditions and that
section 24 does not limit the authority of
the FDIC to take cease-and-desist action
against any insured state bank in the
event the exercise of the excepted
investment authority is found to .
constitute under the circumstances an
unsafe and unsound banking practice.

Under § 362.3(d)(3) as proposed,
divestiture of listed stock and/or
registered shares may be ordered if the
FDIC has reason to believe that
retention of the investments in question
will have an adverse effect on the safety

and soundness of the notifying bank.
Divestiture is not limited to investments
held by the bank at the time it files its -
notice. If the FDIC grants approval for
an insured state bank to make
investments pursuant to § 362.3(b)(4).
and it is determined at any time after
the approval is given that the retention
of listed stock and/or registered shares
acquired pursuant to that approval
poses a safety and soundness risk to the
bank, the FDIC may require the
divestiture of any of the investments.
Section 362.3(b)(3) is being adopted in
final as proposed without any change.
None of the comments received in
response to the proposal took issue with
any portion of § 362.3(d)(3) as proposed.
In fact, many comments conceded that
the FDIC has the clear authority under
the statute to condition or restrict use of
the exception and that the FDIC may
withhold entirely its.approval for use of
the exception. These comments as well
as many others, however, uniformly
objected to proposed paragraph (4} of
§ 362.3(d) which set out the proposed
maximum permissible investment that a
bank could make pursuant to the
exception for listed stock and/or
registered shares (see discussion below).
A few comments urged the FDIC to be
flexible when evaluating whether a
given security poses a significant risk to
the fund and urged the FDIC to make its
evaluations based on the portfolio as a
whole. It is in fact the FDIC's intent to
do so not only in the context of the
securities portfolio as a whole but'in the
context of the bank's overall condition
and its stated investment policies.

4. Maximum Permissible Investment

By far the greatest number of
comments received on the proposal
addressed proposed § 362.3(d}{4),
“Maximum Permissible Investment”. As
proposed, § 362.3(d)(4) provided that
permissible investments under
§ 362.3(b)(4) would be treated in two
groupings, i.e., permissible investments
in listed stock and permissible
investments in registered shares. As
proposed the highest amount of
investment in listed stock permitted an
insured state bank under the exception
would be the highest level of investment
in such securities that the bank made .
during the period from September 30,
1990 to November 28, 1991 expressed as
a percentage of the bank'’s tier one
capital as reported for the quarter in
which the high investment occurred.
Likewise, an insured state bank'’s
investment in registered shares could
not exceed the highest level of
investment the bank made during that
period in such shares expressed as a
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percentage of the bank’s tier one capital
as reported for the quarter in which the
high investment occurred. In any event,
the aggregate of the bank’s investments
in both groups could not exceed 100
percent of the bank's tier one capital,
The following explanation of how
proposed § 362.3(d})(4) was to operate
appeared in the preamble accompanying
" the proposed regulation.

The bank’s investment in listed stock is
treated separately from its investment in
" registered shares thus, the bank is allotted
two limits, the aggregate of which cannot
exceed 100 percent of the bank’s tier one
capital. If for example, the bank’s highest
investment in listed stock over the period
represented 45 percent of the bank’s tier one
capital, the maximum permissibie investment
in listed stock that the FDIC may allow is 45
percent of tier one capital. If the bank had not
made or maintained any investments in
registered shares during the period, the FDIC
cannot permit future investments in
registered shares.

Hf the FDIC determines that a significant
risk will be posed to the deposit insurance
fund if the FDIC approves (1) the retention of
existing investments in listed stock and/or
registered shares, and (2) the continued or
future investment in such stock and/or shares
to the maximum possible investment, the
FDIC may set a lower percentage of the
bank’s tier one capital as the bank’s
maximum permissible investment.

Once the FDIC has determined the bank's
permissible maximum investment,
investments in listed stock and/or registered
shares may be made in the future only if the
new investment, when added to outstanding
investments, does not cause the bank to
exceed the permissible maximum percentage
of the bank's tier one capital as reported on
the bank’s call report for the period
immediately preceding the investment. In
short, the bank is not limited to the highest
dollar amount of the investment that it made
during the period from September 30, 1990 to
November 28, 1991. The permissible
maximum percentage is set based upon that
amount, however, the percentage, once
determined, is used with reference to the
bank’s tier one capital at the. time an
investment is made. What is more, if the
investment when made is within the
maximum permissible investment percentage,
the investment will not be considered to be in
violation of the regulation, nor subject to
divestiture, merely because the bank’s tier
one capital later declines.

The preamble accompanying the
proposal specifically recognized that
there are many possibilities to choose
from in deciding when to measure
capital for purposes of applying the
exception for listed stocks and
registered shares and requested
comment on what date or time frame
would be appropriate when measuring
capital. The preamble also sought
comment on whether or not the
regulation should measure the
investment as a percentage of total

capital as opposed to tier one capital. In
addition, the preamble requested
comment on the agency's conclusions
regarding section 24(f)(2) of the statute
which formed the basis of § 362.3(d)(4)
of the proposal. Specifically, the
preamble indicated that the FDIC
recognized that the language of the
section 24(f)(2) of the FDI Act may be
susgceptible to a different construction
than that which the agency had taken
even though the position as reflected in
the proposal was, in the agency’s words,
“the most consistent with the overall
intent of section 24".

Comments on this aspect of the
proposal were overwhelmingly critical
of grouping investments in listed stock
and registered shares in “two baskets"
and of setting the maximum permissible
investment to the highest level of
investment during the period between

- September 30, 1991 and November 26,

1991. The comments, including several
from members of congress, indicated
that the language and intent of the
statute was to permit investments up to
a maximum of 100 percent of capital
unless the FDIC had a specific concern
about a particular bank making such
investments. FDIC was urged not to
across the board by regulation foreclose
any bank from investing up to 100
percent of its capital by setting a lower
maximum investment based upon what
the bank had invested during the
relevant time period. {Some comments
objected to the time period itself as
being arbitrary.) Many of the comments
reminded the FDIC that it has the ability
through its safety and soundness
oversight to monitor these investments
and can address any concerns that arise
on a case-by-case basis. Additionally,
the “two basket” approach was
criticized as not being in the best
interests of state banks as it would
reduce their ability to effectively
manage their investment portfolios.
After carefully considering these
comments, the FDIC has decided to
make a number of amendments to
§ 362.3(d)(4). The “two basket”
approach has been eliminated. The
FDIC is persuaded by the comments that
to adopt two separate caps for
investments in listed stock and
registered shares could undermine the
prudent management of a bank's
investment portfolio. Therefore, the final
regulation allows a bank that is eligible
for the exception under § 362.3(b)(4) to
change its mix of listed stock and
registered shares up to whatever
maximum the FDIC has set. Likewise, a
bank is not required to have invested in
both listed stock and registered shares
during the time period from September
30, 1990 and November 26, 1991 in order

to be eligible to invest pursuant to the
exception. It will suffice that the bank
had invested in either listed stock or
registered shares. _

Finally, the FDIC feels constrained by
the language of the statute to test a

" bank’s eligibility to use the exception

based upon whether investments were

-made during the time period set out in

the statute. Although the time period
may be considered by some to be
arbitrary, the statute clearly looks to
that time period as a measure of -
eligibility.

In addition to eliminating the two
separate caps on investments in listed
stock and registered shares, the final
regulation does not automatically limit a °
state bank to, at most, its highest
aggregate investment during the period
from September 30, 1990 to November
26, 1991. The FDIC is persuaded after
reviewing the comments, some of which
came from members of congress, and
after carefully reviewing the language of
section 24(f)(2) that that provision of law
can be fairly read to éllow a bank to
invest up to 100 percént of its capital in
listed stock and/or registered shares
provided that the FDIC gives its
approval.

The final regulation adopts what can
be best described as basically a case-
by-case approach to deciding whether
any particular bank will be permitted to
invest up to 100 percent of its capital in
listed stock and/or registered shares
with the benefit of the doubt on the
matter given to well-capitalized banks
and, to a certain extent, to adequately
capitalized banks. Under the final
regulation as adopted it will generally
be presumed that it will not present a
significant risk to the insurance fund for
any well-capitalized state bank that files
a notice pursuant to § 362.3(d)(1) to
invest up to 100 percent of its tier one
capital in listed stock and/or registered
shares. The same presumption will
operate in the case of an adequately
capitalized bank absent some mitigating
factors. In contrast, however, it is
presumed under the final regulation that,
in the absence of some mitigating
factors, it will present a significant risk

" to the insurance fund for any state bank

that is under-capitalized to invest in
listed stock and/or registered shares in
excess of the highest aggregate amount
that the bank had invested in such stock
and/or shares during the period from
September 30, 1990 to November 26,
1991 expressed as a percentage of the
bank's tier one capital as reported by
the bank in its consolidated report of
condition for the quarter in which the
high aggregate investment occurred.
“Adequately capitalized” and “under
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capitalized™ have the same meaning as
used for prompt corrective action
purposes.

~ The FDIC feels that it is appropriate,
at least initially, to distinguish between
banks based upon their capital on the
assumption that a better capitalized
bank is more able to withstand any
losses incurred from its securities
portfolio than a bank that has less
capital. Thus, unless the FDIC has
reason to determine otherwise, well-
capitalized banks and adequately
capitalized banks can expect to receive
approval to exercise the exception up to
a maximum of 100 percent of tier one
capital.

The final rule treats banks that are
under capitalized differently in that the
rule still retains the reference to the
highest aggregate level of investment
during the relevant time period but this
time only as a bench mark. A bank that
is under capitalized is not absolutely -
precluded from making investments up
to 100 percent of its tier one capital but
the FDIC must be satisfied based upon
the overall circumstances that for the
bank to do so will not pose a significant
risk to the insurance fund despite the
bank’s capital position. If the FDIC
determines after reviewing the notice

_ and any additional information that the
bank wishes to submit that the bank
should be limited to what it has
historically invested over the period in
listed stock and/or registered shares,
limiting a bank to that level of
investment should not be disruptive nor
be viewed as unfair. It can be fairly
presumed that in most instances the
high level of investment during the
relevant period will reflect a bank's
history of investment over time and that
that level of investment will be
consistent with its overall investment
portfolio strategy.

The above approach is consistent with
comments which indicated that the -
statute should be read as allowing
investments up to 100 percent of capital
but also does not read the language “to
the extent permitted by the
Corporation” out of the statute. The
approach is also consistent with those
who commented that the FDIC should
rely upon an approach that is more
tailored to each individual bank taking
into consideration such things as the
amount of the bank's risk-based and tier
one capital, the bank’s earnings, the
overall content of the bank’s portfolio,
the bank'’s liquidity position, and the
level of the bank’s non-performing
assets.

State banks should note that a well-
~ capitalized bank or adequately
capitalized bank whose capital level
falls below that necessary to be

considered well-capitalized or
adequately capitalized may continue to
hold its investments that were made
pursuant to the exception and continue
to manage its existing portfolio unless
the FDIC affirmatively directs
otherwise. As it may prove more
damaging to a bank if the FDIC were to
flatly prohibit it from “managing" its
existing investments, i.e., replacing
listed stock and/or registered shares
that have been sold, it is the FDIC's
present intention to handle these
gituations as appropriate on a case-by-
case basis under section 24(f}(7), section
8(b) of the FDI Act {12 U.S.C. 1818(b)),
Part 325 of the FDIC's regulations (12
CFR 325), Part 308 of the FDIC's
regulations dealing with prompt
corrective action (12 CFR 308), and any
other provision of law or regulation
which grants the FDIC the authority to
take supervisory action, address safety
or soundness, violations of law,
deficient capital levels or other
practices.

State banks should also note that a
bank which is not well-capitalized or

" adequately capitalized and which has

been denied approval to make
investments pursuant to § 362.3(b}(4) up.
to 100 percent of its tier one capital but
which has received approval to make
such investments to some lesser extent,
may request a modification of the order
issued in response to its notice filed
pursuant to § 362.3(d)(1) if the bank's
capital subsequently meets the
definition of well-capitalized or
adequately capitalized.

The remainder of paragraph (4) of
§ 362.3(d) as adopted in final provides
that (1) a bank may in no event make
investments pursuant to the exception in
excess of 100 percent of the bank's tier
one capital as measured in its most
recent consolidated report of condition;
(2) a bank’s maximum investment under
the exception is to be measured
according to book value; (3) to be
permissible, any acquisition of listed
stock or registered shares made after
December 19, 1991 cannot exceed, when
made, the maximum permissible
investment percentage (as set out in the
FDIC's approval of the bank’s notice of
intent to make investments) of the
bank's tier one capital as reported on
the bank’s consolidated report of

‘condition for the period immediately

preceding the acquisition; and (4) the
FDIC may set a maximum relevant
percentage investment that is lower than
either 100 percent of tier one capital or

.the bank’s highest aggregate level of

investment during the relevant period.
The reference to book value has been

added to the regulation in response to a

number of comments which inquired

whether a bank’s investment is to be
measured according to its book value or
its market value. The comments urged
the FDIC to use book value (i.e., the
lower of cost or market value) rather
than market value because the latter
measurement, if used, could operate to
remove a bank’s ability to make
additional investments if the value of
the bank’s investments increases. The
FDIC agrees that that result should be
avoided and has therefore amended the
final regulation.

The FDIC did not receive any
comments suggesting any alternative
times at which to measure capital for
the purposes of determining whether a_
bank's investment is permissible, i.e.,
within the limit on the bank's maximum
permissible investment under the
exception. Therefore, the final regulation
measures capital as of the time an
investment is made, specifically capital
as reported in the consolidated report of
condition for the period immediately
prior to the acquisition. If an acquisition
was permissible when made, the
investment need not be divested merely
because the bank’s capital falls.
However, the bank may be ordered to
divest some or all of the assets in
question should the FDIC determine that
the investment presents a safety or
soundness problem.

The FDIC received five comments
which indicated that the regulation
should use total capital as opposed to
tier one capital. Two comments
indicated that tier one capital was an
appropriate measure. The final
regulation continues to measure a
bank’s investment against tier one
capital. Total capital as presently
measured by the FDIC and the Federal
Reserve Board includes the reserve for
loan losses. Inasmuch as those funds are
designed to absorb losses from the loan
portfolio and are not available to absorb
losses from the investment portfolio, it is
the FDIC's opinion that total capital is
an inappropriate figure against which to
limit the size of a bank’s listed stock
and/or registered shares.

The statement in the final regulation
indicating that the FDIC may set a
maximum permissible investment limit
lower than that otherwise applicable
under § 362.3(d)(4)(i) (in the case of the
final regulation 100 percent of tier one
capital or the highest aggregate level of
investment during the relevant time
period) merely reflects the FDIC

_authority, and obligation under section

24, to approve or deny use of the
exception based upon the FDIC's
assessment of whether a significant risk
will be posed to the fund. It is consistent
with section 24(i) which indicates that
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nothing in section 24 shall be construed
as limiting the authority of the FDIC to
impose more stringent conditions than
those set out therein.

Finally, state banks should note that
they are not limited under § 362.3(d)(4)
of the final regulation to a fixed dollar
amount of investment. The maximum
permissible investment is based upon a
percentage of the bank’s tier one capital.
The percentage, once determined, is
used with reference to the bank’s tier
one capital at the time an investment ig
made.

5. Divestiture of Excess Stock or Shares

Section 362.3(d)(5) of the proposal
governed the divestiture of listed stock
and registered shares by state binks
which hold such stock and/or shares of
100 percent of tier one capital or in
excess of the maximum permissible
investment set by the FDIC if that
investment limit is lower than 100
percent of tier one capital. Paragraph
(d)(5) of § 362.3 is being adopted in final
as proposed without any change. The
discussion in the preamble which
accompanied the proposed version of
this paragraph is republished below.

Section 24(f)(4) of the FDI Act
provides a transition period during
which an insured state bank is required
to divest any stock and/or shares that it
held as of December 19, 1991 in excess
of 100 percent of the bank’s capital.
Section 362.3(d)(5) of the proposal sets
out the divestiture requirement and, as
provided by the statute, indicates that
the excess must be divested by at least
Y3 in each of the three years beginning
on December 19, 1991. The proposal
indicates that the excess is to be
determined by looking to the bank’s tier
one capital as measured on December
19, 1991. (Tier one capital as measured
in the bank's December 31, 1991 call
report may be used if it is more
convenient to do so0.} Insured state
banks are required to reduce the excess
to a level that is no greater than 100
percent of the bank’s tier one capital by
December 19, 1994 if the maximum
permissible investment set by the FDIC
in connection with a notice filed
pursuant to § 362.3(d)(1) is 100 percent
of tier one capital. Insured state banks
that have such an excess are presently
subject to the divestiture requirement
and should have already divested ¥ of
the excess or be planning to divest ¥ of
the excess prior to.December 19, 1992.
The requirement to divest at least ¥ of
the excess each year is waived if
divesting a lesser amount will reduce
the bank’s outstanding investment to 100
percent of the bank's current tier one .

" capital. Banks for which the FDIC has
set a maximum permissible investment

that is lower than 100 percent of tier one
capital, must submit a divestiture plan
with the FDIC regional office within 60
days of being so informed. Such excess
investment must be divested as quickly
as prudently possible but in no event
later than December 19, 1996, The
divestiture plan should contain the same
information specified in § 362.3(c)(3).

Notification of Exempt Insurance
Underwriting Activities
Section 362.4 of the proposed

- regulation set out the information that a

state bank was to submit to the FDIC
regarding its excepted insurance
underwriting activities and those of its
subsidiaries. In response to comments
relieved with respect to § 362.3(b)(7) of
the proposal the content of the notice as
required by the final regulation has been
modified. Under the final regulation the
notice must contain: The name of the

- bank and/or subsidiary; the state or

states in which the bank and/or
subsidiary was underwriting insurance
on November 21, 1991; contain a citation
for the bank’s/subsidiary’s authority to

- conduct ingurance underwriting

activities; and a list of the types of
insurance that the bank and/or
subsidiary provided to the public as of
November 21, 1991 in the states
previously identified. The provision has
also been modified to make clear that a
state bank is not required to list any
type of insurance underwriting activity
that is permissible for a national bank.
The FDIC received 8 comments on the
issue of the meaning of “types of
insurance”. Although most of the ~_
comments suggested that the regulation
define “type” of insurance broadly
according to categories of insurance,
some of the comments felt that the
regulation should distinguish between
insurance products within a category.
After reflecting on this issue, the FDIC is
of the opinion that the regulation should
not have the effect of allowing a bank or
its subsidiary to initiate the
underwriting of an insurance product
that was not underwritten as of
November 21, 1991 merely because the
insurance product falls within a broad
category of insurance in which the
bank/subsidiary was actively
underwriting policies. For example, a
bank may have underwritten medical
malpractice insurance (a property and
casualty product) but did not underwrite
automobile insurance (another property
and casualty product). Different
insurance products within the same
broad category of insurance may be
underwritten on entirely different
standards and may be subject to
entirely different risks. The FDIC does
not feel that it was congress’s intent to

allow a bank or its subsidiary to take on
entirely different underwriting risks nor
to allow a bank to initiate the
underwriting of a different sort of
insurance policies than that which were
underwritten as of November 21, 1991.
{After all, the heading to section
24(d)(2)(B) reads “Continuation of -
Existing Activities".) Therefore the FDIC
will consider various product lines of

- insurance to be distinct types of

insurance for the purposes of § 362.4 and
§ 362.3(b)(7).

Finally, the FDIC received one
comment that expressed concern that
the preamble accompanying the
proposed regulation contained a
reference to annuities when asking for
comment on how to construe “type” of
insurance. The comment indicated that
annuities are not considered to be
insurance even though they are typically
issued by insurance companies.
According to the comment the ordinary
dictionary meaning of the word
“insurance” does not include annuities;
case law recognizes a distinction
between annuities and insurance; an
annuity contract does not indemnify
against loss, something that is a basic
characteristic of insurance; annuities are
more akin to investments and have been
so0 recognized; state law often
distinguishes between annuities and
insurance even when authorizing
insurance companies to issue annuities;

"and the Office of the Comptroller of the

Currency has recognized annuities as
being primarily financial investments.
The FDIC is persuaded that an
annuity contract is not an insurance
contract. Therefore, a state bank is not
required to list annuities in its notice.
The issuance of an annuity is to be
considered an “activity”. Whether or not
a state bank or its subsidiaries may
issue annuities will therefore be treated
in accordance with section 24(a) and
section 24(d)(1) of the FDI Act and
regulations promulgated by the FDIC
implementing those provisions.

Delegation of Authority

Section 362.5 of the proposed
regulation provided that the authority to
review and act upon divestiture plans
submitted pursuant to § 362.3(c)(2) as
well as the authority to approve or deny
notices filed pursuant to § 362.3(d) is
delegated to the Director, Division of
Supervision, and where confirmed in
writing by the Director, to an associate
director, Division of Supervision or the
appropriate regional director or deputy
regional director. The provision is being
adopted as proposed with one change.
The final regulation delegates in the
same fashion the authority to act on
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requests by a bank to retain an equity
investment in an insurance underwriting
subsidiary despite the fact that the bank
does not meet the definition of “well-
capitalized”.

Regulatory Flexibility Analysis

The Board of Directors has concluded
after reviewing the final regulation that
the regulation will not imposea .
significant economic hardship on small
institutions. The final regulation does
not necessitate the development of-
sophisticated recordkeeping or reporting
systems by small institutions nor will
small institutions need to seek out the
expertise of specmhzed accountants,
lawyers, or managers in order to comply
with the regulation. The Board of
Directors therefore hereby certifies
pursuant to section 605 of the Regulatory
Flexibility Act (5 U.S.C. 605) that the
final regulation will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.).

List of Subjects in 12 CFR Part 362

Administrative practice and
procedure, Authority delegations -
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institution, Investments.

In consideration of the foregoing, the
FDIC hereby amends chapter 11, title 12
of the Code of Federal Regulations by
adding a new Part 362 to subchapter B
to read as follows:

PART 362—-ACTIVITIES AND -
INVESTMENTS OF INSURED STATE
BANKS

Sec.
362.1 Purpose and scope.
362.2 Definitions.
362.3 Equity investments.
362.4 Notification of exempt insurance
activities.
362.5 Delegation of authority.
Authority: 12 U.S.C. 18186, 1818, 1819(tenth),
1831a.

§362.1 Purpose and scope.

The purpose of this part is to
implement the provisions of section 24
of the Federal Deposit Insurance Act (12
U.S.C. 1831a) which sets forth certain
restrictions and prohibitions on the
activities and investments of insured
state banks. In addition, consistent with
the overall purpose of section 24, it is
the intent of this part to ensure that
activities and investments undertaken
by insured state banks do net present a
risk to either of the deposit insurance
funds, are safe and sound, are consistent
with the purposes of federal deposit

insurance, and are otherwise consistent
with law.

§362.2 Definitions.

For the purposes of this section, the
following definitions shall apply:

(a) Company shall mean any
corporation, partnership, business trust,
association, joint venture, pool,
syndicate or other similar business
organization.

(b) Control shall mean the power to
vote, directly or indirectly, 25 per
centum or more of any class of the
voting stock of a company, the ability to
control in any manner the election of a
majority of a company’s directors or
trustees, or the ability to exercise a
controlling influence over the
management and policies of a company.

(c) An ingured state bank will be
considered to convert its charter if the
bank undergoes any transaction which
causes the bank to operate under-a
different form of charter than that under
which it operated as of December 19, -
1991, however, a change from mutual to
stock form shall not be considered to
constitute a charter conversion.

(d) Depository institution means any
bank or savings association.

(e) Equity interest in real estate
means any form of direct or indirect
ownership of any interest in real
property, whether in the form of an
equity interest, partnership, joint
venture or other form, which is
accounted for as an investment in real
estate or real estate joint venture under
generally accepted accounting principles
or is otherwise determined to be an
investment in a real estate venture
under Federal Financial Institutions
Examination Council Call Report
Instructions. The phrase equity interest
in real estate does not mclude the
following:

{1) An interest in real property that is
used or intended to be used by the
insured state bank or its subsidiaries as
offices or related facilities for the
conduct of its business or future
expansion of its business;

(2} An interest in real property that is
acquired in satisfaction of debts
previously contracted for in good faith
or acquired in sales under judgments,
decrees or mortgages held by the
insured state bank or acquired under

-deed in lieu of foreclosure provided that

the property is not intended to be held
for real estate investment purposes and
is not held longer than the shorter of any
time limit on holding such property set
by applicable state law or regulation or
the time limit on holding such property
that is applicable by statute or
regulation for a national bank; and

(3) Interests in real property that are
primarily in the nature of charitable
contributions to community
development corporations provided that
the contribution to any one community
development corporation does not
exceed 2 percent of the bank's tier one
capital and the bank's total contribution
to all such corporations does not exceed
5 percent of the bank's tier one capital,
provided however, that the bank’s
aggregate investment in such interest
may be as great as 10 percent of the

- bank's tier one capital if its appropriate

Federal banking agency has determined
that making such investments does not
pose a significant risk to the deposit
insuranee fund. In the case of an insured
state nonmember bank, making an
aggregate investment in interests in real
property that are primarily in the nature
of charitable contributionsupto a"
maximum of 10 percent of tier one
capital shall not be considered to
present a significant risk to the deposit
insurance fund.

(f) Equity {gvestment means any
equity security as defined in § 362.2(g);
any partnership interest; any equity
interest in real estate as defined in
§ 362.2(e); and any transaction which in
substance falls into any of these
categories even though it may be
structured as some other form of
business transaction, however, the term
equity investment shall not include any
of the foregoing if it is acquired through
foreclosure or settlement in lieu of
foreclosure.

{8) Equity security means any stock
(other than adjustable rate preferred
stock and money market {auction rate}
preferred stock), certificate of interest or
participation in any profit-sharing
agreement, collateral-trust certificate,
preorganization certificate or
subscription, transferable share,
investment contract, or voting-trust
certificate; any security immediately
convertible at the option of the holder
without payment of substantial:
additional consideration into such a
security; any security carrying any
warrant or right to subscribe to or
purchase any such security; and any
certificate of interest or participation in,
temporary or interim certificate for, or
receipt for any of the foregoing. The
term egquity security does not include
any of the foregoing if it is acquired
through foreclosure or settlement in lieu
of foreclosure.

(h) The phrase equity investment
permissible for a national bank shall be
understood to refer to any equity
investment authorized for national
banks under the National Bank Act (12
U.S.C. 21 et seq.} or any other statute.
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Investments expressly authorized by
statute or recognized as permissible in
regulations, official bulletins or circulars
issued by the Office of the Comptroller
of the Currency or in any order or
interpretation issued in writing by the
Office of the Comptroller of the
Currency will be accepted as
permissible for state banks.

(i) Insured state bank shall mean any
state bank insured by the Federal
Deposit Insurance Corporation (FDIC)
whether or not a member of the Federal
Reserve System.

(i) Lower income means income that
is less than or equal to the median
income for the area in which the
qualified housing project is located as
determined by state or federal statistics.
The “area” in which a housing project is
located shall be understood to refer to
the relevant Metropolitan Statistical
Area (MSA} in which the project is
located if the project is located within.
an MSA. If the project is not located in a
MSA, the median income of the “area”
in which the project is located shall be
understood to refer to the median .
income of the state or territory in which
the project is located exclusive of the
designated MSA'’s if no state statistics
for the local area are available.

(k) National securities exchange
means a securities exchange that is
registered as a national securities
exchange by. the Securities and
Exchange Commission pursuant to
section 6 of the Securities Exchange Act
of 1934 (15 U.S.C. 78f) and the National
Market System, i.e., the top tier of the
National Association of Securities
Dealers Automated Quotation System
(NASDAQ).

(1) Residents of the state shall be
understood to include companies or
partnerships incorporated in, organized
under the laws of, licensed to do
business in, or having an office in the
gtate.

(m) Significant risk to the deposit
insurance fund shall be understood to
be present whenever there is a high
probability that any insurance fund
?dministemd by the FDIC may suffer a

oss.

(n} Subsidiary means any company
directly or indirectly controlled by an
insured state bank.

(o) Tier one capital shall have the
same meaning as set forth in Part 325 of
this chapter in the case of an insured
state nonmember bank and, in the case
of an insured state member bank, shall
have the same meaning as set forth in
regulations defining the term tier one
capital as adopted by the bank’s
appropriate federal banking agency.

(p} Well-capitalized shall have the
same meaning as is found in

§ 325.103(b)(1) of this chapter, however,
for the purposes of applying this
definition, the terms risk-weighted .
assets, total capital, and total book
assets shall have the respective meaning
prescribed in regulations issued by the
appropriate federal banking agency. In
order to be considered well-capitalized
for the purposes of § 362.3(b}(7), an
insured state bank must meet the above
requirements before excluding the
bank's investment in its insurance
underwriting department and/or its
insurance underwriting subsidiary and
the bank must be adequately capitalized
after such investment is excluded from
the bank’s capital. The term adequately
capilalized shall have the same meaning
as is found in § 325.103(b)(2) of this
chapter. The bank's “investment™ in its
subsidiary will be considered to equal
the amount invested in the subsidiary's
equity securities plus any debt issued by
the subsidiary that is held by the bank.
The bank's investment in a department
will be considered to equal the total of
any funds transferred to the department
which is represented on the
department’s accounts and records as
an accounts payable, a liability, or
equity of the department except that
transfers of funds to the department in
payment of services rendered by the
department will not be considered an
investment in the department.

§362.3 Equity investments.

(a) Prohibited investments. No
insured state bank may directly or
indirectly acquire or retain any equity
investment of a type, or in an amount,
that is not permissible for a national
bank. '

(b) Exceptions.—{1) Majority owned
subsidiaries. An insured state bank is
not prohibited from acquiring or
retaining a majority interest in a
subsidiary. If the FDIC denied an
application by a Savings Asscciation

" Insurance Fund (SAIF} member state

bank for permission to acquire or retain
the majority interest in a subsidiary
pursuant to § 333.3 of this chapter, this
exception does not apply. If the denial

concerned an application for permission

to retain the investment, the SAIF
member state bank must divest its
interest in the subsidiary in accordance
with whatever conditions and
restrictions are set forth in the FDIC's
order denying the application.

(2) Qualified housing projects. (i}
Subject to the limitation contained in
paragraph (b)(2)(ii) of this section, an
insured state bank is not prohibited
from investing as a limited partner in a
partnership the sole purpose of which is

“direct or indirect investment in the

acquisition, rehabilitation; or new

construction of a qualified housing
project. A qualified housing project shall
be understood to mean residential real
estate intended to primarily benefit
lower income persons throughout the
period of the bank’s investment
including but not necessarily limited to
any project eligible for the low income
housing tax credit under section 42 of
the Internal Revenue Code (26 U.S.C.
42). A residential real estate project that
does not qualify for the tax credit under
section 42 of the Internal Revenue Code
may be considered primarily for the
benefit of lower income persons if 50
percent or more of the housing units are
to be occupied by lower income persons.
A real estate project that doesnot
qualify for the tax credit under section -
42 of the Internal Revenue Code will be

" considered residential despite the fact

that some portion of the total square
footage of the project is utilized for
commercial purposes provided that such
commercial use is not the primary
purpose of the project.

(ii) Investments described in
paragraph (b)(2)(i} of this section may
only be made if the bank’s investment in
the partnership, when aggregated with
any existing investment in such a '
partnership or partnerships, dees not
exceed 2 percent of the bank’s total
assets as reported on the bank’s most
recent consolidated report of condition.
For the purposes of this section, legally
binding commitments are included as
part of the bank’s investment.

(3) Savings bank life insurance.
Unless it is otherwise found to pose a
significant risk to the insurance fund of
which the bank is a member, an insured
state bank located in Massachusetts,
New York, or Connecticut is not
prohibited from owning stockina  *
savings bank life insurance company
provided that the savings bank life
insurance company discloses to
purchasers of life insurance policies,
annuities, and other insurance products
that the policies offered to the public are

. not insured by the FDIC, are not

obligations of, and are not guaranteed
by, any insured state bank. The
following or similar statement will
satisfy this requirement: “This [policy,
annuity, insurance product] is not a
federally insured deposit and is not an

" obligation of, nor is it gnaranteed by,

any federally insured bank.” The
disclosure must be made prior to the
time of purchase, must be prominent,
and must be in a separate document
clearly labeled “consumer disclosure™ if
the disclosure does not appear on the
face of the policy, annuity or other
insurance product. If state law or
regulation provides for substantially
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similar disclosure requirements, from acquiring up to 10 percent of the years from December 9, 1992, and it is
compliance with the state imposed voting stock of a company that solely determined that retention of the
disclosure requirements will satisfy the  provides or reinsures directors’, department and/or subsidiary until the
requirements of this paragraph (b)(3). trustees’, and officers’ liability insurance bank meets the definition of well-

(4) Common or preferred stock; shares coverage or bankers’ blanket bond capitalized will not pose a significant
of investment companies. (i) To the group insurance coverage for insured risk to the insurance fund. The -
extent permitted by the FDIC, and depository institutions. application may be in letter form and

subject to the requirements of paragraph (6) Shares of depository institutions. should contain the bank’s plan for
(d) of this section, an insured state bank  An insured state bank is not prohibited  meeting the well-capitalized definition

that is located in a state which as of from acquiring or retaining the voting before three years from December 8,
September 30, 1991 authorized shares of a depository institution if the 1992, taking into consideration the
investment in: institution engages only in activities gradual deduction of the bank’s
~ (A) (1) Common or preferred stock permissible for national banks; the investment over that period.

‘listed on a national securities exchange institution is subject to examination and - (iii) An insured state bank is not
(listed stock); or regulation by a state bank supervisor; 20 prohibited from retaining after

(2) Shares of an investment company  or more depository institutions own December 19, 1992 its equity investment
registered under the Investment voting shares of the institution but no in a majority owned title insurance
Company Act of 1940 (15 U.S.C. 80a-1, et one institution owns more than 15 underwriting subsidiary provided that
seq.) (registered shares); and percent of the shares; and the ‘the bank was required before June 1,

(B) Which during any time in the institution’s voting shares (other than 1991 to provide title insurance as a -
period beginning on September 30,1990  directors’ qualifying shares or shares condition of the bank’s initial chartering
and ending on November 26, 1991 made  held under or acquired through a plan under state law and none of the )
or maintained an investment in such established for the benefit of the officers ransactions described in paragraph
listed stock or registered shares, may and employees) are owned only by (b)(4)(ii) of this section (other than a
retain whatever listed stock or depository institutions. charter conversion) has occurred since
registered shares that were lawfully (7) Interests in insurance subsidiaries. June 1, 1991
acquired or held prior to December 19, {i) A well-capitalized insured state bank (© l')ivest.iture of prohibited equity
1991, and continue to acquire listed is not prohibited from retaining after investments—{1) Rc,f uirement to divest
stock and/or registered shares, December 19, 1992 its equify investment Anv equit investmeqnt acauired prior t(;

(ii) The exception provided for by in a majority owned subsidiary that was y equity 4 P

December 19, 1991 that is not of a type,
or in an amount, that is permissible for a
national bank, and which does not fall
within-one of the exceptions in

_ paragraph (b)(4)(i} of this section shall lawfully providing insurance as
cease to apply to any insured state bank principal in a state on November 21,
if the bank converts its charter, the bank 1991 of a sort that could not be so

undergoes any transaction for which provided by a national bank provided ; :
notice is required to be filed und_er that the activities of the subsidiary g?::sg{:g };s[b)u?glgl 12§ec::l%r:nrﬁ;st be
section 7(j) of the Federal Deposit continue to be limited to underwriting q yasp

possible but in no event later than
December 19, 1996. If a SAIF member
state bank holds an equity investment

Insurance .Act (12 U.S.C. 1817(j)) except  insurance of the same type provided by
a transaction that is presumed to be an the subsidiary as of November 21, 1991
acquisition of contro] under § 303.4(a) of to residents of the state, individuals

-this chapter, the bank undergoes any employed in the state, and any other that was subject to divestiture gursua.nt
transaction subject to section 3 of the person to whom the subsidiary provided to § 333.3 of this chapter, and the equity
Bank Holding Company Act (12U.S.C.  insurance as principal without investment is subject to divestiture
1842) other than a one bank holding interruption since such person resided in under this paragraph (c)(1) the equgtyl
company formation in which all or or was employed in the state. In the case investment must l?e dlvest‘ed as quickly
substantially all of the shares of the of resident companies or partnerships, 28 prudently possible but in no event
holding company will be owned by - the subsidiary’s activities must be -+ later than July 1, 1994 or any earlier date
persons who were shareholders of the limited to providing insurance to the - established by a divestiture plan that

bank, the bank is acquired by or merged company’s or partnership's employees ~ Was filed by the bank under, and
into a depository institution other than a  residing in the state and/or to providing 2PProved by the FDIC pursuant to,

depository institution described in insurance to cover the company’s or § 3333 of this chapter. =
paragraph (b)(4)(i) of this section, or partnership's property located in the (2) Requirement to file divestiture
control of the bank's parent company state. plan: Any insured state bank that. is
changes. In such event the insured state ,  (ii) A bank that does not meet the required by paragraph (c)(1) of this
bank may not make any additional ' requirements necessary tobe section to ('ilvest. an gqulty mvest.ment
investments pursuant to the exception  _considered well-capitalized for the - - must submit a divestiture plan with the

provided for by paragraph (b)(4)(i) of purposes of paragraph (b)(7}(i) of this regional director for the Division of
this section. The bank is not prohibited  section may file an application with the ~ Supervision for the region in which the

under this section from retaining its regional director for the Division of bank's principal office is located not
existing investments provided that the Supervision for the region in which the later than 60 days from December g,
FDIC does not order a divestiture under  bank's principal office is located 1992. An insured state bank that has
paragraph (d)(3) of this section, section 8 requesting permission to retain its submitted a plan pursuant to this sectio..
of the Federal Deposit Insurance Act insurance underwriting department and/ may proceed to act in accordance with
(FDI Act, 12 U.S.C. 1818) or some other -~ or subsidiary. Such application will be that plan unless and until it is informed
provision of the FDI Act or FDIC's granted solely in the FDIC's discretion ~ in writing by the FDIC that the plan is

. regulations, or some other provision of but in no event will it be granted unless  unacceptable.
law. - the FDIC determines that the bank is (3) Content of divestiture plan. The

(5) Stock of company that provides - expected to satisfy the definition of =~ divestiture plan shall:

director and officer liability insurance. ~ well-capitalized for the purposes of (i) Describe the obligor, type, amount,

An insured state bank is not prohibited  paragraph (b)(7) no later than three book and market values (estimated or
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known) of the equity investments
subject to divestiture as of the bank's
most recent consolidated report of
condition prior to the filing;

(ii) Set forth the bank's plan to comply
with paragraph (c){1) of this section;

(iii} Describe the anticipated gain or
loss (anticipated or realized) if any from
the divestiture of the investment and the
impact thereof on the bank’s capital
(including capital ratios before and after
the sale});

(iv}) Include a copy of a resolution by
the bank’s board of directors or board of
trustees authorizing the filing of the
divestiture plan; and

(v) Provide such other information as
requested by the regional director.

(4) Retention of equity investments
during divestiture period. Upon review
of the divestiture plan and such
additional information as requested by
the regional director, and at any time
during the divestiture period, the FDIC
may impose such conditions and
restrictions on the retention of the
equity investments as the FDIC deems
appropriate including requiring
divestiture in advance of December 19,
1996. '

(d) Notice and approval of intent to
invest in common or preferred stock or
shares of an investment company; ,
divestiture of excess investments—(1)
Notice and required FDIC
determination. No insured state bank

- may acquire or retain any listed stock or
registered shares pursuant to paragraph
(b}(4) of this section unless the bank
files a one-time notice with the FDIC
setting forth the bank's intention to
acquire and retain the listed stock or
registered shares and the FDIC has
determined that acquiring or retaining
listed stock or registered shares will not
pose a significant risk to the deposit
insurance fund of which the bank is a
member. The notice must be filed with
the regional director for the Division of
Supervision for the region in which the
bank’s principal office is located.

(2) Content of notice. The notice shall
contain:

{i] A statement indicating whether the -
bank made or maintained investments
in listed stock and/or registered shares
during the period between September
30, 1990 and November 286, 1991;

(ii) The aggregate dollar book value
amount of the bank’s investment in
listed stock and registered shares held
as of December 19, 1991 expressed as a
percentage of the bank’s tier one capital
as measured on December 19, 1991 (tier
one capital as reported on the bank's
December 31, 1991 consolidated repart
of condition may be used in lieu of
calcuiating tier one capital as of
December 19, 1991);

(iii) The aggregate highest doilar book
value amount of the bank’s investments
in listed stock and registered shares
between September 30, 1990 and
November 26, 1991 expressed as a
percentage of tier one capital as
reported in the consolidated report of
condition for the quarter in which the
aggregate high dollar amount of
investment occurred;

(iv} A description of the bank’s funds
‘management policies and how the
bank’s investments (planned or existing)
in listed stock and/or registered shares
relate to the objectives set out in the
bank’s funds management policies;

(v) A description of the bank’s
investment policies and a discussion of
to what extent those policies:

(A) Limit concentrations in listed .
stock and/or registered shares both by
issue and by’industry;

(B} Set an aggregate limit on
investment in listed stock and/or
registered shares; and |,

(C) Deal with the sale of listed stock
and/or registered shares in light of
market conditions;

(vi} A discussion of the parameters
used to determine the quality of the
bank's outstanding and proposed
investments in listed stock and/or
registered shares as well as future
investments; ) :

(vii) A copy of a resolution by the
board of directors or board of trustees
authorizing the filing of the notice; and

(viii) Such additional information as
deemed appropriate by the regional
director. .

(3) FDIC determination. Approval of a
notice filed under paragraph (d)(1} of
this section will not be granted unless
the FDIC determines that acquiring and
retaining the listed stock and/or
registered shares does not pose a
significant rigk to the insurance fund of
which the bank is a member. Approval
may be made subject to whatever
conditions or restrictions the FDIC
determines is necessary or appropriate.
The FDIC may require divestiture of
some or all of the investments in listed
stock or registered shares made during
the period from September 30, 1990 to
December 19, 1991, as well as any
investments in listed stock or registered
shares made subsequent to that period if
it is determined that retention of the
investments in question will have an
adverse effect on the safety and
soundness of the bank. =

(4) Maximum permissible investment.
(i) The maximum permissible investment
in listed stock and registered shares an
insured state bank may make pursuant '
to paragraph (b){4) of this section may in
no event exceed one hundred percent of.
the bank’s tier one capital as measured

in its most recent consolidated report of
condition. Book value of the investment
shall be used for the purposes of
compliance with this limit. Generally, it
will be presumed that it does not pose a
significant risk to the fund for a well-
capitalized bank to acquire and retain
listed stock and/or registered shares
pursuant to paragraph (b)(4) of this
section up to a maximum of one hundred
percent of the bank’s tier one capital,
and absent some mitigating factors, it
will also be presumed that it does not
present a significant risk to the fund for
an adequately capitalized bank to
acquire and retain such stock and/or
shares up to 8 meximum of one hundred
percent of the bank’s tier one capital. It
will also be presumed, absent some
mitigating factors, that it does present a
significant risk to the fund for a bank
that is under capitalized to acquire or
retain listed stock and/or registered .
shares in excess of the highest aggregate
level of investment made by the bank in
such listed stock and/or registered
shares during the period from September
30, 1990 to November 26, 1991 expressed
as a percentage of the bank's tier one
capital as reported by the bank in its
consolidated report of condition for the
quarter in which the high aggregate
investment occurred. “Adequately
capitalized” and “under capitalized”
shall have the same meaning as is found
in § 325.103 of this chapter.

(ii) The FDIC, in response to a notice
filed under paragraph (d)(1) of this
section, may set a percentage as the
maximum permissible investment for
any insured state bank that is lower -
than that which would otherwise be
applicable under paragraph (d)(4)(i) of
this section. .

(iii) Any acquisition of listed stotk or
registered shares by an insured state
bank made after December 19, 1991
pursuant to approval of a notice filed
under paragraph (d)(1) of this section
may not, when made, exceed the
maximum permissible investment
percentage (as set out in the FDIC's
approval of such notice) of the bank's
tier one capital as reported on the
bank’s consolidated report of.condition
for the period immediately preceding the
acquisition. :

(5) Divestiture of excess stock and/or
shares. (i} An insured state bank that
held as of December 19, 1991
investments in listed stock and/or
registered shares in an aggregate
amount in excess of 100 percent of the
bank's tier one capital as measured on
December 19, 1991 is prohibited from
retaining the excess listed stock and/or
registered shares. (Tier one capital as
reported on the bank's December 31,
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1991 consolidated report of condition
may be used in lieu of calculating tier
one capital as of December 19, 1991.)
Such bank's outstanding investment in
listed stock or registered shares must
comply by no later than December 19,
1994 with the maximum permissible
investment set for the bank by the FDIC
in connection with the notice filed
pursuant to § 362.3{d)(1)} if the bank's
maximum permissible investment is 100
percent of tier one capital. In such event,
the bank shall divest the excess
investment by not less than ¥ in each of
the three years beginning on December
19, 1991, provided however, that the
bank shall be relieved of the obligation
to divest at least % of its excess
investment each year if divesting a
lesser amount will reduce the bank's -
outstanding investment to 100 percent of
its current tier one capital. If the bank’s
maximum permissible investment set by
the FDIC is lower than 100 percent of-
tier one capital, paragraph (d)(5)(ii) of
this section shall apply.

(ii) If an insured state bank does not
receive approval in connection with a
notice filed pursuant to paragraph (d)(1)
of this section to retain its outstanding
investment in listed stock and/or
registered shares, the bank must, as
quickly as prudently possible but in no
event later than December 19, 1966,
divest the listed stock and/or registered
shares for which approval to retain was
denied. The bank must file a divestiture
plan with the regional director for the
Division of Supervision for the region in
which the bank's principal office is
located no later than 60 days after the
bank receives notice that approval to
retain the investment(s) was denied. The
‘divestiture plan shall contain the
information specified in paragraph (c)(3)

of this section.
~

. §362.4 Notification of exempt insurance
activities.

Any insured state bank that was
lawfully underwriting insurance in a
state on November 21, 1991, and any
insured state bank that has a subsidiary
that was lawfully underwriting
insurance in a state on November 21,
1991, shall submit a notice to the
regional director for the Division of
Supervision for the region in which the
bank's principal office is located not
later than 60 days from December 9,
1992, if those insurance underwriting
activities would not be permissible for a
national bank or a subsidiary of a
national bank. The notice requirement
does not apply in the case of an insured
state bank described in § 362.3(b)(7)(ii).

~ The notice shall contain the following

mformatlon

(a) The name of the bank and/or
subsidiary: '

{b) The state or states in which the
bank and/or its subsidiary was
underwriting insurance on November 21,
1991:

(c) A recitation of the authority for the
bank or. subsidiary to conduct insurance
underwriting activities;

(d) A list of the types of insurance that
the bank and/or subsidiary provided to
the public as of November 21, 1991 in
the state(s) identified in paragraph (b) of
this section. For purposes of this list,
various lines of insurance are
considered to be distinct types of
insurance.

§362.5 Delegation of authority.

The authority to review and act upon
divestiture plans submitted pyrsuant to
§ 362.3(c)(2), the authority to approve or
deny notices filed pursuant to § 362.3(d),
and the authority to approve or deny
applications pursuant to § 362.3(b)(7)(it)
is delegated to the Director, Division of
Supervision, and where confirmed in
writing by the Director, to an associate
director, Division of Supervision or the
appropriate regional director or deputy
regional director.

By Order of the Board of Directors.

Dated at"'Washington, DC this 27th day of
October, 1992.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.

{FR Doc. 92-26696 Filed 11-6-92; 8:45 am)|

BILLING CODE 6714-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12'CFR Part 703

Investment and Deposit Activities
AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule; confirmation of
effective date. -

SUMMARY: This final rule will confirm
the effective date of § 703.5(e) of the
NCUA Rules and Regulations. It is
necessary because the effective date of
that section was delayed until the
effective date of part 704 of the NCUA
Rules and Regulations was known. It ig
intended to make the effective date of
§ 703.5(e) coincident with the effective
date of part 704.

EFFECTIVE DATE: The effective date of
§ 703.5{e) is December 1, 1992.

" FOR FURTHER INFORMATION CONTACT:
. Lisa Henderson, Staff Attorney, 202~

682-9630, or Charles Felker, Investment

Officer, 202-682-0640.

SUPPLEMENTARY INFORMATION: On
October 17, 1991, the NCUA Board
issued a final rule amending part 703 of
the NCUA Rules and Regulations (56 FR
56000, Oct. 31, 1991). The rule became
effective on December 2, 1991, except for
§ 703.5{e), which was to become
effective on March 1, 1992. The effective
date of § 703.5{e) was delayed because
that section references part 704 of the
Rules and Regulations, which was in the
process of being amended. The NCUA
Board had anticipated that new part 704
would be in effect by March 1, 1992, but
subsequently determined that it would
be several months before that part was
issued as a final rule and took effect. On
February 19, 1992, the NCUA Board
issued a final rule delaying the effective
date of § 703.5{e) and making it effective
upon the effective date of part 704 (57
FR 6553, Feb. 268, 1992). The rule noted
that the effective date would be
published in the Federal Register.

On May 7, 1992, the NCUA Board
issued a final rule amending part 704 (57
FR 22626, May 28, 1992). The effective
date of the rule is December 1, 1992.
Therefore, the effective date of § 703.5(e)
is December 1, 1992.

By the National Credit Union
Administration Board on October 29, 1992.
Becky Baker,

Secretary of the Board.
[FR Doc. 92-27014 Filed 11-6-92; 8:45 am|
BILLING CODE 7535-01-M

THRIFT DEIE’OSITOR PROTECTION
OVERSIGHT BOARD

12 CFR Part 1502

Availability of information Under the
Freedom of Information Act

AGENCY: Thrift Depositor Protection
Oversight Board.

ACTION: Final rule.

SUMMARY: This final rule prescribes
procedures to implement the Freedom of
Information Act. The Thrift Depositor
Protection Oversight Board, which is an
agency for the purposes of the Freedom
of Information Act, is required to make
available certain records pursuant to
published rules and to promuilgate
regulations specifying a schedule of fees
applicable to the processing of requests
for its records. The final rules sets forth
the kinds of information made available
to the public and procedures for
inspecting or obtaining documents and
records of the Board.
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EFFECTIVE DATE: November 9, 1892,

FOR FURTHER INFORMATION CONTACT:
Lawrence Hayes telephone (202) 786-
9681.

SUPPLEMENTARY INFORMATION:
Background

The Thrift Depositor Protection
Oversight Board (Board) is a corporate
instrumentality of the United States,
established as the “Oversight Board” by
section 21A(a)(1) of the Federal Home
Loan Bank Act, 12 U.S.C. 1441a(a)(1}), as
added by the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 (FIRREA). The Oversight Board

was redesignated as the Thrift Depositor

Protection Oversight Board by the
Resolution Trust Corporation
Refinancing, Restructuring, and
Improvement Act of 1991sPublic Law
No. 102-233, section 302(a}, 105 Stat.
1761, 1767. The Board's principal duty is
to oversee the Resolution Trust
Corporation (RTC), also established
under FIRREA, whose principal duty is
to manage and resolve cases involving
failing and failed thrift institutions. .
Pursuant to 12 U.S.C. 1441a(a}){2), the
Board is an agency of the United States
for the purposes of the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
which requires agencies to publish
certain materials, make certain
materials available for public ingpection
and copying and other records available
to any person in accordance with
published rules, and promulgate
regulations under FOIA, pursuant to
notice and receipt of public comment,
specifying the schedule of fees
applicable to the processing of requests.-

Final Rule

On June 16, 1992, the Board published
a proposed rule to implement FOIA. The
comment period ended on August 17,
1992. No comments were received.

The Board’s final rule, which is
substantially unchanged from the
proposed rule, establishes regulations
and procedures for the implementation
of FOIA by the Board. The RTC is a
mixed-ownership Government
corporation that, like the Board,.is an
agency of the United States of the
~ purposes of FOIA when it is acting as a
corporation. The final rule does not
apply to the RTC, and its procedures are
not applicable to the publication of RTC
documents or the availability of RTC
records under FOIA.

Consistent with the requirements of
FOIA, the final rule divides Board
records into three major categories and
provides methods under which each
category of information, to the extent
not exempt from disclosure, will be

published or made available by the
Board. The categories are: (1)
Information to be published in the
Federal Register; (2) information to be .
made available for public inspection
and copying; and (3) information to be
made available promptly to any person
upon appropriate request. The rule sets
forth detailed procedures for the
processing of requests, including
procedures for appealing denials. Under
the rule, requests for records created by
or obtained from the RTC or another
agency may be referred to the RTC or
such other agency.

The final rule includes a schedule of
fees for the processing of requests and
procedures for determining when such
fees should be waived or reduced. The
schedule of fees conforms to the
guidelines promulgated by the Director
of the Office of Management and

Budget, 52 FR 10012, March 27, 1987; and -

the procedures concerning the waiver or
reduction of fees follow the guidance of

‘the memorandum of the Department of

Justice issued on April 2, 1987. In this
connection it should be noted that
§ 1502.10(d}(1)(ii), which sets forth the
requirement of 5 U.S.C.
552(a)(4){A)(iv)(1I) that no agency shall
charge fees for certain requests for the
firgt two hours of search time or for the
first one hundred pages of duplication,
also incorporates the Office of

‘Management-and Budget’s guidelines on
- this matter by referring to the “cost:

equivalent” of such search time and
duplication. The Office of Management
and Budget guidelines provide (52 FR
10019):

For purposes of these restrictions on
assessment of fees, the word "pages” refers
to paper copies of a standard agency size
which will normally be “8% X 11" or “11 X
14.” Thus, requesters would not be entitled to
100 microfiche or computer disks, for
example. A microfiche containing the
equivalent of 100 pages or 100 pages of
computer printout, however, might meet the
terms of the restriction.

Similarly, the term “search time” in this
context has as its basis, manual search. To
apply this term to searches made by
computer, agencies should determine the -
hourly cost of operating the central
processing unit and the operator's hourly
salary plus 16 percent. When the cost of the
search (including the operator time and the
cost of operating the computer to process a
request) equals the equivalent dollar amount
of two hours of the salary of the person
performmg the search, i.e., the operator,
agencies should begin asaessmg charges for

. the computer search.

The final rule describes or refers to
exemptions listed in FOIA pursuant to

 which agency records may be withheld

from the public. In this connection, the
regulatory statement of the fifth

‘exemption, 5 U.S.C. 552(b)(5), which

among other things, incorporates what
has come to be known as the
“deliberative process privilege,"

"specifically includes records of the

deliberations of the Board, except for
the records of the Board's open
meetings, which are held at least six
times each year.

The Conference Report accompanying
FIRREA discussed briefly the status of
the Board and the RTC as agencies for
the purposes of FOIA and stated that
neither the Board nor the RTC acts as a
supervisor or regulator of insured -
depository institutions. H.R. Rep. No.
101-222, 101st Cong., 1st Sess. 410 (1989).
Although the Board does not regulate or
supervise depository institutions, it is
the Board's intention to utilize 5 U.S.C.
552(b)(8), which specifically exempts
examination reports prepared by, on
behalf of, or for the use of an agency
responsible for the regulation or
supervision of financial institutions, to
withhold in appropriate ¢ircumstances
examination report and similar -
information forwarded to the Board by a
financial institution regulatory agency.
When forwarded, such information has
been provided to the Board to enable it
to carry out its statutory functions; and
it is the position of the Board that the
use of the eighth exemption in
appropriate circumstances is consistent
with its governing statute and.the
statements in the Conference Report.

Order Concerning Availability of
Indexes

The final rule provides that the Board
shall maintain and make available
current indexes providing identifying
information for the public as to any
matter required by 5 U.S.C. 552(a}(2) to
be made available or published. For the
Board, such matters are not significant
in volume, and the Board believes that
requests for such matters, identifying
information about such matters by
category, and indexes identifying such
matters may be handled most-
expeditiously and efficiently under
ordinary request procedures. Elsewhere
in this issue of the Federal Register the
Board is publishing its order determining

" that publication of ¢urrent indexes is

unnecessary and impracticable. The
Board will provide copies of any such
index on request at a cost not to exceed
the direct cost of duplication..

- Effective Date

The Board finds good cause to make
this final rule effective upon publication
in that requests and ‘appeals under FOIA
may thereby be processed without.delay
in accordance with agency regulations.
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Executive Order 12291

The final rule is not a major rule under -

Executive Order No. 12291.
Regulatery Flexibility Act

The Thrift Depositor Protection
Oversight Board certifies that the rule
" will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The total economic impact of
the rule is minimal.

Paperwork Reduction Act

The collections of information in the
final rule have been reviewed and
approved by the Office of Management
and Budget in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)) and assigned control
number 3203-0002.

The collections of information in the
rule are in §§ 1502.8, 1502.8, and 1502.10.
This information is required by the
Board to identify the requesters and the
records sought, enable submitters of
business information to apply for
confidential treatment, and assure
appropriate assessment and payment of
fees. This information will be used to
process requests and records. The likely
respondents are persons or entities
seeking information from records of the
Board. It is not likely that persons or
entities will submit confidential
business information to the Board.

The total annual reporting and
recordkeeping burden that will result
from these collections is estimated not
to exceed fifteen hours. The estimated
average burden hours per response is
not more than one-half hour for
requesters of records under §§ 1502.8
and 1502.10. The annual number of
likely respondents is estimated not to
exceed twenty-six, and the proposed
frequency of response is on obccasion.

List of Subjects in 12 CFR Part 1502

Confidential business information,
Freedom of information.

For the reasons set forth in the
preamble, chapter XV of title 12 of the
Code of Federal Regulations is amended
by adding new part 1502 to subchapter
A to read as follows:

PART 1502—AVAILABILITY OF
INFORMATION UNDER THE FREEDOM
OF INFORMATION ACT

Sec.

1502.1
1502.2
1502.3
1502.4
1502.5
1502.6

Authority, purpose, and scope.
Definitions.

Published information.

Public inspection and copying.
Specific requests for records.
Request procedures.

Sec.
1502.7 Responses to requests.
1502.8 Business information.
1502.9 Appeals.
1502.10 Fees.
1502.11 Exemptions.
1502.12 Preservation of records
Authority: 5 U.S.C. 552; 12 U.S.C. 1441a(a)
(2) and (13).

§ 1502.1 Authority, purpose, and scope.

(a) Authority. This part is issued by
the Thrift Depositor Protection
Oversight Board (Board) pursuant to 5
U.S.C. 552 and 12 U.S.C. 1441a(a) (2) and
(13).

(b) Purpose. This part sets forth the
kinds of information made available to
the public and the rules and procedures

. for obtaining documents and records of

the Board.

(c) Scope. This part applies to the
information and records of the Board, an
instrumentality of the United States
separate and distinct from the
Resolution Trust Corporation (RTC); and
this part does not govern or set forth
procedures for the implementation of the
Freedom of Information Act by the RTC.
This part explains:

(1) The kinds of information which the
Board is required to publish in the
Federal Register;

{2} The kinds of records made
available to the public on request;

(3) The kinds of information made
exempt from disclosure;

(4) The procedures for obtaining
records and for processing requests;

{5) The schedule of fees for processing
requests; and

(6) The procedures for appealing.
denials of requests for information.

§ 1502.2 ' Definitions.

As used in this part, the following
terms shall have the following meanings:

(a) Agency has the meaning given in 5
U.S.C. 551(1) and 5 U.S.C. 552(e).

(b) Appeal means the administrative
appeal by a requester of an adverse
initial determination on a request for
records, as described in 5 U.S.C.
552(a){6)(A)(ii).

(c) Business information means trade
secrets and commercial or financial
information provided to the Board that
arguably is exempt from disclosure
under Exemption 4 of the Freedom of
Information Act, 5 U.S.C. 552(b)(4).

{(d) Denial means a denial, based upon
an exemption of the Freedom of
Information Act, of a request for
records, or a denial of a fee waiver
request,

(e) Director means the Board's Vice
President for Public Affairs or, in case of
the absence or a vacancy in the office of
the Vice President, the head or acting

head of the Board's Office of Public
Affairs. )

(f) President means the President of
the Board.

(g) Request, except for the purposes of
§ 1502.10, means any request for Board
records made pursuant to 5 U.S.C.
552(a)(3).

(h) Requester, except for the purposes
of § 1502.10, means any person who
makes a request to the Board pursuant
to 5 U.S.C. 552(a)(3).

(i) Submitter means any person or
entity that provides business
information to the Board.

§ 1502.3 Published information.

{a) Subject to the exemptions
described or referred to in § 1502.11 and
to paragraph (b) of this section, pursuant
to 5 U.S.C. 552(a)(1) the Board shall
separately state and currently publish in
the Federal Register for the guidance of
the public:

(1) Descriptions of its organization
and the established places at which, the
employees from whom, and the methods
whereby, the public may obtain
information, make submittals or
requests, or obtain decisions;

(2) Statements of the general course
and method by which its functions are
channeled and determined, including the
nature and requirements of all formal
and informal procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
such forms may be obtained, and
instructions as to the scope and contents
of all papers, reports, or examinations;

(4) Substantive rules of general
applicability adopted as authorized by
law, and statements of general policy or
interpretations of general applicability
formulated and adopted by the Board;
and .

(5) Each amendment, revision, or
repeal of the foregoing.

(b) Except to the extent that a person
has actual and timely notice of the terms
thereof, such person is not required in
any matter to resort to, or be adversely
affected by, a matter required to be
published pursuant to paragraph (a) of
this section and not so published. For
the purposes of this section, matter
reasonably available to the class of
persons affected thereby is deemed
published in the Federal Register when
it is incorporated by reference therein
with the approval of the Director of the
Federal Register.

§ 1502.4 Public inspection and copying.

{a) Subject to the exemptions
described or referred to in § 1502.11 and
to paragraphs {b), (d), and (e} of this
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section, the Board shall make available
for public inspection or copying:

(1) Final opinions of the Board,
including concurring and dissenting
opinions, as well as orders of the Board,
made in the adjudication of cases;

(2) Those statements of policy and
_ interpretations which have been -

adopted by the Board and are not
published in the Federal Register; and

(3) Administrative staff manuals and
instructions of the Board to staff that
affect a member of the public.

(b} To the extent required to prevent a

. clearly unwarranted invasion of
personal privacy, the Board may delete
identifying details when it makes
available or publishes an opinion,
statement of policy, interpretation, or
staff manual or instruction. In each case,
however, the justification for the
deletion shall be explained in writing.
The Director is authorized to act for the
Board in implementing this paragraph.

(c) The Board shall also maintain and
make available for public inspection and
‘copying current indexes providing
identifying information for the public as
to any matter issued, adopted, or
promulgated and required by this
section to be made available or

-published. The Board shall provide
copies of such an index on request at a
cost not to exceed the direct cost of
duplication. :

(d} A final order, opinion, statement of
policy, interpretation, or staff manual or
instruction described in paragraph (a) of
this section that affects a member of the
public may be relied on, used, or cited
as precedent by the Board against a
party other than an agency only if such
document has been indexed and made
available pursuant to this section or the
party has actual and timely notice of the
terms of the document.

{e) Applications to inspect or copy
records of the Board that are made
available in accordance with
paragraphs (a) and (c) of this section
shall be made to the Board's Office of
Public Affairs, 1777 F Street, NW.,
Washington, DC 20232.

§ 1502.5 Specific req(:ests for records.

{a) Except with respect to the records
made available pursuant to § 1502.3 and
§ 1502.4, and subject to the application
of the exemptions in § 1502.11, the

- Board, upon any request for records that
reasonably describes such records and
complies with this part, shall make such
records promptly available to any
person.

(b) Records exempt from disclosure to

. the public pursuant to 5 U.S.C. 552(b), as
described in § 1502.11, may be released
if the President or the Board’s General

Counsel determines that disclosure is in

the public interest, provided that such
disclosure is not prohibited by statute, .
regulation, or order.

§ 1502.6 Request procedures.

(a) Written requests. Except as
provided in paragraph (d) of this section,
each request for Board records shall be
made in writing, signed by or on behalf
of the person making the request, and
state that the request is made pursuant
to the Freedom of Information Act, 5 -
U.S.C. 552, or this part. Requests shall be

submitted to the Board's Office of Public *

Affairs, 1777 F Street, NW., Washington,
DC 20232. The Director is authorized to
act for the Board under this section.

{b) Description of records and form of
request. (1) Each request for records
must describe the records sought in
reasonably sufficient detail to enable a
Board employee who is familiar with the
subject matter to locate the records with
a reasonable amount of effort. A request
for a specific category of records shall
be regarded as fulfilling this requirement
if it enables responsive records to be
identified by a technique or process that
is not unreasonably burdensome or
disruptive of the Board’s operations.
Whenever possible, a request should
include specific information about each
record sought, such as the date, title,
name, author, recipients, and subject
matter of the record. If a request does
not reasonably describe the records
sought, the requester shall be advised
what additional information is needed
or why the request is insufficient. The
requester shall also be given an
opportunity to confer with Board staff
with the objective of reformulating the
request in a manner that will meet the
requirements of this section.

{(2) Both the envelope and the written
request should be clearly marked
“Freedom of Information Act Request."”
Each request shall include:

(i) The name and address of the
person filing the request, and the
telephone number, if any, at which the
requester can be reached during normal
business hours; . .

(ii) The title of any case in litigation to
which the request relates, the court, and
the nature of the case;

(iii) Whether the requested
information is intended for commercial
use, and whether the requester is an
educational institution, noncommercial
scientific institution, or news media
representative, employing the
definitions in § 1502.10(a);

(iv) A statement indicating the
requester's wish to have a copy of a
record; or a statement that the requester
wishes to inspect a record before
copying; and

(v) A statement agreeing to pay
applicable fees or a fee waiver request
that complies with § 1502.10.

(c) Returned requests. The Board need

. not accept or process a request that is

not a request for identifiable records,
does not comply with the requirements
of paragraphs (a) and (b) of this section,
or can be complied with only by
designing an information retrieval
system. The Board may return such a

- request, specifying the defects, and the

requester may submit a corrected
request, which shall be treated as a new
request. If a request would require the
generation of new documents or files or
the creation or editing of a database, it
will be returned as a request for which
there are no responsive Board records.

(d) Oral requests. The Board may
honor an oral request for Board records,
but if the requester is dissatisfied with
the Board’s response and wishes to
obtain further consideration, the
requester must submit a written request,
which shall be treated as an initial
request.

(e} Advance payment of fees.
Whenever the Board requires payment
of any fee pursuant to § 1502.10(h) (1) or
{2), the requester shall promptly remit,
the required payment to the Board as a
condition to further processing of the
request.

(f) Date of receipt. A request shall be
considered as received for the purposes
of this part when:

(1) A request that satisfies the
requirements of paragraphs (a) and (b}
of this section is received by the Office
of Public Affairs; and

(2} If payment has been required

" under paragraph (e) of this section,

payment is received from the réquester.

§1502.7 Responses to requests.

(a) Authority to grant or deny
requests. The Director is authorized to
grant or deny any request for a Board
record and to act for the Board under
this section. .

(b) Determination. Pursuant to 5
U.S.C. 552(a)(8)(A)(i), the Director’s
determination whether or not to comply
with a request shall be made within ten
days (excluding Saturdays, Sundays,
and legal public holidays) after the date
of receipt of the request unless such time
limit is extended pursuant to 5 U.S.C.
552(a)(8)(B) or agreement with the
requester.

(c) Notice of determination. The
Director shall immediately notify the
requester in writing of the determination
whether or not the Board will comply
with a request. If a request is granted in
whole or in part, the notice shall
describe the manner in which a record

P



53242  Federal Register / Vol. 57, No. 217 / Monday, November 9, 1992 / Rules and Regulations

will be disclosed, whether by providing
a copy of the record to the requester or
by making a copy of the record
available to the requester for inspection
at a reasonable time and place, and any
fees to be charged in accordance with

" § 1502.10. If a request is denied in whole
or in part, the notice shall include a brief
statement of the reason or reasons for
the denial, including the exemption or
exemptions relied upon, and inform the
requester of the requester’s right to
appeal to the Board pursuant to § 1502.9.

(d) Referrals. To the extent that a
request is for records that were created
by or obtained from the RTC or another
agency, the Board may refer the request
to the RTC or such other agency for
determination and a direct response to
the requester. The Board shall promptly
give written notice of such referral to the
requester.

{e) Classified information. Whenever
a request is made for a record
containing information that has been-
classified or that may be eligible for
classification by another agency under
the provisions of an Executive Order
concerning the classification of records,
the Board shall refer the responsibility
for responding to the request to the
agency that classified the information or
should consider classifying the
information.

. (9) Unlocated or destroyed records. i
a requested record cannot be located
from the information supplied, or is
known or believed to have been
destroyed or otherwise disposed of, the
Director shall notify the requester in
writing.

§ 1502.8 Business information.

(a) General Business information
provided to the Board by a submitter
shall not be disclosed pursuant to a
Freedom of Information Act request
except in accordance with this section.
The President, the Director, or such
other officer as the Board may -
designate, with the advice of the
General Counsel to the Board, may act
for the Board under this section.

(b} Submission and request for
confidential treatment. (1) Any
submitter of information to the Board
who desires that it be afforded
confidential treatment pursuant to 5
U.8.C. 552(b)(4) shall file an application
for confidential treatment with the
Board at the time the information is
submitted or within a reasonable time

- -thereafter.

{2) Each application for confidential
treatment shall state in reasonable
detail the facts and arguments
supporting the application and its legal
justification. Conclusory statements that
particular information would be useful

to competitors or would impair sales, or
similar statements, generally will not be
considered sufficient to justify
confidential treatment,

(3) The submitter should clearly
designate as “Confidential” all material
for which confidential treatment is
desired and separate it from other
information in the submission.

{4) Applications for confidential
treatment of any documents shall be
considered in connection with a request
for access to the documents. At their
discretion, the Board, the President, or
the Director may approve or disapprove
an application for confidential treatment
prior to a request for access to the
documents.

(c) Notice to submitters. Except as
provided in paragraph (h) of this section” -
and to the extent permitted by law, the
Board shall give prompt written notice
to a submitter of a request or appeal
encompassing business information
provided to the Board by the submitter

(1) The submitter has designated the
information as confidential pyrsuant to
paragraph (b) of this section within ten
years prior to the date of the request; or

(2) The Board has reason to believe
that disclosure of the information may
reasonably be expected to cause
substantial competitive harm to the
submitter. .

(d) Opportunity to object. Through the
notice described in paragraph (c) of this
section, the Board shall afford the

- submitter or its designee a reasonable

period of time within which to object to
disclosure and state grounds for such
objection. Such statement shall specify
all grounds for withholding any of the
information under any exemption of the
Freedom of Information Act and, in the

- case of Exemption 4, 5 U.S.C. 552(b)(4),

shall demonstrate why the information
is contended to be a trade secret or
commercial or financial information that
is privileged or confidential. Whenever
possible, the statement should be
supported by a certification by the
submitter or an authorized
representative of the submitter that the
information has been treated as
confidential by the submitter and has
not been disclosed to the public.
Information provided by a submitter
pursuant to this paragraph may itself be
subject to disclosure under the Freedom
of Information Act.

(e) Notice to requester. At the same
time that the Board notifies the
submitter, the Board shall also notify the
requester that the request is subject to

- the provisions of this section and that

the submitter is being notified of the
request.

(f) Notice of intent to disclose. (1) The
Board shall consider carefully a
submitter's objections and grounds for
nondisclosure prior to deciding whether
to disclose business information. If the
Board decides to disclose business
information over the objection of a
submitter, the Board shall forward to the
submitter a written notice, which shall
include: : :

{i) A statement of the reasons for
which the submitter's disclosure
objections were not sustained;

(ii} A description of the business
information to be disclosed; and

{iii) A specified disclosure date.

(2) Such notice of intent to disclose
shall, to the extent permitted by law, be
forwarded to the submitter a reasonable
number of days prior to the specified
disclosure date, and a copy of the notice
shall be forwarded to the requester at
the same time.

{g) Notice of lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of business information, the
Board shall promptly notify the
submitter. . ‘

(h) Exceptions to notice requirements.
The notice requirements of paragraph (c)
of this section shall not apply il

(1) The Board determines that the
information shall not be disclosed:;

(2) The information has been
published or officially made available to
the public;

(3) Disclosure of the information is
required by law {other than 5 U.S.C.
552); or

{4) The designation made by the
submitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such case, the
Board shall provide the submitter with
written notice of any final
administrative decision to disclose
information within a reasonable number
of days prior to a specified disclosure
date.

§ 1502.9 Appeals.

(a) Appeal to the Board. When a
request or a fee waiver request has been
denied in whole or in part, the Board
fails to respond to a request within the
time limits set forth in the Freedom of
Information Act, or the Board responds
that records have not been found and
the requester deems such response to be
an adverse action, the requester may
appeal such action to the Board within
thirty days of receipt of the notice of
denial or response. An appeal to the -
Board shall be made in writing and shall
be addressed to the President, Oversight
Board, 1777 F Street, NW., Washington,
DC 20232. Both the envelope and the
letter of appesl itself should be clearly
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marked “Freedom of Information Act
Appeal.”

(b) Untimely appeals. The Board may
consider an untimely appeal if:

(1) It is accompanied by a written
request for leave to file an untimely
appeal; and

(2) The President determines, within
the President’s discretion and for good
and substantial cause shown, that the
appeal should be considered.

(c} Action on appeals. The President
or such other officer as the Board may
designate, with the advice of the
General Counsel, shall act on behalf of
the Board on appeals under this section,
but no officer whao has denied a request
or application for a waiver or reduction
in fees shall act on the appeal from that
denial. The Board shall make &
determination with respect to an appeal
within twenty days (excepting
Saturdays, Sundays, and legal public .
holidays) after the receipt of such
appeal unless such time limit is
extended pursuant to 5 U.S.C.
552(a)(6)(B] or agreement with the
requester.

(d) Farm of action on appeal. The
disposition of an appeal shall be in
writing and shall constitute final Board
action on the request and appeaL A
decision affirming in whole or in part
the denial of a request shall include a
brief statement of the reason or reasons
for the affirmance and a statement that
judicial review of the denial is available
in the United States District Court for
the judicial district in which the
requester resides or has his principal
place of business, the judicial district in
which the requested records are located,
or in the District of Columbia. If the
denial of a request is reversed on
appeal, the requester shall be so
notified, and the request shall be
processed promptly in accordance with
the decision ori appeal.

§ 1502.10 Fees.

{a} Definitions. For the purposes of
this section:

(1) Commercial use in the context of a
request refers to a request from or on
behalf of one who seeks information for
a use or purpose that furthers the
commercial, trade, or profit interests of
the requester or a person on whose
behalf the request is made, which can
include furthering those interests
through litigation. In determining
whether a requester properly belongs in
this category, the Board must determine
the use to which a requester will put the
documents requested. If the Board has
reasonable cause to doubt the stated
use, or if that use is not clear fron: the
request itself, the Board will seek

additional clarification befare assigning
the request to a specific category.

(2) Direct costs means those
expenditures which the Board actually
incurs in searching for and duplicating
(and in the case of commercial
requesters, reviewing) documents to
respond to a request. Direct costs
include, for example, the salary of an
employee performing work to respond to
a request (the basic rate of pay for the
employee plus a factor of 16 percent of
that rate to cover benefits) and the cost
of operating duplicating machinery.
Overhead expenses, such as the costs of
space and heating or lighting the facility
in which the records are stored, are not
included in direct costs.

(3) Duplication refers to the process of
making a copy of a document necessary
to respond to a request. Such copies
may take the form of paper copy.
microform, audio-visual materials, or
machine readable documentation (e.g.,
magnetic tape or disk}, among others. A
copy shall be in a form that is
reasonably usable by a requester.

(4) Educational institution refers to a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education that operates a
program or programs of scholarly
researc

(5} Fee wmvermquest means a
request for the waiver or reduction of a
fee charged for processing a request.

(8) News means information that is
about current events or that would be of
current interest to the public.

(7) Noncommereial scientific
institution refers to an institution that is
not operated on a commercial basis and
which is operated solely for the purpese:
of conducting scientific research the
results of which are not intended to
promote any particular product or
industry.

(8) Representative of the news media
refers to any person that is actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. Examples
of news media entities include, but are
not limited to, television or radio
stations broadcasting to the public at
large, and publishers of periodicals, but
only in those instances when they can
qualify as disseminators of news, who
make their praducts available for
purchase or subscription by the general
public. Freelance journalists may be -
regarded as working for a news
organization if they can demonstrate a
solid basis for expecting publication
through the organization, even though

not actually empleyed by it. A
publication contract would be the
clearest proof, but the Board may alsa
look to the past publication record of a
requester in making this determination.

(9) Request means a-request for
records pursuant to 5 U.8.C. 552{a}(2} or
5 U.S.C. 552{a)(3).

(10} Reguester means a person who
makes a request to the Board pursuant
to 5 U.S.C. 552(a)(2) or 5 U.S.C. 552{a}(3}.

(11) Review refers to the process of
examining documents located in
response to a request that is for a
commercial use to determine whether
any portion of the document may be
withheld. It also includes processing
documents for disclosure, e.g., doing all
that is necessary to excise portions and
otherwise prepare the document for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions.

(12) Search includes all time spent
looking for material that is responsive to
a request, including page-by-page or
line-by-line identification of material
within documents. Such activity is
separate from review.

(b} General (1) The Board’s fees for
the processing of requests shall recover
the direct costs of search, duplication, or
review in accordance with the following:

(i) Fees for the proeessing of requests
shall be limited to reasonable standard
charges for document search, «
duplication, and review when records
are requested for commercial use.

(ii) Fees shall be limited to reasonable
standard charges for document
duplication when reeords. are not sought
for commercial use and the request is
made by an educational or
noncommercial scientific institution
whose purpose is scholarly or scientific
research or by a representative of the
news media.

(iii) Fees for other requesters shall be
limited to reasonable standard charges
for document search and duplication.

(iv) No fee shall be charged if the
costs of routine collection and
processing of thé fee are likely to equal
or exceed the amount of the fee.

{v) Fees shall be assessed according
to the schedule in paragraph (c) of this
section! and all fees so assessed shall be
charged to the requester except te the
extent that the charging of fees is limited
under paragraph (d) of this section or
unless a waiver or reduction of fees is
granted under paragraph (e) of this
section.

(vi) Requests from record subjects for
records about themselves, which are
filed in Board systems of records, will be
charged under the fee provisions of the
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Privacy Act of 1974 (5 U.S.C. 552a),
which permit fees only for reproduction
or duplication of records, subject to the
limitation in paragraph (d)(1) of this
section.

(2) Except as othetwise specifically
provided, the Director is authorized to
~ act for the Board under this section.

(c) Assessment of fees. In responding
to requests, the following fees shall be
assessed, unless a waiver or reduction
of fees has been granted pursuant to
paragraph (e) of this section:

(1) Search. (i) No search fee shall be -
assessed with respect to requests by
educational institutions, noncommercial
scientific institutions, and
representatives of the news media.
Search fees shall be assessed with
respect to all other requests, subject to
the limitations of paragraph (d) of this
section. The Board may assess fees for
time spent searching even if records
cannot be located or if records located
are subsequently determined to be
entirely exempt from disclosure.

(ii) The fee assessed for other than
computer searches shall be $3.25 for
each quarter hour spent by clerical
personnel in searching for and retrieving
a requested record. If a search and
retrieval requires the use of professional
or managerial personnel, the fee
assessed for other than computer
searches shall be $7.00 for each quarter
hour spent by such professional or
managerial personnel.

{iii) For computer searches that may
be undertaken through the use of
existing programming, the requester
shall be assessed the actual direct costs
of the search. This shall include the cost
of operating a processing unit for that
portion of operating time that is directly
attributable to searching for records
responsive to the request as well as the
costs of operator/programmer salary
apportionable to the search. The Board
is not required to alter or develop
programming to conduct a search.

{2) Duplication. Duplication fees shall
be assessed with respect to all
requesters, subject to the limitations of
paragraph (d) of this section. For a paper
photocopy of a record, the fee shall be
$0.10 per page. For copies produced by
computer, such as tapes or printouts, a
requester shall be charged the actual
direct costs of such copy, including
operator time. For other methods of
duplication, requesters shall be charged
the actual direct costs of duplicating a
record.

(3) Review. (i) Commercial use
requesters shall be assessed for review
at the initial administrative processing
level at the rates set forth in paragraph
(c)(1)(ii) of this section.

(ii) No charge shall be assessed for
review at the administrative appeal
level of an exemption already applied.
Records or portions of records withheld
pursuant to an exemption that is
subsequently determined not to apply
may be reviewed again, however, to
determine the applicability of
exemptions not previously considered.
The costs of such a subsequent review
are assessable at the rates set forth in
paragraph (c){1)(ii) of this section.

{4} Other services. Applications for
other services and materials that are not
required by or subject to the Freedom of
Information Act are chargeable at the
actual cost to the Board. These include,
but are not limited to:

(i) Certifying that records are true
copies; and

(ii) Sending records to the requester
by special methods such as express mail
Or messenger.

(5) Use of private contractors. The
Board, not acting by delegated authority,
may authorize contracting with private
sector contractors for the services of
locating, reproducing, and disseminating
records in response to requests if the
Board determines that such functions
may be performed more efficiently and
for less cost through private sector
contractors. In such case, a requester
shall be charged the actual costs to the
Board for the services furnished with
respect to the request, provided,
however, that in no event shall the
requester be charged more than what
the Board would have charged if it had
performed such services itself.

(d) Limitations on charging fees.
Except for requesters seeking records
for a commercial use, as defined in
paragraph (a)(1) of this section, the
Board shall provide without charge:

(1) The first 100 pages of duplication,
or its cost equivalent; and

(2) The first two hours of search, or its
cost equivalent.

{e) Waiver or reduction of fees. (1)
Records responsive to a request shall be
furnished without charge or at a charge
reduced below that established under
paragraph (c} of this section if the Board
determines, based upon information
provided by a requester in support of a
fee waiver request or otherwise made
known to the Board, that:

(i) Disclosure is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government; and

(ii) Disclosure is not primarily in the
commercial interest of the requester.

(2) In order to determine whether the
requirement set forth in paragraph
(e)(1)(i) of this section is met, the Board

N

shall consider the following four factors
in sequence:

(i) Whether the subject of the
requested records concerns the
operations or activities of the
government;

(ii) Whether the disclosure is likely to
contribute to an understanding of
government operations or activities;

(iii) Whether disclosure of the
requested information will contribute to
public understanding; and

{iv) Whether the disclosure is likely to
contribute significantly to public
understanding of government operations
or activities.

(3) In order to determine whether the
requirement set forth in paragraph
(e)(1)(ii} of this section is met, the Board
shall consider the following two factors
in sequence:

(i) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and

(ii) Whether the magnitude of an
identified commercial interest of the
requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is primarily in
the commercial interest of the requester.

{4) If only a portion of the requested
records satisfies the requirements of
paragraphs (e)(1){i) and (e)(1)(ii) of this
section, a waiver or reduction shall be
granted only as to that portion.

(5) Fee waiver requests shall be

considered on a case-by-case basis. A

fee waiver request shall address each of
the factors listed in paragraphs (e) (2)
and (3) of this section as they apply to
each request for records.

(6) Normally no charge shall be made
for providing records to Federal, state,
or foreign governments, international
governmental organizations, or local
governmental agencies or offices.

(7) In connection with any request by
an employee, former employee, or
applicant for employment for records for
use in prosecuting a grievance or
complaint of discrimination against the
Board, Tees shall be waived if the total
charges (including charges for
information provided under the Privacy
Act of 1974) are $50 or less; but the
Board, in its discretion, may waive fees
in excess of that amount. ,

(8) Appeals from denials of fee waiver
requests shall be decided in accordance
with § 1509.2(a) and the criteria set forth
in paragraph (e)(1) of this section by an
official authorized to decide appeals
from denials of requests for records.
Such appeals shall be addressed in
writing to the Board within thirty days
after receipt of a denial of a fee waiver
request; both the envelope and the letter
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of appeal itself should be cleasly marked
“Fee Waiver Request Appeal.”

(f) Notice of anticipated fees in excess
of $25.00. If the board determines or
estimates that the fees to be assessed
under this section may amount to more
than $25.00, the Board shall notify the
requester as soon as practicable of the
actual or estimated amount of the fees,
unless the requester has agreed in
advance to pay fees as high as those
anticipated. If a requester is notified
that actual or estimated fees may
exceed $25.00, the request shall be
deemed not to have been received untit
the requester has agreed to pay the
anticipated total fee. A notice to the
requester pursuant to this paragraph {f}
shall offer the opportunity to confer with
Board staff for the purpese of
reformulating the request to meet the
requester's needs at a lower cost.

(g) Aggregating requests. If the Board
reasonably believes that a requester or
group of requesters acting in concert is
attempting to divide a request into a
series of requests for the purpose of
evading the assessment of fees, the
Board may aggregate any such requests
and charge accordingly. It is considered
reasonable for the Board to presume
that multiple requests for clearly related
documents made within a thirty day
period have been made in order to
evade fees. Multiple requests for
unrelated documents will not be
aggregated.

(h) Advance payments. (1} i the
Board estimates that a total fee to be
assessed under this section is likely to
exceed $250.00, it may require the
requester to make an advance payment
of an amount up to the entire estimated
fee before beginning to process the
request, unless it receives a satisfactory
assurance of full payment from a
requester with a history of prompt
payment.

(2} i a requester has previously failed
to pay a records access fee within thirty
days of the date of billing, the Board
may require the requester to pay the full
amount owed, plus any applicable
interest, as provided for in paragraph (i}
of this section, and to make an advance
payment of the full amount of any
estimated fee before the Board begins to
process a new request or continues to
process a pending request from that
requester.

(3) For requests other than those
described in paragraphs (h)(1) and () of
this section, the Board shall not require
the requester to make an advance
payment. Payment owea for werk
already completed is not an advance
payment.

(4) If the Board requires a payment
under paragraph (h)(1} or (2} of this

section, the administrative time limits
prescribed in 5 U.S.C. 552(a}{6} for the
processing of an initial request or an
appeal, and the permissible extensions
of such limits, shall be deemed not to
begin to run until the Beoard has received
payment of the assessed fee.

(i} Form of payment. Payment of fees
shall-be made by check or money order
payable to the Treasurer of the United
States. The payment shall be forwarded’
to the Board.

(i) Other statutes specifically
providing for fees. The fee schedule in
this section does not apply with respect
to the charging of fees under a statute
specifically providing for setting the
level of fees for particular types of
records.

§ 1502.11 Exemptions.

(a) General, Pursuant to 5 U.S.C.
552(b), the disclosure requirements of 5
U.S.C. 552 and this part do not apply to
certain matters which are:

(1) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest of
national defense or foreign policy and
that are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal
personnel rules and practices o& the
Board;

(3) Specifically exempted from
disclosure by statute {other than 5
U.S.C. 552(b}}, provided that such statute
requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issve or
establishes particular criteria for
withholding or refers to particular types

" of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential:

(5) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a party other
than an agency in litigation with the
Board, including, but not limited to,
records of deliberations of the Board
other than meetings held pursuant to 12
U.S.C. 1441a(a){10};

(8) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information:
. (i) Could reasonably be expected to
interfere with enforcement proceedings; |

(ii) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iit) Could reasonably be expected to
constitute an unwarranted invasion of
personal privaey:

(iv) Could reasonably be expected te
disclose the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and
in the case of a record or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency
conducting a lawful national security
intelligence investigation, information.
furnished only by a confidential seurce;

{v) Would disclose techniques and
procedures for law enforcement
investigations or presecutions, or would
discloee guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; or

(9) Geological and geopbysical
information and data, including maps,
concerning wells.

(b} Other law enforcement records.
The Board may also withhold disclesure
of records pursuant to 5 U.S.C. 552(c}.

(c) Segregnble portions of record. Any
reasonably segregable portion of a
record shall be previded to any person
requesting such record after deletion of
the portions which are exempt.
Reasonably segregable nonexempt
portions of a record are those:

(1) Whose meaning is not distorted by
deletion;

(2) That are sufficient to be intelligible
and useful to the requester; and

(3) From which a skiliful and
knowledgeable person could not
reconstruct any exempt information.

(d) Computer information. Infermation
stored in a computer that can be
segregated only by creating an
information retrieval program is not
considered reasonably segregable.

§ 1502.12 Preservation of records.

The Board shall preserve all
correspondence relating to the requests
it receives under this part, and all
records processed pursuant to such
requests, until such time as the
destruction of such cerrespondence and
records is authorized pursuant te Title
44 of the United States Code. Under no

‘circumstances shall records be
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destroyed while they are the subject of a
pending request, appeal, or lawsuit
under the Freedom of Information Act.
Peter H. Monroe,

President.

[FR Doc. 92-26933 Filed 11-6-92; 8:45 am]
BILLING CODE 2222-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFRParts21and 29

[Docket No. 92-ASW-5; Speclal Conditions
No. 29-ASW-8]

Special Conditions: Aerospatiale
Model AS 332L2 “Super Puma”
Helicopter, 30-Second Contingency
Rating

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are -

issued for the Aerospatiale Model AS
332L2 helicopter. This helicopter will
have a novel or unique emergency .
contingency 30-second/2-minute one-
engine-inoperative (OEI) rating. These
special conditions contain the additional
safety standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the airworthiness standards of part
29 of the Federal Aviation Regulations
(FAR).

EFFECTIVE DATE: December 9, 1992

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Richter, FAA, Rotorcraft
Standards Staff, Fort Worth, Texas

76193-0112; telephone (817) 624-5125.

SUPPLEMENTARY INFORMATION:
Background

On June 6, 1989, Aerospatiale
Helicopter Division applied for an
amendment to the AS 332L1 Type
Certificate H4EU through the French
Direction Generale de I'Aviation Civile
(DGAC) for the AS 332L2 version of the
“Super Puma,” a twin-engine, 9,150 kg
(20,175-pound) transport category
helicopter. On June 12, 1991, the French
DGAC certified the Model AS 332L2 and
issued French Type Certificate No. 56. A
portion of the French certification basis
included compliance with French
special requirements for super
contingency ratings. These special
conditions are equivalent to the French
special requirements.

The Model AS 332L2 is derived
directly from the AS 332L1 with the
following major modifications:

¢ Modified main rotor gearbox with
new oil cooling system;: L

- o Incorporated new design spheriflex

_main rotor hub and modified main rotor

blades;

. Incorporated new design spheriflex
tail rotor hub and new tail rotor blades;

- o Modified intermediate and tail rotor
gear boxes;
~ * Extended fuselage contammg some
composite components and shortened
tail boom allowing increased passenger
capacity;

. Incorporated advanced technology
avionics containing dual duplex
Automatic Flight Control System (AFCS)
and Electronic Flight Instrument System
(EFIS); and

* Upgraded Makila 1A2 engines with
full authority digital electronic control
(FADEC), increased performance, and
unique 30-second/2-minute emergency
power ratings.

Type Certification Basis

Under the provisions of the Federal
Aviation Regulations (FAR) (14 CFR
21.101) and the Bilateral Airworthiness
Agreement between the United States
and France, the Societe National
Industrielle Aerospatiale must show that
the Model AS 332L2 meets the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. H4EU. The certification
bases for the Model AS 332L2 helicopter
are:

"FAR 21.29 and FAR 29 effective
February 1, 1965, including Amendments
29-1 to 29-9 plus §§ 29.305, 29.307,
29.571, 29.603, 29.605, 29.609, 29.610,
29.629, 29.951(c), 29.1183, 29.1305(a)(16)
and 29.1529 through Amendment 29.10.

The applicant has elected to comply
with FAR 29, Amendments 29-10
through 29-16, except § 29.397 at
Amendment 28-12 as concerns the rotor
brake; the Airworthiness Criteria for
Helicopter Instrument Flight dated
December 15, 1978; FAR Part 36 Noise
Standards amended by Amendments
36-1 through the latest amendment in
effect at the time of actual testing; and
Special Conditions No. 28-ASW-1,
Docket No. 90-ASW—4, dated January
23, 1991, containing provisions for the
protection of electrical/electronic
systems from high intensity radiated
fields.

If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the Model AS 332L2
helicopter because of a novel or unusual

" design feature, special conditions are

prescribed under the provisions of

8§ 21.101(b)(2) to establish a level of

safety equivalent to that established i in
the regulations.

- Special conditions, as appropriate, are
issued in accordance with § 11.49 of the

FAR after public notice, as required by
§§ 11.28 and 11.29(b), and become a part
of the type certification basis in
accordance with § 21.101(b)(2).

Novel or Unusual Design Feature

The Aerospatiale Model AS 332L2
“Super Puma” helicopter is the first
aircraft that will incorporate engines .
certificated with these unique 30-
second/2-minute one-engine-inoperative
{OEI) emergency power ratings. The
engines will comply with the
requirements of the Special Conditions
contained in Docket No. 92-ANE-29;
Notice No. SC-92-01-NE.

Discussion of Comments

Notice of Proposed Special Conditions
No. SC-92-5-SW-2 was published in the
Federal Register on August 12, 1992.

One comment was received regarding
the wording in paragraph (f) of the
proposed special conditions that states,

* *“A means must be provided to indicate

to the pilot when the engine is at the 30-
second and 2-minute OEI power levels,
when the event begins, and when the
time interval expires.” The commenter
prefers the wording, A means must be
provided to alert the pilot * * *.” The
FAA agrees. The wording “to alert the
pilot” is also more compatible with
Notice of Proposed Rulemaking No. 83—
26 and the European draft Joint
Airworthiness Requirement (JAR) 29. In

" addition, clarification is provided in

paragraph (a) that the 30-second/2-
minute OEI power ratings also replace

_ the 30-minute OEI power rating.

Therefore, the special conditions are
adopted as proposed except for the
changes to paragraphs (a) and (f).

Conclusion

These special conditions apply to the
Aerospatiale Model AS 332L2 “Super
Puma” helicopter, the only aircraft that
incorporates components capable of
operating under unique 30-second/2-
minute OEI emergency conditions.

This action affects only certain
unusual or novel design features on one
series of helicopter. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA

" for approval of these features on the AS

332L2 helicopter.

List of Subjects in 14 CFR Parts 21 and
29

Aircraft. Air transportation, Aviation
safety, Rotorcraft, Safety.

The authority citation for these
special conditions are as follows.

Authority: 49 U.S.C. 1344, 1348/(c), 1352.
1354(a), 1355, 1421 through 1431, 1502,

* 1651(b)(2); 42 U.S.C. 18571-10, 4321 .t seq.:
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E.O. 11514; 49 U.S.C. 106(g) (Rev. Pub. L. 97-
449, January 12, 1983).

The Special Conditions

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Aerospatiale AS 332L2
“Super Puma” helicopter.

Special Emergency, One-Engine-
Inoperative, (OEI) 30-Second/2-Minute
Power Ratings

The helicopter engines must be
certified and must meet the 30-second/2-
minute OEI power ratings. The Makila
1A2 engines must have been certified
using the special conditions specified in
Docket No. 92-ANE~29; Notice No. SC-

2-01-NE.

a. The 30-second/2-minute OEI power
ratings replace the 2%-minute and 30-
niinute OEI power ratings.

b. The power assurance requirements
of § 29.45(f) must be met.

c. Only the 2-minute OEI power may
be used to demonstrate compliance with
§ 29.67.

d. In addition to the 200-hour rotor
drive system and control mechanism

"test, the takeoff run must be conducted
as prescribed in § 29.923(b)(1) except
that immediately following any one 5-
minute power-on run, each power source
must simulate a failure, followed by the
application of maximum torque and
speed for use with 30-second OEI power
to the remaining affected drive system
power inputs for not less than 30
seconds, immediately followed by an
application of maximum torque and
speed for use with 2-minute OEI power
for not less than 2'minutes. One of these
runs must be conducted from a
simulated “flight idle” condition. An
affected power input includes all parts
of the rotor drive system that can be
adversely affected by the application of
higher or asymmetric torque and speed.
The components for this test must be
those used for showing compliance with
the remainder of the requirements in

§ 29.923. These tests may be conducted
on a representative bench test facility
when engine limitations either preclude
repeated use of these powers or would
result in premature engine removals
during the test. The loads, frequency,
and methods of application to the
affected rotor drive system components
must be representative of rotorcraft ¢
conditions.

e. A means must be provided to
automatically control or otherwise
prevent any engine from exceeding the
installed engine limits associated wnh
the 30-second power rating.

‘

f. A means must be provided to alert
the pilot when the engine is at the 30-
second and the 2-minute OEI power -
levels, when the event begins, and when
the time interval expires.

8. A device or system must be
provided that records each usage and
duration of 30-second and 2-minute OEI
powers. Retrieval of the recorded data
must be possible. The recorder must be
capable of being reset only by ground
maintenance personnel, and a means
must be provided to verify proper
operation of the system or device.

h. The 30-second/2-minute OEI power
can only be used for continued
operation of the remaining engine(s)
after a failure or precautionary
shutdown of an engine. It must be
shown that, following application of 30-
second or 2-minute OEI power, any
damage will be readily detectable by
inspections and other related
procedures that must be furnished in
accordance with Section A29.4,
Appendix A, Part 29, and Section A33.4,
Appendix A, Part 33.

i. The use of 30-second or 2-minute
OEI power must be limited to not mgre
than 30-seconds or 2 minutes,
respectively, for any period in which
those powers are used and must also be
limited by the maximum rotational
speed that may not be greater than the
maximum value determined by the rotor
design or the maximum value
demonstrated during the type
certification tests. Additionally, the use
of these OEI ratings is limited by the
maximum allowable gas temperature
and the maximum allowable torque.

j. Each OEI limit or approved
operating range must be marked to be
clearly differentiated from the marking
required in § 29.1549 (a) through (d). No
marking is required for the 30-second
OEI power limit.

The method of training flight
crewmembers in the correct procedures
and the use of these new OEI power
ratings and equipment should be
considered during the design and
certification process. Training flights
utilizing these ratings may be prohibitive
based upon possible engine damage and
cost, therefore, some form of simulation
should be considered for training.

Issued in'Fort Worth, Texas, on October 27,

1992.
James D. Erickson,

Manager, Rotorcraft Directorate, Aircraft
Certification Service:

{FR Doc. 82-27120 Filed 11-6-92; 8:45 a.m.]
BILLING CODE 4910-13-M '

14 CFR Part 39

[Docket No. 92-NM-37-AD; Amendment 39-
8369; AD 92-19-11)

Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Boeing Model: 727 series
airplanes, that currently requires
repetitive inspections to detect fatigue-

" related cracking of the main landing

gear (MLG) wheel well pressure floor
adjacent to body stations 880, 890, 930,
and 940, and repair, if necessary. This
amendment requires expansion of the
inspectjon area to include Body Station
950. This amendment is prompted by
several reports of fatigue-related
cracking in the wheel well pressure
floor. The actions specified by this AD
are intended to prevent loss of cabm
pressumzatxon

DATES: Effective December 14, 1992,
.The incorporation by reference of

. certain 'public_ations listed in the

regulations is approved by the Director
of the Federal Register as of December
14, 1992.

ADDRESSES: The service information
referenced in this AD may be obtained

- from Boeing Commercial Airplane

Group, P.O. Box 3707, Seattle, WA
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket 92—
NM-=37-AD, 1601 Lind Avenue, SW.,
Renton, WA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Stanton R. Wood, Aerospace Engineer,
Seattle Aircraft Certification Office,
Structures and Loads Section, ANM-
1208, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, WA 98055-4056; telephone (206)
227-2772; fax (206) 227-1181. ‘

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by superseding AD
90-17-06, Amendment 39-8691 (55 FR
33099, August 14, 1990), which is
applicable to all Boeing Model 727 series
airplanes, was published in the Federal
Register on April 8, 1992 (57 FR 11922). -
The action proposed to require
repetitive inspections to detect fatigue-
related cracking of the main-landing
gear (MLG) wheel well pressure floor
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adjacent to body stations 880, 890, 930,
- 940, and 950, and repair, if necessary.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
" consideration has been given to the
comments received. ‘

One commenter supports the
proposed rule.

The Air Transport Association (ATA)
of America, on behalf of several of its
members, requests that AD 90-17-06 be
revised, rather than superseded.
Although the proposed action increases
the scope of inspection, the added
inspection area is already described in a
revision to the Boeing service bulletin,
that was previously referenced in AD
* 90-17-06. The commenter maintains

that, in order for the AD number to have

any significance, the AD should be
revised, not superseded, whenever the
applicable service bulletin is revised.
Additionally the commenter considers
that airline administrative costs to
implement this change would be
minimized by a revision to the existing
AD in lieu of the issuance of a new AD.
The FAA does not concur: The FAA’s
current policy (reference FAA Order
8040.1B) is that, whenever a
“substantive change” is made to an
existing AD, the AD must be
superseded, rather than revised.
“Substantive changes” are those made
to any instruction or reference that
affects the substance of the AD, and
includes part numbers, service bulletin
and manual references, compliance
times, applicability, methods of
compliance, corrective action,
inspection requirements, and effective
dates. In the case of this AD rulemaking
action, the changes being made to the
existing AD are considered substantive.
This superseding AD is assigned a new
amendment number and new AD
number; the previous amendment is
deleted from the system. This procedure
- facilitates the efforts of the Principal
Maintenance Inspectors in tracking
AD's and ensuring that the affected
operators have incerporated the latest
changes into their maintenance
programs. :

Further, with regard to administrative
costs (paperwork changes) to affected
operators, Federal Aviation Regulations
(FAR) Section 121.380{a})(2}(v),
“Maintenance recording requirements,”
requires that persons holding an
operating certificate and operating
under FAR Part 121 must keep records
“indicating the current status of
applicable airworthiness directives,
including the method of compliance.”
Whether an existing AD is superseded
or revised, the new AD is assigned a
new AD number: a superseding AD is

assigned a new 6-digit AD number; a
revising AD retains the original 8-digit
AD number, but an “R1" is added to it.
In either case, the new AD is identified
by its “new"” AD number, not by the
*“o0ld"-AD number. In light of this,
affected operators updating their
maintenance records to indicate the
current AD status would have to record
a new AD number in all cases,
regardless of whether the AD is a
superseding or a revising AD. Further,
operators are always given credit for
work previously performed in
accordance with the existing AD by
means of the phrase in the compliance
section of the AD that states, “Required
. . . unless accomplished previously.”

One commenter requests that the
initial inspection compliance time be
increased from the proposed 2,500
landings to 5,000 landings, in order to
perform the initial inspection during
scheduled heavy maintenance visits,
and not disrupt passenger flights. Such
an extension of the initial compliance
time would allow inspection of the new
area at BS 950 to be accomplished
concurrently with the next routinely
scheduled inspection of the area,
thereby negating the need to schedule a
special one-time inspection of this area.
This commenter also points out that,
other than the recent in-service findings
of cracking at BS 850, service experience
related to this area provides
substantiation for an increase in the
initial compliance time, especially for
aircraft below 60,000 landings. The FAA
does not concur. The FAA has
determined that the proposed
compliance time will permit the initial
inspection to be performed during a
regularly scheduled maintenance visit,
and that any discrepancies will be
detected in a timely manner. The FAA
has determined that the compliance
requirements, as proposed, represent the
maximum time interval in which
inspections and necessary repair can be
accomplished, and an acceptable safety
level be maintained. The FAA does not
consider that the commenter has
provided any data to substantiate an
increase in this interval. The fact
remains that fatigue cracking has
occurred in the area of BS 950 and it is
similar to the cracking that has occurred
in the area currently required to be
inspected by AD 90-17-08. Cracking in
this area of the wheel well pressure
floor, if not detected, could lead to loss
of cabin pressurization.

Another commenter asks for
clarification regarding the different
inspection areas at BS 950 for Group 1
and Group II airplanes, in accordance
with Revision 4 of the Boeing service
bulletin. The FAA concurs that

~

additional clarification is necessary. The
intent of the revised service bulletin and
the intent of the AD are to ensure
inspection of pressure floor beads
outboard of BL 50 to the side-of-body at
BS 950 in both Group I and 11 airplanes.
However, neither group of airplanes
needs to be inspected inboard of BL 50
to the side-of-body at BS 850, since the
structural area does not include pressure
floor beads. Paragraph (c} of the final
rule has been revised to clarify this
point. ’

Since issuance of the proposed rule,
the FAA has reviewed and approved
Boeing Drawing 65C36247, Revision A,
dated January 15, 1992, This drawing
specifies additional repair and
modification procedures for addressing
the subject cracking. Paragraph (h) of
the final rule has been changed to add
the procedures contained in this
drawing as an additional optional
method of terminating action for the
repetitive inspections. Paragraphs (e)
and (f) of the final rule also have been
changed to add the new drawing as an
optional repair method.

Paragraph (i} of the final rule has been
revised to clarify the procedure for
requesting alternative methods of
compliance with this AD.

" After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden on
any operator nor increase the scope of
the AD.

There are approximately 1,574 Model
727 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 1,007 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 114 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $55 per work hour. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $6,313,890. This total cost figures
assumes that no operator has yet
accomplished the requirements of this
AD.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels

. of government. Therefore, in accordance

with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
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to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above.
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
- Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [AMENDED]

2. Section 39.13 is amended by
removing amendment 39-6691 (55 FR
33099, August 14, 1990), and by adding a
new airworthiness directive (AD),
amendment 39-8369, to read as follows:
92-19-11. BOEING: Amendment 39-8369.
Docket 92-NM-37-AD. Supersedes AD
90-17-06, Amendment 39-6691.

Applicability: All Model 727 series
airplanes, certificated in any category.

Compliance: Required as indicated,
unless accomplished previously.

To prevent loss of cabin '
pressurization, accomplish the
following:

{a) For airplanes having line numbers
001 through 1432, perform a detailed
visual, high frequency eddy current
(HFEC), or dye penetrant inspection for
cracks in the pressure floor, in ~
accordance with Boeing Service Bulletin
727-53-149, Revision 2, dated March 20,
1981; or Boeing Service Bulletin 727-53-
0149, Revision 3, dated November 2,
1989, or Revision 4, dated June 27, 1991.
Accomplish the inspection prior to the
compliance time specified in paragraph
(a)(1) or (a)(2) of this AD, whichever
occurs earlier: .

(1) Prior to the accumulation of 30,000
landings, or within 2,500 landings after
January 20, 1989 (the effective date of
AD 88-26-02, amendment 39-6089),
whichever occurs later; or

(2) Prior to the accumulation of 20,000
landings or within 2,500 landings after
September 17,1990 (the effective date of
AD 90-17-08, amendment 39-6691),
whichever occurs later.

{b) For airplanes defined as Group 2
in Boeing Service Bulletin 727-53-01489,
Revision 3, dated November 2, 1989, and
as Group I that have been modified in -

" accordance with Boeing Service Bulletin’

727-53~149, Revision 2, dated March 20,
1981: Prior to the accumulation of 20,000
landings since manufacture or within
the next 2,500 landings after September
17, 1990 (the effective date of AD 90-17-
06, Amendment 39-6691), whichever
occurs later, perform a detailed visual,
high frequency eddy current (HFEC]}, or
dye penetrant inspection to detect
cracks in the pressure floor, in
accordance with Boeing Service Bulletin
727-53-0149, Revision 3, dated
November 2, 1989; or Revision 4, dated
June 27, 1991,

(c) For all airplanes listed in Boeing
Service Bulletin 727-53-0149, Revision 4,
dated-June 27; 1991: Prior to the
accumulation of 20,000 landings since
manufacture, or within the next 2,500

- landings after the effective date of this

AD, whichever occurs later, perform a
detailed visual, high frequency eddy
current (HFEC), or dye penetrant
inspection to detect cracks in the
pressure floor adjacent to BS 950,
outboard of BL 50, in accordance with
Boeing Service Bulletin 727-53-0149,
Revision 4, dated June 27, 1991.

(d) Repeat the. inspection required by
paragraphs (a), (b), or (c} of this AD, as
applicable, at intervals as follows:

(1) If the previous inspection was
accomplished using a visual or dye
penetrant inspection technique, the next
inspection must be accomplished within
4,000 landings.

(2) If the previous inspection was
accomplished using an HFEC inspection
technique, the next inspection must be
accomplished within 5,000 landings.

(e) f cracks are detected as a result of
any of the ingpections required by this
AD that do not exceed the limits listed
in Table I in the Accomplishment
Instructions of Boeing Service Bulletin
727-53-0149, Revision 3, dated
November 2, 1989, or Revision 4, dated
June 27, 1991, prior to further flight,
repair in accordance with the interim
repair described in Part II of the
Accomphshment Instructions, or the
permanent repair described in Part IHl of
the Accompllshment Instructions of the
service bulletin, or repair in accordance

with Boeing Drawing 65C36247, Revision
A, dated January 15, 1892. The interim

" repair must be replaced within 600

landings after accomplishment with the -
permanent repair.

(f) If cracks are detected as a result of
any of the inspections required by this
AD that exceed the limits listed in Table
I in the Accomplishment Instructions of
Boeing Service Bulletin 727-53-0149,
Revision 3, dated November 2,1989, or
Revision 4, dated June 27, 1991, prior to
further flight, accomphsh the permanent
repair described in Part IH of the
Accompllshment instructions of the
service bulletin, or repair in accordauce
with Boeing Drawing 65C36247, Revxslon
A

(g) Blind fasteners installed in -
accordance with Part HI of Boeing
Service Bulletin 727-53-0148, Revision 3,
dated November 2, 1989, or Revision 4,
dated June 27, 1991, are to be used as an
interim repair only. The blind fasteners
have a life limit of 10,000 landings
before they must be replaced with solid
fasteners in accordance with Part III of
the service bulletin. The blind fasteners
must be inspected for loose or missing
fasteners after accumulating 3,000

‘landings since installation or 1,000

landings after the effective date of this
AD, whichever occurs later, and
thereafter at intervals not to exceed -
2,500 landings. Blind fasteners installed
prior to the effective date of this AD
must be replaced prior to the
accumulation of 10,000 landings or
within 3,000 landings after the effective
date of this AD, whichever occurs later.

(h) Terminating action for the
repetitive inspection requirements of
this AD is as follows:

(1) Incorporation of the permanent
repairs in accordance with paragraph (e)
or (f) of this AD terminates the repetitive
inspection requirements of paragraph (d)
of this AD for that area. Incorporation of

"the preventative modification described

in Part IV of the Accomplishment
Instructions of Boeing Service Bulletin
727-53-0149, Revision 3, dated :
November 2, 1989, or Revision 4, dated
June 27, 1991, terminates the repetitive
inspection requirement of paragraph (d)
of this AD for that area.

(2) Repair or modification in
accordance with Boeing Drawing
65C36247, Revision A, dated January 15,
1992, constitutes terminating action for
the repetitive inspection requirement of
paragraph (d) of this AD.

(i) An alternative method of

- compliance or adjustment of the

compliance time that provides an
acceptable level of safety may be used if
approved by the Manager, Seattle
Aircraft Certification Office (ACO).
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Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the
Manager, Seattle ACO.

Note: information concerning the existence
of approved alternative methods of
" compliance with this AD, if any, may be
obtained from the Manager, Seattle ACO.

(i) Special flight permits may be
issued in accordance with FAR 21.197
and 21.199 to operate the airplane to a
location where the requirements of this
AD can be accomplished.

(k) The inspections, repairs, and
modifications shall be done in
accordance with Boeing Service Bulletin
727-53-0149, Revision 4, dated June 27,
1991; Boeing Service Bulletin 727-53-
0149, Revision 3, dated November 2,
1989; as applicable; and Boeing Service
Bulletin 727-53-0149, Revision 2, dated
March 20, 1981, which contains the

specified effective pages:
Revision -
Page No. Ievelm Date shown on‘
page -
1-22, 25-26, 28-54 ......] 2 { Mar. 20, 1981.
23-24, 27 eeireereed 1| Sept. 19,
1980,

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
WA 98124-2207. Copies may be
inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, WA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(1) This amendment begcomes effective
on December 14, 1992.

{ssued in Renton, WA, on August 26, 1992,
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
{FR Doc. 92-27104 Filed 11-8-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 82-CE-32-AD; Amendment 39-
8404; 92-23-04]

Airworthiness Directives; Beech 58,
58P, and 587C Serles Airplanes -

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is

“

applicable to certain Beech 58, 58P, and
58TC series airplanes. This action .
requires a modification to the engine
controls support structure. The Federal
Aviation Administration (FAA) has
received several reports of cracked

_ angle attachment clips that support the

engine controls inside the pedestal on
the affected airplanes. The actions
specified by this AD are intended to
prevent loss of engine throttle control
caused by failure of the engine controls
support angle attachment clips.

DATES: Effective December 8, 1992

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
8, 1992,

. ADDRESSES: Service information that is

applicable to this AD may be obtained
from the Beech Aircraft Corporation,
P.O. Box 85, Wichita, Kansas 67201-
0085; Telephone (316) 676-7111. This
information may also be examined at -
the FAA, Central Region, Office of the
Assistant Chief Counsel, room 1558, 601
E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mr. James M. Peterson, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas
67209; Telephone (316) 946—4145;
Facsimile {316) 946-4407.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
that is applicable to certain Beech 58,
58P, and 58TC series airplanes was
published in the Federal Register on July
8, 1992 (57 FR 30173). The action-
proposed to require a modification to
the engine controls support structure in
accordance with the instructions to
Beech Kit No. 58-5016-1 S as referenced
in Beech Service Bulletin No. 2439, dated
May 1992.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA's
determination of the cost to the public.

After careful review of all available
information, the FAA has determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. The FAA has determined
that these minor corrections will not
change the meaning of the AD nor add
any additional burden upon the public
than was already proposed.

The FAA estimates that 237 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
4 workhours per airplane to accomplish
the required action, and that the average
labor rate is approximately $55 an hour.
Parts cost approximately $257 per
airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimaied o be $113,049.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the varicus levels
of government. Therefore, in accordance
with Executive-Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures {44
FR 11034, February 26, 1979); and {3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the final evaluation prepared
for this action is contained in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the ception
“ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a}, 1921 and
1423; 49 U.5.C. 106(g): and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new AD:
92-23-04 Beech: Amendment 39-8404; Docket
No. 92-CE-32~-AD.
Applicability: The following model and
serial number airplanes, certificated in any
category:
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‘Models Serial Numbers
58 and 58A.............. TH-1389 and TH-1396 through
TH-1662.
58TC and 58TCA....| TK-147 and TK-151.

58P and 58PA ........ TJ-436 and TJ-444 through

TJ-497.

Compliance: Required within the next 100
hours time-in-gservice after the effective date
of this AD, unless already accomplished.

To prevent loss of engine throttle control
caused by failure of the engine controls
support angle attachment clips, accomplish
the following: -

- (a) Modify the engine controls support
structure in accordance with the instructions
to Beech Kit No. 58-5016~1 S as referenced in
Beech Service Bulletin No. 2439, dated May
1992,

Note: Beech Kit No. 58-5016-1 S consists of
all the materials and instructions for
replacing the engine controls support angle
attachment clips with brackets, and may be
obtained from the manufacturer at the
address specified in paragraph (d) of this AD.

(b)-Special flight permits may be issued in
accordance with FAR 21.197 and 21.189 0
operate the airplane to a location where the
requirements of this AD can be
accomplished.

{c) An alternative method of complience or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office, FAA, 1801 Airport Road,
Room 100, Wichita, Kansas 67209. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and send it to the
Manager, Wichita Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita Aircraft
Certification Office.

(d) The modification required by this AD
shall be done in accordance with the
instructions to Beech Kit No. 58-5016-1 S as
referenced in Beech Service Bulletin No. 2439,
dated May 1992. This incorporation by
reference was approved by the Director of
the Federal Register in accordance with 5
U.5.C. 552{a) and 1 CFR part 51. Copies may
be obtained from the Beech Aircraft
Corporation, P.0O. Box 85, Wichita, Kansas
67201-0085. Copies may be inspected at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 801 E. 12th Street,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW.,, suite 700, Washington, DC.

(e) This amendment (39-8404) becomes
effective on December 8, 1992.

Issued in Kansas City, Missouri, on
October 21, 1992,

Joha E. Tigue,

Acting Manager, Small Alrp]ane Directorate,
Aircraft Certification Service.

[FR Doc. 92-27082 Filed 11-6-92; 8:45 am|]
BILLING CODE 4910-13-M

;

14 CFR Part 39

(Docket No. 91-NM-244-AD; Amendment
39-8405; AD 92-23-05] :

Airworthiness Dlréctlves; Airbus
Industrie Model A300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Airbus Industrie
Model A300 series airplanes, that
currently requires a one-time inspection
to detect chafing on the engine fire
extinguishing pipe in the pylon area at
rib 12, and repair, if necessary. This
amendment requires repetitive visual
inspections to detect chafing of the
engine fire extinguishing pipe, and
repair or replacement of worn pipes, if
necessary; and eventual modification of
the fire extinguishing pipe. This
amendment is prompted by the
development! of a modification by the
manufacturer which, when installied,
will eliminate the need for repetitive
inspections of the fire extinguishing
pipe. The actions specified by this AD
are intended to prevent a hole i the fire
extinguishving’ pipe which, in the event of
an engine fire, would produce a loss in
the amount of fire extmgmshant being
delivered to the engine compartment.
DATES: Effective December 14, 1092,
‘The incorporation by reference of
certain .publica‘tion‘s listed in the
regulations is approved by the Director
of the Federal Reglster as of December
14, 1992,
ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, Airbus Support
Division, Avenue Didier Daurat, 31700
Blagnac, France. This information may
be examined at the Federal Aviation
Administration {FAA), Transport
Airplane Directorate, Rules Docket, 1601
Lind Avenue, SW., Renton, Washington;
or at the Office of the Federal Register, .
800 North Capitol Street, NW., suite 700,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mr. Greg Holt,-Aerospace Engineer.
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone (206)
227-2140; fax (206) 227~1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by superseding AD
980-14-05, Amendment 39-6648 (55 FR
27803, July 8, 1990), which is applicable
to certain Airbus Industrie Model A300
series airplanes, was published in the

- Federal Register on January 9, 1992 (57

FR 855). The action proposed to require
repetitive visual mspectlons to detect
chafmg of the engine fire extinguishing
pipe: repair or replacement of worn
pipes, if necessary; and eventual
modification of the fire extinguishing
pipe.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments.received.

One commenter supports the
proposed rule.

A second commenter requests that the
FAA confirm that Airbus Indusirie plans
no further revisions to the service
information cited in the notice. The
commenter expresses concern over the
number ef times Airbus Industrie has
revised the service information within
the last six months and explains that
accomplishment of the actions required
by this AD within the specified
compliance period would be difficuli if
additional service bulletin revisions are
issued. The FAA notes that since :
issuance of the notice, Airbus Industrie

- has issued Revision 2 to Service Bulletin.

A300-26-055, dated December 18, 1991,
which provides additional technical -
information to enable removal of the fire
extinguisher pipe. The FAA has
confirmed with Airbus Industrie that
Revision 2 is the latest revision to that
service bulletin and that no further
revisions are planned. In addition, the
FAA has reviewed the compliance times
proposed in the notice, and has
determined that these compliance times -
are appropriate for meeting the
requirements of the AD. The FAA has
changed the final rule to reflect the
latest revision to the service bulletin as
an additional source of service
informatien.

One commenter recommends that the
unsafe condition be changed to read as
follows: *This condition, if not
corrected, could result in a hole in the
fire extinguishing pipe which, in the
event of an engine fire, would produce a
loss in the amount of fire extinguishant
being délivered to the engine
compartment.” The FAA concurs that
this phrasing more accurately describes
the addressed unsafe condition. The
FAA has changed the wording in the
preamble to the final rule accordingly.

Paragraph (a) of the final rule has
been changed to cite correctly the date
of the Correction to Airbus Industrie All
Operators Telex (AOT) 26/90/01. The
date as it appears on the Correction is

. February 9, 1990.

Paragraph (e) of the final rule has
been changed to clarify the procedure
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for requesting alternative methods of
compliance with this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden on
any operator nor increase the scope of
the AD.

The FAA estimates that 63 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per airplane to accomplish
the inspection required by paragraph (a)
of this AD, and that it will take
approximately 1768 work hours per
airplane (88 work hours per pylon) to
accomplish the modification required by
this AD. The average labor rate is $55
per work hour. Required parts will cost
approximately $896 per airplane ($448
per pylon). Based on these figures, the
total cost impact of the AD on U.S.
cperators is estimated to be $680,148, or
$10,796 per airplane. This total cost
figure assumes that no operator has yet
accomplished the requirements of this
AD.

The regulations adopted herein will .

not have substantial direct effecis on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action: (1) is not a
“major rule” under Executive Order
12291; (2) is not a "significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034, February .26,
1979); and (3} will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy of
it may be obtained from the Rules
Docket at the location provided under
the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference.
Safety

Adoption of the Amendment*

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39-—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows: :

Authority: 49 U.S.C. App. 1354{a), 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6648 (55 FR
27803, July 6, 1990), and by adding a new
airworthiness directive (AD), :
amendment 39-8405, to read as follows:

92-23-05. Airbus Industrie: Amendment 39—
8405. Docket 91-NM—-244-AD. Supersedes
AD 90-14-05, Amendment 39-6648.

Applicability: Model A300 series airplanes
equipped with General Electric engines; up to
and including airplane serial number 153 and
serial number 157; on which Airbus Industrie
Modification 8430 has net been installed;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. .

To ensure proper operation of the fire
extinguishing system, accomplish the
following:

(a) Within 400 hours time-in-service after
July 23, 1990 (the effective date of

-Amendment 396648, AD 90-14-05), perform

an inspection of the engine fire extinguishing
pipe in the pylon area at rib 12, in accordance
with Airbus Industrie All Operators Telex

(AOT) 26/90/01 dated February 8, 1990, and
Correction, dated February 9, 1990. If chafing

-is found, prior to further flight, repair in

accordance with the AOT. )
(b) If no evidence of chafing is found as a
result of the inspection required by paragraph
(a) of this AD, perform repetitive visual
inspections of the engine fire extinguishing
pipe in the pylon area at rib 12 at intervals
not to exceed 8,000 hours time-in-service, in
accordance with Airbus Industrie Service
Bulletin A300-26-055, Revision 1, dated

‘September 4, 1991, or Revision 2, dated

December 18, 1991. If wear is found that
exceeds 0.6 mm (0.023 inch), prior to further
flight, repair or replace the worn pipe in

-accordance with the service bulletin.

{c) Within 18 months after the effective
date of this AD, modify the engine fire
extinguishing pipe, and test the fire
ektinguishing bottles, in accordance with
Airbus Industrie Service Bulletin A300-26—
055, Revision 1, dated September 4, 1991, or
Revision 2, dated December 18, 1991.

(d) Modification of the engine fire
extinguishing pipe, in accordance with Airbus
Industrie Service Bulletin A300-26-055,
Revision 1, dated September 4, 1991, or
Revision 2, dated December 18, 1991,
constitutes terminating action for the
repetitive visual inspections required by
paragraph (b) of this AD.

{e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be

-accomplished.

(g) The inspections, repair, replacement,
maodification, and test shall be done in
accordance with the following Airbus
Industrie service bulletins, as applicable,
which contain the specified effective pages:

- Service bulletiq referenced and date Page No. Hev'?'oo':‘ Ig;glashown Date gzg:m on
All Operators Telex (AQT) 26/90/01, February 9, 1980 1-2 (Original) .....ccomvvcievinnnnn Feb. 9, 1990.
Correction to alt Operators Telex (AOT) 26/90/01, Febvuary 9, 1990 1 (Original) ........ccvvrrerenines Feb. 9, 1990.
A300-26-055, Revision 1, September 4, 1991 1-22 1 Sept. 4, 1991,
A300-26-055, Revision 2, December 18 1991 1, 5-6, 8-28. 2 Dec. 18, 1991.
2-4,7 1 Sept. 4, 1991,

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.5.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, Airbus Support

Division, Avenue Didier Daurat, 31700
Blagnac, France. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton, Washington;
or at the Office of the Federal Register, 800

North Capitol Street; NW., suite 700,

Washington, DC.
(h) This amendment becomes effective on
December 14, 1992.
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Issued m Renton, Washington, on October
23, 1992,

Darrell M. Pederson,

Acting Manager. Transport Airplane
Directorate, Aircraft Certification Servece.

[FR Doc. 82-27103 Filed 11-8-82; 8:45 am]
BILLING CODE #810-13-M

14 CFR Part 39

{Docket No. 92-NM-70-AD; Amendment 39-
8376; AD 92-20-02]

Airworthiness Directives; Fokker
Model F28 Mark 0100 Serles Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F28
Mark 0100 series airplanes, that requires
replacement of currently installed blind
bolts that attach the latch brackets to
the radome. This amendment is
prompted by inspections during final
assembly, which revealed that the nose
radome latch bracket attach bolts had
been installed incorrectly on several
airplanes-and resulted in the loss of the
securing ring. The actions specified by
this AD are intended to prevent the loss
of the radome during flight or ground
operations, which could lead to
subsequent structural damage to the
wing, empennage, or an engine.
DATES: Effective December 14, 1892,
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 1992,
ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket, 1601
Lind Avenue, SW., Renton, Washington;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone (206)
227-2145; tax (206) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD] that is
applicable to certain Fokker Model F28

v

"Mark 0100 series a‘rplanes was

published in the Federal Register on
June 18, 1892 (57 FR 27194}, That action
proposed to require replacement of
currently installed blind bolts that
attach the latch brackets to the radome.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The commenters support the propesed
rule.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 4 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 3 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $55 per work hour.
Required parts will cost approximately
$70 per airplane. Based on these figures,
the total cost impact of the AD on U.S.
opérators is estimated to be $940. This

‘total cost figure assumes that no

operator has yet accomplished the
requirements of this AD.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule dees aot
have sufficient federalism implications

to warrant the preparation of a

Federalism Assessment.

For the reasons discussed above, 1
certify that this action: (1) Isnot a
“major rule” under Executive Order
12291; (2) is not a "significant rule”
under DOT Regulatory Policies and
Procedures {44 FR 11034, February 28,
1979); and (3) will not have a significant
econoinic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaiuation has
been prepared for this action and it is
contained in the Rules Docket. A copy of
it may be obtained from the Rules
Docket at the location provided under
the caption “ADDRESSES."”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the-authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App 1354(a), 1421 and
1423; 49 U.S.C. 106(g): and 14 CFR 11.89

§39.13 [AMENDED]

2. Section 39.13 18 amended by adding
the following new airworthiness
directive:

92-20-02. Fokker: Amendment 33-8378.
Docket 92-NM-70-AD.

Applicability: Model 28 Mark 0100 series
airplanes; serial numbers 11290, 11296, 11298,
11299, 11301, 11306, 11308, 11310, and 11313;
certificated in any category.

Compliance: Required as indicaled, unless
accomplished previously

To prevent structural damage to the wing,
empennage, or an engine, caused by loss of
the radome during flight or ground
operations, accomplish the following:

{a) Within 6 months after the effective date
of the AD, replace the currently installed
blind bolts that attach the latch brackets te
the radome with new bolts, in accordance
with Fokker Service Bulletin SBF100-53-0867,
dated July 1, 1991. »

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standerdization
Branch.

Note: Information concerniag the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardizetion Branch.

(<) Special {light permits may be issued in
accordance with FAR 21.197 and 21.198 to
operate the airplane to a locatien where the
requiremeats of this AD can be
accomplished.

{d) The replacement shall be done in
accordance with Fekker Service Bulletin
SBF100-53-067, dated july 1, 1901. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from Fokker
Aircraft USA, Inc., 1199 North Fairfax Street,
Alexandria, Virginia 22314. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitel Street, NW., suite

700, Washington, DC.

(e) This amendmenrt becomes effective on
December 14, 1982,
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Issued in Renton, Washington, on -
September 3, 1992.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

|FR Doc. 92-27105 Filed 11-8-92; 8:45 am|)
BILLING CODE 4910-13

14 CFR Part 39

[Docket No. 91-CE-93-AD; Amendment 39~
8407; AD 92-24-02] -

Airworthiness Directives; de Havilland
Model DHC-2 Beaver MK-1, MK-II, and
MK-Hi Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD) that is
applicable to de Havilland Model DHC-
2 Beaver MK-I, MK-II, and MK-IiI
airplanes. This action requires repetitive
inspections of the horizontal stabilizer
front center spar web at the pickup and
lightening holes for cracks, and
horizontal stabilizer front center spar
replacement if cracks are found. The
Federal Aviation Administration (FAA)
has received several reports of the
horizontal stabilizer front center spar
web cracking in the area of the pickup
and lightening holes on the affected
airplanes: The actions specified by this
AD are intended to prevent horizontal
stabilizer front center spar failure,
which could lead to loss of control of the
airplane.
DATES: Effective December 15, 1992. -
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Reglster as of December
15, 1992.
ADDRESSES: Service mformatlon that is
applicable to this AD may be obtained
from de Havilland, Inc., Downsview,
Ontario, Canada, M2K 1Y5. This
information may also be examined at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601
E. 12th Street, Kansas City, Missouri
64108; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mr. Franco Pieri, Aerospace Engineer,
FAA, New York Aircraft Certification
Office, 181 South Franklin Avenue,
Room 202, Valley Stream, New York
11581; Telephone (516) 791-68220.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD.
thai is applicable to certain de

Havilland Model DHC-2 Beaver MK-1,
MK-II, and MK-III airplanes was
published in the Federal Register on
April 7, 1992 (57 FR 11696). The action
proposed repetitive inspections of the
horizontal stabilizer front center spar for
cracks, and replacement of this spar if
found cracked. The NPRM proposed that
these actions would be done in
accordance with de Havilland Service
Bulletin {SB) 2/47, Revision B, dated
December 20, 1991. The document also
proposed the incorporation of the
following modifications as specified in
de Havilland SB 2/47 for certain
airplanes that do not already have these
modifications incorporated: 2/436—
Installation of longer pick-up brackets;
and 2/758—Installation of gusset plates
on pick-up brackets.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received from de Havilland,
the manufacturer and sole commenter.

De Havilland states that the
compliance time of the proposed AD
should be in calendar time instead of .
hours time-in-service (TIS) because the
cracks found on the front center spar
web on the affected airplanes are
associated with the number of times an
airplane is maneuvered in a year instead
of the amount of hours flown. After re-
examining the circumstances related to
the proposed action, the FAA concurs.
Part of the FAA's decision is based on
the fact that one operator may have
utilized the airplane 100 hours TIS in 12
calendar months, but has actually
handled the airplane through ground
operation over 100 times. In this
situation, the operator would not be
required to comply with the proposed
AD for several years if hours TIS were
utilized as a compliance time even
though the airplane would be subject to
stress corrosion caused by ground
handling.

Based on a review of all available
aircraft utilization records, the FAA has
determined that 12 calendar months is
equal to 600 hours TIS. The proposed
AD compliance times have been revised
to the appropriate calendar time figure
based on this calculation.

De Havilland also recommends that
the fourth paragraph of the Discussion
section of the preamble to the proposed
AD be revised to add Modification 2/
466—Installation of tailplane front spar
without lightening holes. Since the body
of the proposed AD contains NOTE 4,
which clarifies Modification 2/466, the’

" FAA has determined that it is not

necessary to repeat this information.
The only change to the proposed AD as
a result of this comment is that the note

is now referenced as NOTE 5 instead of
NOTE 4.

In addition, de Havilland has revised
Service Bulletin 2/47, to the Revision C
level. This revision does not require any
additional procedures than what was
proposed with Revision B and only
incorporates minor editorial corrections.
The FAA has determined that this
service bulletin revision should be
incorporated into the AD.

After careful review of all information
related to this AD including the
comment discussed above, the FAA has
determined that air safety and public
interest require the adoption of the rule
as proposed except for the change in the
compliance times discussed above, the
incorporation of the revised service
bulletin, and minor editorial corrections.
The FAA has determined that this
change in the compliance times, service
bulletin revision, and minor corrections
will not change the meaning of the AD
nor add any additional burden upon the
public than was already proposed.

The FAA estimates that 149 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
6 workhours per airplane to accomplish

“the required inspection, and that the

average labor rate is approximately $55
an hour. Based on these figures, the total
cost impact of the inspections required
by this AD on U.S. operators is
estimated to be $49,170. The FAA has no
available method of determining how
many airplanes have incorporated
Modifications 2/438 and 2/758.
Therefore, a total cost analysis of these
modifications for all U.S. operators is
not available. However, the FAA
estimates that it will take approximately
7 workhours to accomplish Modification
2/436 and approximately 7 workhours to
accomplish Modification 2/758. The
average labor rate is approximately $55
an hour. Parts for Modification 2/436
cost approximately $950 and parts for
Modification 2/758 cost approximately
$250. Based on these figures,
Modification 2/436 will cost
approximately $1,335 per airplane and
Modification 2/758 will cost
approximately $635 per airplane.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism 1mphcatxons
to warrant the preparation of a
Federalism Assessment.
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For the reasons discussed above, 1
certify that this action (1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the final evaluation prepared
for this action is contained in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new AD:

92-24-02 De Havilland: Amendment 39-8407;
Docket No. 91-CE-83-AD.
Applicability: Model DHC-2 Beaver MK-I,
MK-1I, and MK-III airplanes (all serial
numbers), certificated in any category.
Compliance: Required as indicated, unless
already accomplished.

* To prevent horizontal stabilizer front
center spar failure, which could lead to loss
of control of the airplane, accomplish the
following:

Note 1: The compliance times specified in
this AD take precedence over those
referenced in the service information.

(a) Within the next 4 calendar months after
the effective date of this AD, accomplish the
following:

(1) Dye penetrant.inspect the horizontal
stabilizer front center spar for cracks in
accordance with paragraphs 1, 2, and 3 of
Part A. of the Accomplishment Instructions
section of de Havilland Service Bulletin (SB)
2/47, Revision C, dated September 4, 1992.

{i) If no cracks are found, accomplish the
requirements of paragraph (a){2) of this AD or
accomplish the requirements of paragraph &
of Part A. of the Accomplishment Instructions
section of de Havilland SB 2/47, Revision C,
dated September 4, 1992, whichever is
applicable.

(i} If cracks are found on airplanes not
having a gusset plate installed on the rear

face of the horizontal stabilizer front center
spar (Pre-Modification 2/758), prior to further
flight, replace the horizontal stabilizer front
center $par in accordance with Part B. of the
Accomplishment Instructions section of de
Havilland SB 2/47, Revision C, dated
September 4, 1992.

(iii) If cracks are found on airplanes that
have a gusset plate installed on the rear face
of the horizontal stabilizer front center spar

(Post-Modification 2/758), within the next 8

calendar months, replace the horizontal

. stabilizer front center spar in accordance

with Part B. of the Accomplishment
Instructions section of de Havilland SB 2/47,
Revision C, dated September 4, 1992.

_(2) For airplanes that have lightening holes
in the horizontal stabilizer front center spar
(Pre-Modification 2/466} and that did not
have the horizontal stabilizer front center
spar replaced as required by either paragraph
(a){1)(ii) or (a)(1){iii) of this AD, visually
inspect the front spar web for cracks in
accordance with paragraph 4 of Part A. of the

* Accomplishment Instructions section of de

Havilland SB 2/47, Revision C, dated
September 4, 1992.

(i) If no cracks are found, accomplish the
requirements of paragraph 5 of Part A. of the
Accomplishment Instructions section of de
Havilland SB 2/47, Revision C, dated
September 4, 1992.

(ii) If any cracks are found, prior to further
flight, replace the horizontal stabilizer front
center spar in accordance with Part B. of the
Accomplishment Instructions section of de
Havilland SB 2/47. Revision C, dated
September 4, 1992.

Note 2: De Havilland SB 2/47, Revision C,
dated September 4, 1992, references both the
horizontal stabilizer front center spar and the
tailplane front center spar. These are one and
the same. For the purposes of this AD, all
reference is to the horizontal stabilizer front
center spar.

(b} If any previously stop-drilled cracks are
found per the inspections specified in
paragraphs (a)(1) and (a){2) of this AD, within
the following time frames, replace the
horizontal stabilizer front center spar in
accordance with Part B. of the
Accomplishment Instructions section of de
Havilland SB 2/47, Revision C, dated
September 4, 1992, unless already
accomplished in accordance with either
paragraph (a)(1)(ii), (a)(1)(iii), or (a)(2)(ii) of
this AD:

(1) Within the next 12 calendar months if
the stop-drilled cracks have not progressed
past the stop.

(2) Within the next 8 calendar months if the
stop-drilled cracks have progressed past the
stop and the airplane has a gusset plate
installed on the rear face of the horizontal
stabilizer front center spar (Post-Modification
2/758).

(3) Prior to further flight if the stop -drilled
cracks have progressed past the stop and the
airplane does not have a gusset plate
installed on the rear face of the horizontal
stabilizer front center spar (Pre-Modification
2/758).

{c) Within the.next 24 calendar months
after the effective date of this AD, accomplish
the following:

(1) For airplanes having serial numbers (S/
N) 1 through 100, install longer pick-up
brackets {Modification 2/436) in accordance
with the instructions in de Havilland
Technical News Sheet B55, dated August 1,
1952, unless already incorporated.

Note 3: Modification 2/436 was
incorporated at manufacture on airplanes
beginning with S/N 101. Other airplanes may
have incorporated this modification in the
field.

(2) For airplanes having S/N 1 through 317,
install a gusset plate on the rear face at each
of the pick-up brackets (Modification 2/758)
in accordance with the instructions in de -
Havilland Technical News Sheet B55, dated
August 1, 1952, uniess already incorporated.

Note 4: Modification 2/758 was
incorporated at manufacture on airplanes
beginning with S/N 318, Other airplanes may ~
have incorporated this modification in the
field.

Note 5: Modification 2/468—installation of
tailplane front spar without lightening
holes—is referenced in de Havilland SB 2/47,
Revision C, dated September 4, 1992.
Accomplishment of this AD incorporates this
modification.

(d) within the next 24 calendar months
after the effective date of this AD or within
24 calendar months after accomplishing the
requirements of paragraph (c) of this AD,
whichever occurs later, and thereafter at
intervals not to exceed 24 calendar months,
visually inspect the front face of the
horizontal stabilizer front center spar for
cracks. If any cracks are found, prior to
further flight, obtain a repair scheme from the
manufacturer through the New York Aircraft
Certification Office at the address specified
in paragraph (f) of this AD, and accomplish
the repair in accordance with the repair
scheme obtained. .

() Special flight permits may be issued in
accordance with FAR 21.197 and 21,199 to
operate the airplane to a location where the
requirements of this AD.can be
accomplished.

{f) An alternative method of compliance or
adjustment of the compliance times that .
provides an equivalent level of safety may be
approved by the Manager, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New York
11581. The request shall be forwarded
through an FAA Maintenance Inspector, who
may add comments and then send it to the
Manager, New York Aircraft Certification
Office.-

Note 8: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York Aircraft
Certification Office.

(g) The inspections and modlﬁcahons

required by this AD shall be done in
accordance with de Havilland Service

. Bulletin 2/47, Revision C, dated September 4,

1992; and de Havilland Technical News Sheet
B55, dated August 1, 1952. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with §
U.S.C. 552(a) and 1 CFR Part 51. Copies mey
be obtained from de Havilland, Inc.,
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Downsvnew, Ontario, Canada, M2K 1Y5.
Copies may be inspected at the FAA, Central
Region, Office of the Assistant Chief Counsel,
room 1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment (39-8407) becomes
effective on December 15, 1992, °

Issued in Kansas City, Missouri, on
October 286, 1992.

Barry D. Clenients,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 92-27106 Filed 11-6-82; 8.1;5 am}
BILLING CODE 4810-13-M

14 CFR Part 39
{Docket No. 92-NM-74-AD; Amendment 39-
8411; AD 92-24-06]

Alrworthiness Directives; Fokker
Model F28 Mark 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F28
Mark 0100 series airplanes, that requires
replacement of the nylon bushings for
the C-latches of the forward and rear
service/emergency doors. This
amendment is prompted by reports that,
in extremely cold temperatures, the C-
latches of the forward and rear service/
emergency doors may freeze in their
bushings. The actions specified by this -
AD are intended to prevent the C-latch
bushings from being rendered
temporarily inoperable, which could
prevent an emergency evacuation
through the forward and rear service/
emergency doors.
DATES: Effective December 14, 1992.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 1992.
ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandna. .
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket, 1601
Lind Avenue, SW., Renton, Washington;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,

1601 Lind Avenue, SW., Renton,

Washington 88055-4056; telephone (206}

227-2145; fax (208) 227-1320.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain Fokker Model F28
Mark 0100 series airplanes was
published in the Federal Register on
June 8, 1992 (57 FR 24200). That action
proposed to require replacement of the
nylon bushings for the C-latches of the
forward and rear service/emergency
doors.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

One operator requests that the |
proposed compliance time of 3 months
be extended to 6 months. This operator
contends that the modification cannot
be completed within the proposed 3-
month timeframe without removing
airplanes from service, due to the size of
its fleet and the estimated downtime
necessary to perform the modification
(11.5 hours). The FAA concurs with the
commenter’s request to extend the
compliance time, but not to the 6-month
timeframe suggested by the commenter.
The FAA has determined that extending
the compliance time by one additional
month will not adversely affect safety,
yet will allow operators sufficient time
to perform the modification without the
burden of unscheduled removal of
aircraft from service. Paragraph (a) of
the final rule has been changed to
specify a compliance time of 4 months.

One operator requests that the
proposal be revised to permit
accomplishment of the modification
without removal of the service/
emergency door; the service bulletin
referenced in the proposal specifies
removal of the door to accomplish the
modification. This operator has received
approval from Fokker to accomplish the
modification without removing the door.
The FAA cannot concur, since this
operator has not submitted to the FAA
substantiating data for accomphshmg
the modification without removing the
service/ emergency door. However, -
under the provisions of paragraph (b) of
the finial rule, the FAA may approve
requests for alternative methods of
compliance with the requirements of this
rule, if sufficient justification is
presented to the FAA.

This same operator further requests
that the proposal be revised to permit
use of alternative cleaner solvents such

as denatured alcohol or Desoto 110,
since the proposed cleaner specified in
the referenced service bulletin, methyl
ethylketone, is a toxic chemical and
poses a fire hazard because of its low
flash point. The FAA cannot concur,
since this operator has not submitted to
the FAA any data to substantiate that
the use of alternative cleaner solvents
would not adversely affect the seals, the
new bushings, and other parts used in
the modification. However, under the
provisions of paragraph (b) of the final
rule, the FAA may approve requests for
alternative methods of compliance, if
sufficient data are presented to the FAA
to justify such requests. -
One commenter requests that the
proposal be revised to include a
provision that would allow operators to
make minor changes when
accomplishing the requirements of the
rule without prior approval from the
FAA's Standardization Branch, under
the alternative method of compliance
provision, which the commenter views
as overly restrictive and increasingly
burdensome. The commenter suggests
that the manufacturer's Designated
Engineering Representative (DER] or the
operator's Principal Maintenance
Inspector (PMI}) be authorized to
approve these minor changes. The FAA
does not concur. While DER's are
authorized to determine whether a
design or repair method complies with a
specific requirement, they are not
authorized to make the discretionary

" determination as to what the applicable

requirement is to correct the unsafe
condition. Moreover, the PMI's may not
possess the necessary engineering
expertise to evaluate these minor
changes to ascertain whether they
would significantly affect the
airworthiness of the airplane.
Furthermore, it is essential for the FAA,
Standardization Branch, to be cognizant
of all alternative methods of compliance
approvals associated with this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the ecanomic burden on any
operator nor increase the scope of the
AD.

The FAA estimates that 31 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 23
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $55 per work hour.
Required parts will cost approximately
$7,520 per airplare. Based on these
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figures, the total cost impact of the AD
on U.S. operators is estimated to be
$272,335, or $8,785 per airplane. This
total cost figure assumes that no
operator has yet accomplished the
requirements of this AD.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1} is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT -
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
“ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

. PART 39—AIRWORTHINESS
DIRECTIVES ’

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive: '

92-24-06. Fokker: Amendment 39-8411.
Docket 92-NM-74-AD. )

Applicability: Model F28 Mark 0100 series
airplanes; serial numbers 11244 through
11355, inclusive: certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. To prevent the C-
latch bushings from being rendered
temporarily inoperable, which could prevent
the opening of the forward and rear service/

emergency doors during an emergency
evacuation, accomplish the following:
(a) Within 4 months after the effective date

-of this AD, remove the existing C-latch

mechanisms and bushings of the forward and
rear service/emergency doors, and install
new C-latch mechanisms and bushings,
Modification Kit SBF100-52-039A or SBF100-
52-039B, in accordance with Fokker Service
Bulletin SBF100-52-039, dated September 17,

1991,

(b} An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c} Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished. .

(d) The removal and installation shall be
done in accordance with Fokker Service
Bulletin SBF100-52-039, dated September 17,
19891. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR Part 51, Copies may be obtained
from Fokker Aircraft USA. Inc., 1199 North
Fairfax Street, Alexandria, Virginia 22314,
Copies may be inspected at the FAA,
Transport Airplane Direclorate, 1601 Lind
Avenue, SW,, Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
December 14, 1992.

Issued in Renton, Washington, on October
27,1992, g

Bill R. Boxwell,

Acting Manager. Transport Airplane
Directorate, Aircraft Certification Service.

{FR Doc. 92-27101 Filed 11-8-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 92-NM-103-AD; Amendment
39-8409; AD 92-24-04]

Alrworthiness Directives; Boeing

"Model 737-300, -400, and -500 Series

Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737-

300, <400, and -500 series airplanes, that
requires modification of the engine
thrust reverser control system, This
amendment is prompted by an analysis
by the manufacturer that.indicates a
potential exists for leakage across the
piston seal in the thrust reverser

. actuator. The actions specified by this

AD are intended to prevent
uncommanded deployment of the thrust
reverser.

DATES: Effective December 14, 1992,

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 1992.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Stephen S. Bray, Aerospace Engineer, .
Seattle Aircraft Certification Office,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2681;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain Boeing Model 737-
300, —400, and -500 series airplanes was
published in the Federal Register on July
2, 1992 (57 FR 29450). That action
proposed to require modification of the
engine thrust reverser control system.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

Boeing Commercial Airplane Group
notes that its analysis of the auto-stow
system did not indicate that “there is a
high potential for leakage across the
piston seal in the thrust reverser
actuator,” as stated in the Summary
section of the preamble to the proposal.
The commenter requests that the FAA
revise this statement to reflect
accurately the findings of the
manufacturer’s analysis. The FAA
concurs that the description of the
unsafe condition could be stated more
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accurately. The applicable statement in
the Summary section has been revised
to reflect that the manufacturer’s
analysis indicates that "a potential
exists for leakage across the piston seal
in the thrust reverser actuator.” This
condition, although remote, could result
in poor thrust reverser performance and
possible uncommanded deployment of
the thrust reverser.

Several commenters request that the
proposed compliance time of 6 months
to modify the engine thrust reverser
control system be extended to 12
months, due to limited parts availability
and problems of special scheduling of
airplanes for accomplishment of the
modification. The FAA concurs. The
FAA has veniiied the existence of
problems concerning parts availability
and fleet-wide maintenance base
scheduling. The FAA has determined
that extending the compliance time for
modification of the thrust reverser to 12
months will not adversely affect safety.
The final rule has been revised
accordingly.

After careful review of the avallable
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden on
any-operator nor mcrease the scope of
the AD.

There are approximately 1 174 Model
737 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 600 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 12 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $55 per work hour. Required parts will
be supplied by the manufacturer at no
cost to operators. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$396,000, or $660 per airplane. This total
cost figure assumes that no operator has
yet accomplished the requirements of
this AD.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1} is not a “major
rule” under Executive Order 12291; (2} is

not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and {3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
thig action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the capnon
“ADDRESSES.” .

‘List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,

- Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 48 U.S.C. App. 1354(a}. 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

92-24-04. Boeing: Amendment 39-8409.
Docket 92-NM-103-AD.
Applicability: Model 737-300, ~400, and ~

500 series airplanes; as listed in Boeing Alert .

Service Bulletin 737-78A1055, dated April 2,
1992, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. -

To prevent uncommanded deployment of
the thrust reverser, accomplish the following:

(a) Within 12 months after the effective
date of this AD, modify the engine thrust
reverser control system, in accordance with
Boeing Alert Service Bulletin 737-78A1055,
dated April 2, 1892.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

* Operators shall submit their requests through

an FAA Principal Maintenance Inspector,
who may concur or comment and then send it
to the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Seattle
ACO. -

(c)} Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the

requirements of this AD can be
accomplished.

(d) The modification shall be done in
accordance with Boeing Alert Service
Bulletin 737-78A1055, dated April 2, 1992
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.5.C. 552(a)
and 1 CFR Part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW,, suite 700, Washington,
DC.

(e} This amendment becomes effective on
December 14, 1962

Issued in Renton, Washington, on October
27,1992,

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate Aircraoft Certification Service

[FR Doc. 92-27102 Filed 11-6-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket Ne. 92-NM-175-AD; Amendment
39-8408; AD 92-24-03]

Airworthiness Directives; Boeing
Mode} 767 Series Airpianes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes equipped with Pratt and
Whitney PW4000 series engines, that
currently requires deactivation,
modification of the thrust reverser
control system to improve the
safeguards against uncommanded
deployment of a thrust reverser, and
subsequent reactivation of the thrust
reverser system. This smendment adds
requirements for repetitive inspections,
tests, adjustments, and functional
checks of the thrust reverser system.
This amendment is prompted by a
number of possible discrepancies
currently identified in the thrust reverser
control system which, in certain
scenarios, could contribute to an
uncommanded deployment. The actions
specified in this AD are intended to
prevent uncommanded deployment of a
thrust reverser during flight, which could
result in the reduced controllability of
the airplane.

DATE: Effective November 24, 1992.

The incorporation by reference of
certain publications listed in the
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regulations was approved previously by

the Director of the Federal Register as of
November 8, 1991 {56 FR 55066, October

24,1991}, - ’

The incorporation by reference of
Boeing Service Bulletin 767-78-0048,
Revision 1, dated September 17, 1992, is
approved by the Director of the Federal
Register as of November 24, 1992.

Comments for inclusion in the Rules
Docket must be received on or before
January 8, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 92-NM-
175-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in

this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Lanny Pinkstaff, Aerospace Engineer.
Seattle Aircraft Certification Office,
_Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (208) 227-2684;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: On
October 11, 1991, the FAA issued AD
91-22-09, Amendment 39-8069 (56 FR
55066, October 24, 1991), which is
applicable to certain Mode! 767 series
airplanes equipped with Pratt and
Whitney PW4000 series engines, to
require deactivation, modification, and
subsequent reactivation of the thrust
reverser system, to improve the
safeguards against uncommanded thrust
reverser deployments. That action was
prompted by potential contamination of
the hydraulic directional control valve
{DCV]}. The actions required by that AD
are intended to prevent contamination
of the DCV, which could result in
uncommanded deployment of a thrust

reverser during flight, and subsequently.

reduced controllability of the airplane.
Since issuance of that AD, several
operators have reported cases of
illumination of the thrust reverser
isolation valve light and the appearance
of left/right isolation valve messages on
the engine indication and crew alerting
system (EICAS). In some cases, no
- cause for the indications was found.
One operator reported a case of
repetitive illumination of the isolation
valve light during flight. Replacement of

relays, switches, and other thrust
reverser system components did not
correct the condition. The operator
performed a detailed check of the thrust
reverser system wiring, and found -
abrasion on the wiring for the auto
restow proximity switch located on the
right side of the left engine.

In light of these incidents, the FAA
has determined that repetitive
inspections and tests of the thrust
reverser control and indication system,
and repetitive inspections of certain
engine wiring, are necessary to ensure
the continued operational safety of
these airplanes.

The FAA has reviewed and approved
Boeing Service Bulletin 767-76-0046,
Revision 1, dated September 17, 1992.
This service bulletin describes
procedures for repetitive inspections,
tests, adjustments, and functional
checks of the thrust reverser control and
indication system, and of selected

" engine wiring. A specific check of the

directional control valve “hot short”
protection is included.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 91~
22-09 to add requirements for repetitive
inspections, tests, adjustments, and
functional checks of the thrust reverser
control and indication system and of
selected engine wiring. This final rule
cites Revision 1 of the Boeing service
bulletin, described previously, as an
appropriate source for service
information.

This AD also requires that whenever
routine maintenance action is performed
that could disturb any portion of the
thrust reverser control system, the
functional test or tests relative to the
system must be performed in
accordance with the Boeing 767
Maintenance Manual. After such tests
are accomplished, the repetitive
inspections, tests, adjustments and
functional checks of the thrust reverser
system must continue.

Additionally, operators are required
to submit a report to the FAA of the
resuits of their initial inspections, tests,
adjustments, and functional checks of
the thrust reverser system.

Operators should note that the
compliance times for the initial and
repetitive actions required by this AD
differ from those recommended in the
relative Boeing service bulletin. In
developing the compliance times for this
AD action, the FAA determined that the
hazard presented by an uncommanded
deployment of a thrust reverser during
flight will be reduced by the added
inspection, test, adjustment, and
functional check requirements of this

AD. The compliance time of 3,000 flight
hours, which is required for the initial
and repetitive inspections, tests,
adjustments, and functional checks of
the thrust reverser control and
indication system and of selected engine
wiring; and 1,500 flight hours, which is
required for the initial and repetitive
checks of the grounding wire for the
thrust reverser DCV; were determined to
be appropriate, in consideration of the
average utilization rate of the affected
operators and the practical aspects of an
orderly inspection of the fleet during
regular maintenance periods.

This is considered to be interim action
until final action is identified, at which
time the FAA may consider further.
rulemaking.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of a
final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the Rules
Docket number and be submitted in
triplicate to the address specified under
the caption “ADDRESSES.” All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter's ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments submitted
will be available, both before and after
the closing date for comments, in the
Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed.in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted iri response to this notice
must submit a self-addressed, stamped
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postcard on which the following
statement is made: “Comments to
Docket Number 82-NM-175-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
‘of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption “ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39— AIRWORTHINESS -
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 498 U.S.C. App. 1354(a), 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

§ 39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8069 {56 FR
55068, October 24, 1991), and by adding
a new airworthiness directive (AD),
amendment 39-8408, to read as follows:
92-24-03. Boeing: Amendment 39-8408.

Docket 92-NM-175-AD. Supersedes AD
91-22-09, Amendment 39-8069.

Applicability: Model 767 series airplanes
equipped with Pratt and Whitney PW4000
series engines, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

Note: Paragraph (a) of this AD restates the
requirements of AD 91-18-51, paragraphs (a)
and (b). Paragraph (b) of this AD restates the
requirements of AD 91-22-09, paragraph (b).
As allowed by the phrase, “unless
accomplished previously,” if the requirements
of AD 91-18-51 and 91-22-09 have been
accomplished previously, paragraphs {a) and
(b) of this AD do not require those
deactivations and modifications to be
repeated.

To prevent in-flight thrust reverser
deployment and subsequent reduced

" controllability of the airplane, accomplish the

following:

(a) Within 7 days after August 23, 1991 (the
effective date of AD 91-18-51), accomplish
the following:

(1) Deactivate both left and right thrust
reversers, in accordance with Section 78-31-1
of Boeing Document D6830T002, “Boeing 767
Dispatch Deviation Guide,” Revision 9, dated
May 1, 1991.

(2) Add the following to the Limitations
Section of the FAA-approved Airplane Flight
Manual (AFM). This may be accomplished by

“placing a copy of this AD in the AFM.

“Reduce by five percent the available
accelerate-stop distance resulting from the
Airplane Flight Manual takeoff performance
analysis when the runway is wet or
contaminated.”

(b) Within 60 days after November 8, 1991
(the effective date of AD 91-22-09,
Amendment 39-8069), modify the thrust
reverser system in accordance with Boeing
Service Bulletin 767-78-0051, dated October
9, 1691. Once this modification is
accomplished, the thrust reverser system
must be re-activated, and the AFM limitation
required by paragraph (a){2) of this AD may
be removed.

(c) Accomplish the actions specified in
paragraphs (c}(1) and (c)(2) of this AD in
accordance with Boeing Service Bulletin 787-
78~0046, Revision 1, dated September 17,
1992, and in accordance with the schedule
specified.

(1) Prior to the accumulation of 3,000 flight
hours since manufacture, or within 30 days
after the effective date of this AD, whichever
occurs later, perform all inspections, tests,
adjustments, and functional checks of the
thrust reverser control and indication system,
and engine wiring specified in the service
bulletin. :

(i) Repeat these actions at intervals not to
exceed 3,000 flight hours.

(ii) Whenever maintenance action is taken
that could disturb any portion of the thrust
reverser control system, the functional test or
tests relative to the system must be
performed in accordance with the Boeing 767
Maintenance Manual. After this test(s) is .
accomplished, the repetitive inspections,
tests, adjustments and functional tests
required by paragraph (c)(1)(i) of this AD
must continue.

Note: The Boeing 7687 Maintenance Manual
should include Revision 78-846, Chapter 78,
dated September 2, 1992,

(2) Prior to the accumulation of 1.500 flight
hours since manufacture, or within 30 days
after the effective date of this AD, whichever
occurs later, perform a check of the grounding
wire for the thrust reverser directional
control valve (DCV) in accordance with
Section 1II, paragraph B., of the service
bulletin. Thereafter, repeat this check at the
times specified in paragraph (c}(2)(i) and
(e)(2)(ii):

(i) At intervals not to exceed 1,500 flight
hours; and

(ii) Whenever maintenance action is taken
that could disturb the DCV grounding circuit.
" (d) If any of the inspections, tests,
adjustments and/or functional checks
required by paragraph (c) of this AD cannot
be successfully performed as specified in the
service bulletin, prior to further flight,
deactivate the associated thrust reverser in
accordance with.Section 78-31-1 of Boeing
Document D830T002, “Boeing 767 Dispatch
Deviation Guide,” Revision 9, dated May 1,
1991. The thrust reverser must remain
deactivated until all inspections, tests,
adjustments and functional tests required by
paragraph (c) of this AD are successfully
completed. ‘

(e) Within 45 days after accomplishing the
initial inspections, tests, adjustments, and
furictional tests required by paragraph (c) of
this AD, submit a report of the results, both
positive and negative, to the Manager, Seattle
Aircraft Certification Office (ACO), ANM-

" 1008, FAA, Transport Airplane Directorate,

1601 Lind Avenue, SW., Renton, Washington
98055-4056, or fax (208) 227-1181. Information
collection requirements contained in this
regulation have been approved by the Office
of Management and Budget (OMB} under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle

.ACO, FAA, Transport Airplane Directorate.

Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Seattle ACO.

{g) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(h) The inspections, tests, adjustments, and
functional checks shall be done in
accordance with Boeing Service Bulletin 767-
78-0046, Revision 1, dated September 17,
1992. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. The incorporation by
reference of Boeing Service Bulletin 767-78-
0051; dated October 9, 1991; and Boeing
Document D630T002, “Boeing 767 Dispatch
Deviation Guide,” Revision 9, dated May 1,
1991; was approved previously by the
Director of the Federal Register as of
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November 8, 1991 (56 FR 55066, October 24,
1991). Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane

Directorate, 1601 Lind Avenue, SW.,, Renton,
" Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(i) This amendment becomes effective on
November 24, 19892, .

Issued in Renton, Washington, on October
27,1992,

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 82-27081 Filed 11-6-92; 8:45 am)
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 249

[Release No. 334-31398]

RIN 3235-AE54

Broker-Dealer Registration and
Reporting

AGENCY: Securities and Exchange
Commission.

ACTION: Adoption of form amendments.

SUMMARY: The Commission is adopting
clarifying amendments to Form BD, the
application form for broker-dealer
registration under the Securities
Exchange Act of 1934. The purpose of
the amendments is to provide a uniform
definition of the term “proceeding,” as
used in the disciplinary background
provisions, and to simplify processing of
the Form. The Commission also is
adopting an amendment to Schedule I of
Form X-17A-5 (the FOCUS report) to
require registered broker-dealers to
disclose their affiliations, if any, with
U.S. banks.

EFFECTIVE DATE: The amendments to
Form BD become effective on November
16, 1992; the amendments to Schedule 1
of Form X-17A-~5 become effective on
December 9, 1992.

FOR FURTHER INFORMATION CONTACT:
Rebert L.D. Colby, Chief Counsel, or
Belinda Blaine, Branch Chief (202) 504~
2418, Office of Chief Counsel, Division
of Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.

1. Introduction

In July 1892, the Commission adopted
amendments to Form BD, the uniform
application form for broker-dealer
registration under the Securities .
Exchange Act of 1934 (“Exchange Act”),
which were designed to simplify and

consolidate the disclosure requirements
of the Form.! At the same time, the
Commission proposed for comment
several additional amendments to Form
BD.2 The purpose of the proposed
amendments was to clarify certain items
in the Form by making technical
modifications and by adding a uniform
definition of the term *proceeding,” as
used in Item 7, the disciplinary
background provision of the Form. In the
Proposing Release, the Commission
stated that the uniform definition of
“proceeding” was intended to eliminate
any existing confusion in the broker-
dealer community as to the extent of
disclosure required under Item 7.

Although no comments were
submitted in connection with the
proposed amendments, the membership
of the North American Securities
Administrators Association, Inc.
(“NASAA") voted to adopted the
amendments at their annual meeting in
September 1992.3 Therefore, for the
reasons discussed in the Proposing
Release, the Commission is adopting the
amendments to Form BD as proposed.
The Commission also is adopting a
previously proposed revision to
Schedule I of Form X-17A-5 (the
FOCUS report), filed by registered
broker-dealers with the Commission
pursuant to Rule 17a~5 under the
Exchange Act.

II. Form BD
A. Description of Amendments

Item 7(G) of Form BD requires
applicants for broker-dealer registration
to disclose whether they or their control
affiliates are “now the subject of any
proceeding that could result in a ‘yes’
answer” to the questions posed in parts
A through F. Parts A through F of Item 7
request information about any criminal,
civil, or administrative action taken
against the applicant or its control
affiliates. The Commission historically
has interpreted the term "proceeding” in
Item 7(G) to include only administrative
proceedings, civil litigation initiated by
regulatory agencies, and final criminal

1 Securities Exchange Act Release No. 3430858
{July 27, 1992), 57 FR 34028 {“Release 34-30958").
The amendments clarified certain reporting
requirements, updated the disciplinary history
provisions of the Form to reflect the 1990
amendments to the federal securities laws, and
narrowed the scope of ownership disclosure
required by the schedules to the Form,

* Securities Exchange Act Release No. 30959 {July
27,1992), 57 FR 34048 ("'Proposing Release”).

3 NASAA is the organization of the fifty state
securities agencies. ’

417 CFR 240.17a-5. The Commission did not
receive any comments on the proposed amendments
to Schedule 1.

actions.® In contrast, NASAA has
interpreted “proceeding” to also include -
pending criminal charges and private
civil litigation.&

In an effort to reconcile these differing
interpretations, the Commission,

-NASAA, and the National Association

of Securities Dealers, Inc. (*“NASD")
have developed a joint definition of the
term “proceeding.” Under this definition,
which has been added to the
instructions to Item 7, the term
“proceeding” includes formal
administrative and civil actions initiated
by self-regulatory organizations
{*SRO"), governmental agencies, and
foreign financial regulatory authorities
(as defined in Form BD), felony criminal
indictments and informations, and
misdemeanor informations involving the
securities-related matters listed in Item
7(A)(1) of the Form.” This interpretation
of “proceeding,” however, does not
require broker-dealers to disclose
investigations, civil litigation not
initiated by an SRO, governmental
agency, or foreign financial regulatory
authority, or criminal arrests and
charges effected in the absence of a
formal criminal indictment or
information.

The Commission believes that this
amendment to Item 7 18 consistent with
the purpose of Form BD—to provide a
uniform application form that can be
used by broker-dealers to register with
the states, the Commission, and the
NASD. Accordingly, the joint definition
replaces NASAA's interpretation of
“proceeding,” as expressed in its 1989
resolution, and the Commission’s
interpretation, as discussed in its earlier
releases.®

In addition to the amendments to the
instructions to Item 7, several technical
revisions have been made to Form BD.
First, the general instructions to the
Form have been amended to state
explicitly that broker-dealers may only
use the current version of Form BD
when filing an application pursuant to
Rule 15b1-1 [17 CFR 240.15b1-1} or an
amendment pursuant to Rule 15b3-1 [17
CFR 240.15b3-1] under the Exchange

5 Securities Exchange Act Release Nos. 2478
(February 6, 1976), 41 FR 7088, and 22468 {September
28, 1985). 50 FR 41867.

® NASAA Resolution (September 14, 1889).

7 em 7(A)(1) lists misdemeanors involving: (i)
Investments or an investment-related business; (if)
fraud, false statements, or omissions; (iii) wrongful
taking of property; and (iv) bribery, forgery,
counterfeiting, or extortion.

A formal charge that is equivalent to an )
indictment or information but that is designated
differently under state law also is considered a
“proceeding” for purposes of item 7.

8 See notes 5 & 6, supra.
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Act.? Second, Schedule A has been
amended to add a question asking
whether the applicant has any indirect
owners to report on Schedule B. This
will allow applicants to aveid having to
file Schedule B only to indicate that they
have no indirect owners. Finally, for
regulatory purposes, an “official use
only” column has been added to the
Form.19 '

B. Filing Instructions and Effective Date

The amendments to Form BD adopted
today and in Release 34-30958 become
effective on November 16, 1992. Thus, all
applicants filing for broker-dealer
registration on or after that date must
file on the new revised Form BD.

In addition, broker-dealers that
currently are registered with the
Commission should review their Form
BD filings to determine whether they
contain all of the information required
by amended ltem 7 (disciplinary
background information).!! To the
extent that the revisions to Form BD
result in a new affirmative answer to a
question in Item 7, on or promptly after
November 16, 1992, registered broker-
dealers will be required to file an
amendment to their Form BD.!2 Broker- -
dealers that can answer “no” to all of
the new questions in amended Item 7
will not be required to file an amended
Form BD at that time. Moreover,
registered broker-dealers will not be
required to make any filing on
November 16, 1992, as a result of the
other amendments to the Form, such as
the amendments to Item 10 and the
schedules.?? All registrants, however,
will be required to use the new revised
Form and schedules the next time they
need to update their ownership or other
information pursuant to Rule 15b3-1.

? Le., the most recent Form adopted by the
Commission. The Commission will not accept
applications or amendments filed on an obsolete~
Form. /

!¢ [n addition, a few technical corrections have
been made to the Form. For example, a “date status
acquired column” has been added to Schedule B,
similar to the column already included in Schedule
A.

11 For a description of the amendments to Item 7,
see Release 34-30958.

!2 The amendment should include page 1 (the
execution page). page 3 or 4 (amended to show the
new affirmative answers to questions in item 7},
and Schedule DRP (providing detailed information
with respect to the affirmative answers to questions
in [tem 7}.

Broker-dealers that previously have reported an
affirmative answer to a question in Item 7 do not
need to refile in November unless they have new
information to report .

13 See Release 34-30958.

Pursuant to section 4(c) of the
Administrative Procedure Act,14
publication of the amendments to Form
BD may not be made less than thirty
days before their effective date, absent
good cause. As noted above, the
amendments to Form BD adopted in
Release 34-30958 become effective on
November 16, 1992. In order to
coordinate the effective date of those
amendments with the amendments
adopted today, and to allow the
Commission and the NASD to publish
the new revised Form in its entirety, the
amendments to Form BD shall become
effective on November 16, 1992, based
on the Commission’s finding of good
cause.

II1. Schedule I of the FOCUS Report

Rule 17a-5 under the Exchange Act
generally requires all registered broker-
dealers to file monthly and quarterly
reports with the Commission on Form
X-17A-5 (also known as the "FOCUS”
report).?® To supplement either Part II or
IIA of the FOCUS report, registrants
also are required to file Schedule I at the
end of each calendar year. The purpose

_ of this schedule is to obtain information

about the economic and financial
characteristics of the registrant.

Item 19 of Schedule 1 to the FOCUS
report currently requests information
about the registrant’s affiliation with
any foreign broker-dealer or bank. In
addition to information about foreign
bank affiliations, the Commission
believes that it would be useful for
regulatory purposes to obtain
information about broker-dealer
affiliations with U.S. banks. The
Commission therefore is adopting an
amendment to Schedule I to require
broker-dealers to disclose whether they
are an affiliate or subsidiary of a U.S.
bank, and if so, to give the name of that
affiliate or parent company, and the
type of institution. The “Specific
Instructions” to Schedule I also have
been amended to refer to the definition
of “bank"” in Section 3(a)(6) of the
Exchange Act.18

14 5U.8.C. 551 et seq. '

'8 17 CFR 240.17a-5. Form X~17A-5 appears at 17
CFR 249.617.

16 15 U.S.C. 78c(a)(6). Under this section, the term
“bank” is defined as: (a} A banking institution
organized under the laws of the United States; (b) a
member bank of the Federal Reserve System; (c)
any other banking institution doing business under
the laws of any state or the United States, a
substantial portion of which consists of receiving
deposits or exercising fiduciary powers similar to
those permitted to national banks under the '
authority of the Comptroller of the Currency, and

*

IV. Effects on Competition and
Regulatory Flexibility Act
Considerations

Section 23(a)(2) of the Exchange
Act 17 requires the Commission, in
adopting rules under the Exchange Act,
to consider the anticompetitive effects of
such rules, if any, and to balance any
anticompetitive impact against the
regulatory benefits gained in terms of
furthering the purposes of the Exchange
Act. The Commission believes that the
amendments to Form BD and Schedule 1
of the FOCUS report will not result in
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Exchange Act. On
the contrary, the amendments to Form
BD will mitigate some of the burdens
currently associated with broker-dealer
registration.

In addition, the Commission has
prepared a Final Regulatory Flexibility
Analysis (“FRFA"), pursuant to the
requirements of the Regulatory
Flexibility Act,!® regarding the revisions
to Form BD and Schedule | of the
FOCUS report. A copy of the FRFA may
be obtained from Belinda Blaine, Branch
Chief, Office of Chief Counsel, Division
of Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549; at (202)
504-2418.

List of Subjects in 17 CFR Part 249

- Brokers, Reporting and recordkeeping
requirements, Securities.

Statutory Basis and Text of
Amendments

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 249
continues to read as follows:

Authority: 15 U.S.C. 78a, ef seg., unless
otherwise noted.

2. By revising Form BD (§ 249.501) to
read as follows: ‘

Note: Form BD does not and this revision
will not appear in the Code of Federal
Regulations.

BILLING CODE 8010-01-M

which is supervised and examined by state or
federal authority having supervision over banks;
and (d) a receiver, conservator, or other liquidating
agent of any institution or firm included in the
above paragraphs.

1715 U.S.C. 78w(a)(2).

185 1.5.C. 603
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OMB APPROVAL

OMB Number: 3235-0012
Expires: May 31, 1994
Estimated average burden

hours per form....... 3.00

FORM BD

UNIFORM APPLICATION
(&

FOR BROKER-DEALER

REGISTRATION

SEC 1490
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10.

‘e Type all information.

INSTRUCTIONS FOR FORM 8D

Updating -- By law, the applicant must update the Form BD information by submitting amendments whenever the information on file
becomes inaccurate or incomplete for any reason. Complete all amended pages in full and, except for Schedule C, circle the
number of the item being changed.

Contact Employee -- The individual listed on page 1 as the contact emptoyee must be authorized to receive ‘alt compliance
information, communications and mailings and be responsible for disseminating it within the applicant's organizatien.

Format ;, y

e Attach an Execution Pageé (Page 1) with original manual signatures to the initial Form BD filing and each amendment to the
form. Amendments to Schedutes C, D and DRP also must be accompanied by an Execution Page (Page 1). Schedules A & B are
amended by filing Schedule C.

e Give the nome of the brokér-dealer and date on each page.

« Use only the current version of Form BD and its Schedules or a réproduction of them.
pefinitions '

o Applicant -- The broker-dealer applying on or amending this form. -

e Control -- The power, directly or indirectly, to direct the management or policies of a company, whether through ownership
of securities, by contract, or otherwise. Any person that (i) is a director, general partner or officer exercising
executive responsibility (or having similar status or functions); (ii) directly or indirectly has the right to vote 25X or
more of a class of a voting security or has the power to sell or direct the sale of 25% or more of a class of voting
securities; or (iii) in the case of e partnership, has the right to receive upon dissolution, or has contributed, 25% or
more of the capital, is presumed to control that company. (This definition is used solely for the purpose of Form BD.)

s Jurisdiction -- Any non-fFederal government or regulatory body in the United States, Puerto Rico or Canada.

e Person -- An individual, partnership, corporation or other organization.

e Self-regutatory organization -- Any national securities or connndltles exchange or reglstered securities association, or
registered clearing agency.

Schedules A, 8 and C -- File Schedules A and B only with initial applications for registration. Use Schedule C to update
Schedules A and 8.

Schedule D -- Schedule D provides additional space for explaining "“yes" answers to Form BD items (except for Item 7), but not
for continuing Schedules A, B or C. To continue Schedules A, B or C, use copies of the Schedule being continued.

Schedule DRP -- All information relating to an event reportable under Item 7 must be provided on Schedule DRP. Applicant may
submit a partially compteted Schedule DRP (as specified in the Schedule) only if the applicant or control affiliate for whom
the Schedule is being filed has submitted a fully-completed Schedule DRP (in connection with another Form BD filing) or a DRP
Page (in connection with a Form U-4 filing) relating to the occurrence of the same event to the Central Registration Depository
(CRD) system of the NASD. In such cases this fully-completed Schedule DRP or DRP Page must be attached to the applicant's
Schedule ORP.

Schedule E -- Schedule E amendments reporting changes in Branch Offices may be submitted without an execution page.

Government Securities Activities

A. Section 15C of the Securities Exchange Act of 1934 requires sole government securities broker-dealers to register with the
SEC. To do so, use Form BD and answer "yes" to [tem 12 if conducting only a government securities business.

B. Broker-dealers registered or applicants applying for registration under Section 15(b) or 158 of the Exchange Act that
conduct (or intend to conduct) a govermment securities business in addition to other broker-dealer activities (if any) must
file a notice on Form BD by answering “yes" to ltem 13A.

C. Broker-dealers registered under Section 15(b) or 158 of the Exchange Act that cease.to conduct a government securities
business must file notice when ceasing their activities in government securities. To do so, file an amendment to Form BD
and answer "“yes" to Item 13B.

Federal Information Law and Requirements -- The Exchange Act, Sections 15, 15C, 17(a) and 23(a), authorize the SEC to collect
the information on this form from applicants for registration as a broker or dealer (and persons associated with applicants).
The information is used. for regulatory purposes, including deciding whether to grant registration. The SEC maintains files of
the information on this form and makes it publicly available. Only the Social Security Number information, which aids in
identifying the applicant, is voluntary.
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FORMBD | Appiicant: S SEC File No.: | CRD No.: DATE Offical
. Page1 ' ’ ‘ ! Use
8- : MM/DD/YY | Only

—

Uniform Application for Broker-Dealer Registration

WARNING: Failure to keep this form current and 1o file accurate supplementary information on a timely basis, or the failure to keep accurate books
and records or otherwise to comply with the provisions of law applying to the conduct of business as a broker-dealer would violate the Federal
securities laws and the laws of the jurisdictions and may result in disciplinary, administrative, injunctive or criminal action.

INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS.

O Application O Amendment

1. Exact name, principal business address, mailing address, if different, and telephone number of applicant:
A. Full name of applicant (if sole proprietor, state last, first and middle name):

B. RS Empl. ident. No.:

C. Name under which broker-dealer business primarily is conducted, if different: List on Schedule D any other name by
which the firm conducts business.

.

D. I this filing makes a name change on behalf of the applicant, enter the previous name and specify whether the name
change is of the applicant name (1A) or business name (1C):
Opa 0O

E. Firm main address: (Do Not Use A P.O. Box)

(Number and street) ' (City) - (State) (Zip Coqe - Al Nine Digits)
F. Mailing address, if different:

G. Business Telephone Number:

(Area Code) (Telephone Number)
H. Contact Employee:

{Name and Title) (Area Code) (Telephone N6.)

EXECUTION

For the purpose of complying with the laws of the State(s) designated in item 2 relating !o either the offer or sale of securities or commodities, the
undersigned and applicant hereby certify that the applicant is in compliance with applicable state surety bonding requirements and irrevocably ap-
point the administrator of each of those State(s) or such other person desig[mated by iaw, and the successors in such office, attorney for the ap-
plicant in said State(s), upon whom may be served any notice, process, or pleading in any action or proceeding against the applicant arising out of
or in connection with.the ofter or sale of securities or commodilies, or out of the violation or alleged violation of the laws of those State(s), and the
applicant hereby consents that any such action or proceeding against the applicant may be commenced in any court of competent jurisdiction and
proper venue within said State(s) by service of procass upon said appointee with the same etfect as if applicant were a resident in said State(s) and
had tawfully been served with process in said State(s). )

The applicant consents that service of any civil action brought by or notice of any proceeding before the Securities and Exchange Commission or
any seli-regulatory organization in connection with the applicant’s broker-dealer activities, or of any application for a protective decree filed by the
Securities Investor Protection Corporation, may be given by registered or certified mail or confirmed telegram to the applicant’s contact employee at
the main address, or mailing address if ditferent, given in ltems 1.E. and 1.F.

The undersigned, being first duly sworn, deposes and says that he/she has executed this form on behalf of, and with the authority of, said ap-
plicant. The undersigned and applicant represent that the information and statements contained herein, including exhibits attached hereto, and
other information filed herewith, all of which are made a part hereof, current, and complete. The undersigned and applicant further represent that to
the extent any information previously submitted is not amended such information is currently accurate and complete.

Date Name of Applicant
By:
- Signature and Title Print Name
Subscribed and sworn before me this day of by
: year Notary Public
My Commission expires County of State of

This page must always be comﬁleled in tull with original, manual signature and notarization. To amend, circle items being amended.
Affix notary stamp or seal where applicable.
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Applicant: . CRD No.: DATE 10fficial
FORN BD : Use
Page 2 MM/DD/YY onty
2. Indicate in the boxes below each jurisdiction in which the aspplicant is registered or wishes to register as
a broker-dealer. 1f any registration, license, or membership listed is of a restricted nature, explain fully on
Schedule D. i
Securities and Exchange Commission
sro: ASE [] Bse [] csoe [J] cse [J mse [] waso [J wvse (] piix ] pse [] Other (Specify)
,:', ac[J ax[] a2 ar[J ca[] co[] ev] oe [J oc[J rL[] 6aJ wi[] 10[J
R
f 110 w10 xsJ xy[J a3 we[] wo [ wa[J wi[J w3 ws] mo[]
3 Mt e[ wvd wu[J na T3 wwJ wv[J ne [ w0 ou] ok[J or[J pa[Q
é Ri[J se[] so0 w3 wJ v vi[J va [J wa[d w[J wi] w(J R[]
T .
1
0
N
3. Indicate date and place applicant.obtained its legal status (i.e., place of incorporation, where partnership
agreement was filed, or where applicent entity was formed):
Date of formation . Place of formation of:
(MM/DD/YY) .
CORPORATION[T] . PARTNERSHIP ] SOLE PROPRIETORSHIP[] OTHER [ ] specify
Applicant's fiscal year ends .
(MM/DD )
Schedule A and, if applicable, Schedule B8 must be completed as part of all initial applications. Amendments to *
these Schedules must be provided on Schedute C.
4. 1f applicant is a sole proprietor, state full residence address and Social Security Number.
Social Security No:
-(Number and street) (City) (State). (2ip Code - All Nine Digits)
S. Is applicant at the time of this filing succeeding to the business of a currently registered broker- Yes No
dealer? (Do not report previous successions already reported on FOrm BD)..vvvenevnnnenersvaceanesssnsas.[] [
I “yes,* answer the questions below and describe the details of the succession on Schedule D.
A. Date of Succession:
8. Name of Predecessor:
IRS Empl. Ident. No.: Firm CRD No. (if any): SEC File Number:
6. Does any person not named in Item 1 orf Schedules A, B, or C, directly or indirectly:
A. Control the management or policies of applicant through agreement or otherwise? See instructions Yes No
for Definition of Control. (If yes, state on Schedule D the exact name of each person and describe D
the basis for the person’s controt.).......... Neteseosconnentoncacntassassreasorsssasssonsnes D
8. Wholly or partially. finance the business of applicant in any manner other than by: (1) a public
offering of securities made pursuant to the Securities Act of 1933; (2) credit extended in the
ordinary course of business by suppliers, banks and others; or a satisfactory subordination
agreement, as defined in Rule 15¢3-1 under the Securities Exchange Act of 1934 (17 CFR 240.15¢3-1)? Yes No
(1f "yes," state on Schedule D the exact name of each person and describe the agreement or D D
arrangement through which such financing is made available, including the amount thereof.)..........
Answer all ftems. Complete amended pages in full, circle amerxded items and file with execution page (page 1).
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7. Background Information

Use Schedule DRP for providing details to "yes" answers to the auestions in trem 7 .

Definitions:

Control affiliate - A person named in Items 1.A., 6. or in either Schedules A, B or C as control persons or any
other individual or organization that directly or indirectly controls, is under common control with, or is
controlled by the applicant, including any current employee except one performing only clerical, administrative,
support or similar functions, or who, regardless of title, perform no executive duties or have no senior policy
making authority.

Investment or investment-related - Pertaining to securities, commodities, banking, insurance, or real estate
(including, but not limited to, acting as or being associated with a broker-dealer, m-.mcnpal securities dealer,
government securities broker or dealer, investment company, .investment adviser, futures sponsor, bank, or savmgs
and loan association).

lnvolved - Doing an act or aiding, abetting, counseling, commanding, inducing, conspiring with or failing
reasonably to supervise another in doing an act.

Forefgn financial regulatory authority - Includes (1) a foreign securities authority; (2) other governmental body
or foreign equivalent of a self-regulatory organization empowered by a foreign government to administer or enforce
its laws relating to the regulation of investment or investment-related activities; and (3) a membership
organization, a function of which is to regulate the participation of its members in the activities listed above.

Proceeding - A formal administrative or civil action initiated by a governmental agency, self-regulatory
organization or foreign financial regulatory authority, a felony criminal .indictment or information (or equivalent
formal charge), or a mjsdemeanor criminal information (or equivalent formal charge). Does pot include other civil
litigation, investigations, or arrests or similar charges effected in the absence of a formel criminal indictment
or information (or equivalent formal charge).

A. In the past ten years has the applicant or a control affiliate been conwcted ‘of or pleaded guilty or nolo
contendere ('*no contest") in a domestic or foreign court to:
(1) a felony or misdemeanor involving:

[ investment or an investment-related business
[ fraud, false statements, or omissions : Yes No
[ wrongful taking of property, or )
[ bribery, forgery, counterfeiting or extornon?l:] D
. Yes No
(2) any other felony?...c.ccveevecenrcanrnnes Ceeceterieneenans Ceeaerarraeenns D 0O

B. Has any domestic or foreign court:
(1) in the past ten years, enjoined the applicant or a control affiliate in connection with any Yes
* investment related activvty?...D

No
(2) ever found that the applicant or a control affiliate was involved in a violation of Yes No
investment related statutes or regulations?. ... cieeceactocncensooasrasnceenn D D

C. Has the U.S. Securities and Exchange Commission or the Commodity Futures Trading Commission ever:
(1) found the epplicant or a control affiliate to have made a false statement or omission?.......-....yﬁ; 'E]

(2) found the appl!cant or a control affiliate to have been frwolved in a violation of its Yes No
regulations OF StatULES?..c.vececevccnsncatostnocnnnancone cesessesrcssens .D D

(3) found the applicant or a control affiliate to have been a cause of an investment-related - Yes No
business having its authorization to do business denied, suspended, revoked, or restricted?......D D

(4) entered an order denying, suspending or revoking the applicant’s or a control affiliate's

registration or otherwise disciplined it by restricting its activities?...cevevreenanennnee ......YE]s 'El
(5) imposed a civil money penalty on the applicant or a control affiliate, or ordered the applicant Ye# No
or a control affiliate to cease and desist from any actwny?D D
0. Has any other federal regulatory agency, any state regulatory agency, or foreign tinancial regulatory
authority:
(1) ever found the applicant or a control affiliate to have made a false statement or omission or Yes No
been dishonest, unfair,.or unethical?..ciiennieeeenennnaas reseiesnanaen ceeeniasas cesseeaas D D
(2) ever found the applicant or a control affiliate to have been involved in a violation of Yes No
investmentregulations or statutes?............. ceeessesssasescasrsatciessovnoreens D D

Answer alt items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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(3) ever found the applicant or a control affiliate. to have been a cause of an investment-related Yes No
: 'business having its authorization to do business denied suspended revoked, or restricted?...... [] []
(4) in the past ten years, entered an order against the applicant or a controt affiliate in Yes No
connection with an investment-related activity?..veeuiiin i ieii ittt iiitetenraensnannas 0O 0O
(S) ever denied, suspended, or revoked the applicant's or a control affiliate's registration or
ticense, prevented it from associating with an investment-related business, or otherwise Yes - No
disciplined it by restricting 188 @Ctivities? .o eeoeeueeeeeneeneeensererasansesnnensneansnanns [] []
(6) ever revoked or suspended the applicant's or a control affiliate s license as an attorney or Yes No

accountant?.............................., .............................................. [P [] []

Yes

(1) found the applicant or a control affiliate to have made a false statement or omisSsion?........... E] ?E]

(2) found the applicant or a control affiliate to have been involved in a violation of its rules Yes :No

(other than a violation designated-as a “minor rule violation" under a plan approved by the U.S. 0O 0O
Securities and Exchange CommissSioN)?....eeneeriiiiiieneniieaneaninnnnennneenns e etetreeneeanaas

(3) found the applicant or a control affiliate to have been the cause of an investment-related Yes No

business having its authorization to do business denied, suspended, revoked, or restricted?...... 0O 0O

(4) disciplined the applicant or a controlCaffiliate by expetling or suspending it from membership, Yes No

. - by barring or suspending its association with other members, or by otherWise restricting its E] E]
ACtivities?. . iiiiiiiitisierrirscasaananns D

F. Has any foreign government, court, regulatory agency, or exchange ever entered an order’ against the ;;s 'No

appticant or a control affiliate related to investments or fraud other ‘than as_ reported in Items 7.A.,

- T T eemessaaiesnacseonans P T T R T S [] E]

G. 1Is the applicant or a control affiliate now the sub;ect of any proceeding that could result in a

Yes - No

Yyes" answer to parts A-F of this item?.. . ... ..o it ,..,.......:,..,......:[] _[]
. ‘ . " Yes Mo
H. Has a bonding company denied, paid out on or revoked a bond for the applicant?.......... creeeeaeeanan [:] C]
Yes No
I. Does the applicant have any unsatisfied iudgments or liens against it2.. ... ... cieirirennrennncvencenas [3 E]
J. Has the applicant or a control affiliate 