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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206-AESS

Absence and Leave; Voluntary Leave
Transfer and Voluntary Leave Bank
Programs

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations that amend the use of annual
leave by leave recipients under the
voluntary leave transfer or leave bank
programs. The regulations provide that
donated annual leave used by a leave
recipient under the voluntary leave
transfer program or annual leave
received from a leave bank under the
voluntary leave bank program may be
used only for the purpose of the medical
emergency for which the leave recipient
was approved. In addition, the
regulations permit an employee’s leave
bank membership to transfer to another
leave bank within the same agency. This
eliminates the need for employees who
move to another position within their
employing agency to make an additional
contribution to a leave bank for the year
in which the move occurs.

EFFECTIVE DATE: November 2, 1992.

FOR FURTHER INFORMATION CONTACT:
Lee Kara, (202) 606-2858.

SUPPLEMENTARY INFORMATION: Public
Law 100-566, the “Federal Employees
_Leave Sharing Act of 1988,” directed
OPM to establish by regulation a 5-year
experimental voluntary leave transfer
and leave bank program. OPM
published final regulations governing
these programs on December 28, 1989, in
the Federal Register (54 FR 53303). On
November 27, 1991, OPM published

proposed regulations in the Federal
Register (56 FR 80075) to make clear that
annual leave under this program may be
used only for the purpose of the medical
emergency for which the leave recipient
was approved and to permit an
employee's leave bank membership to
transfer to another leave bank within
the same agency. The original 30-day
public comment period was extended
administratively on March 24, 1992, for

" an additional 30 days because Federal

Personnel Manual Bulletin 630-64, which
notified agencies of the proposed
regulations, did not reach agencies in a
timely manner. The additional 30-day
comment period ended on April 24, 1992.

OPM received a total of 10 comments
from Federal agencies and departments.
All of the comments from Federal
agencies and departments expressed
general support for the proposed
changes. However, one agency
expressed concern about additional
recordkeeping and tracking
requirements resulting from the
proposed change to require that annual
leave received by leave recipients be
used only for the purpose of the medical
emergency for which the leave recipient
was approved. We do not believe the
proposed change poses a serious
administrative problem for agencies.
Indeed, many agencies have indicated
that the proposed change was already
incorporated into their programs.

Two other concerns were expressed.
One agency suggested changing “the”
medical emergency to ““a” medical
emergency in 5 CFR 630.909(a) and
630.1009(a). The agency believes this
change would cover situations that
involve contiguous emergencies of an
approved leave recipient. OPM agrees,
and the final regulations have been
revised accordingly.

Finally, one agency suggested that
OPM revise the definitions of “medical
emergency” in 5 CFR 630.902 and
630.1002 to include “normal” maternity
situations. The agency believes this
change would assure uniform treatment
of employees by all agencies. While we
do not believe it would be appropriate
to make such a change at this time, we
plan to comment on this suggestion in
our final report to Congress on the 5-
year experimental leave transfer/leave
bank program, which will be submitted
by April 30, 1993.

E.O. 1227, Federal Regulation

I have determined that this is not a-
major rule as defined under section 1{(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they will affect only Federal
employees and agencies.

List of Subjects in 5 CFR Part 630

Government employees.

U.S. Office of Personnel Management
Douglas A. Brook,
Acting Director.

Accordingly, OPM amends part 630 of
title 5, Code of Federal Reguiations, as
follows:

PART 630—ABSENCE AND LEAVE

1. The authority citation for part 630
continues to read as set forth below:

Autherity: 5 U.S.C. 8311; section 630.303
also issued under 5 U.S.C. 6233(a); section
630.501 and subpart F aleo issued under E.O.
11228; subpart G also issued wader 5 U.S.C.
6305; subpart H issued under 5 U.S.C. 8328;
subpart 1 also fssue under 5 U.8.C. 6332 and
Public Law 100-566; subpart ] also issued
under 5 U.S.C. 8362 and Public Law 100-568;
subpart K also {ssved under Public Law 103~
25,

2. In § 630.909, paragraph (a) is
revised to read as foliows:

§ 630.909 Use of transferred annual leave.

(a) A leave recipient may use annual
leave transferred to his or her annual
leave account under § 630.906 of this
part only for the purpose of a medical
emergency for which the leave recipient

was approved.
* L - L *

3. In § 630.1004, paragraph (h) is
amended by removing the word “or” at
the end of paragraph (h}(1), removing
the period at the end of paragraph (h}{2)
and substituting ', or” in its place, and
adding a new paragraph (h)(3) to read as
follows:

§ 630.1004 Application to become a leave
contributor and leave bank member.

(h) * ok W

(3) Eliminate the requirement for a
minimum coatribution under paragraph
(g) of this section when a leave bank
member transfers within his or her
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employing agency to an organization
covered by a different leave bank.
* - * * *

4. In § 630.1009, paragraph (a) is
revised to read as follows:

§630.1009 Use of annual leave withdrawn
from a leave bank.

{(a) A leave recipient may use annual
leave withdrawn from a leave bank only
for the purpose of a medical emergency
for which the leave recipient wa
approved. :

% * * * *
[FR Doc. 92-23773 Filed 8-30-92; 8:45 am)
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation
7 CFR Part 1494

Export Bonus Programs

' AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: The Commodity Credit
Corporation (CCC) is issuing this final
rale which establishes program
operations regulations governing the
payment of bonuses in connection with
the export of dairy products under the
Dairy Export Incentive Program (DEIP).
This final rule is intended to simplify the
administration of the DEIP, enhance
clarity, eliminate duplication, and
facilitate the use of the regulations.
EFFECTIVE DATE: October 1, 1992.

FOR FURTHER INFORMATION CONTACT:
L.T. McElvain, Director, CCC Operations
Division, USDA, FAS, room 4503-S, 1400
Independence Avenue, SW.,
Washington, DC, 20250-1000, telephone
(202) 720-6211.

SUPPLEMENTARY INFORMATION:

Regulatory Requirements

This final rule has been reviewed
under USDA procedures established in
accordance with Executive Order 12291
and Departmental Regulation No. 1512-1
and had been designated as “nonmajor."”
It has been determined that this rule will
not result in: (1) An annual effect on the
econcmy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments or
geographical regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation or the ability of United
States based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since CCC is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule,

The paperwork requirements which
would be imposed by this final rule
were contained in the interim rule and
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1980. The OMB
assigned number for those requirements
is OMB No. 0551-0029. The public
reporting burden imposed by this rule is
estimated to average 26 minutes per
response, including time for reviewing
instructions, searching existing sources,
gathering and maintaining the data
needed, and completing and reviewing
the response. Send comments regarding
this burden estimate or any other
aspects of the paperwork requirements,
including suggestions for reducing the
burden, to Department of Agriculture,
Clearance Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project {OMB No. 0551-0029},
Washington, DC 20503. :

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any state or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This rule
is not intended to have retroactive
effect. Prior to any judicial challenge to
the provisions of this rule or the
application of its provisions, the
administrative appeal procedures
established in 7 CFR 1494.901 must be
exhausted. ‘

Background

In the Federal Register of June 7, 1991
(56 FR 26323), CCC published an interim
rule which established program
operations regulations for the DEIP in 7
CFR part 1494, subpart D. This interim
rule also published as regulations the
criteria considered in evaluating and
approving proposals for country and
commodity initiatives under the EEP and
the DEIP. The criteria for the EEP and
the DEIP, as set forth in this interim rule,
are found in subparts A and C,
respectively, of 7 CFR part 1494.
Program operations regulations for the

EEP have already been codified in
subpart B and published as a final rule
on June 3, 1991 {56 FR 25005).

In the Federal Register of June 19, 1991
(56 FR 28037), CCC suspended the
effective date for subpart D from June 7,
1991 to July 3, 1991. The suspension of
subpart D allowed CCC time to re-
qualify exporters for program
particdipation before it implemented the
new program operations regulations. In
addition, subpart D was based upon the
EEP operations regulations in subpart B,
which were published in the Federal
Register as a final rule on june 3, 1991
but did niot become effective until July 3,
1991.

By the issuance of this final rule, CCC
is acting only to finalize the portions of
the interim rule published on June 7,
1991 which change the authority citation
for 7 CFR part 1494 and add subpart D.
Subparts A and C remain interim rules.
CCC will issue a final rule with respect
to subparts A and C in the future.

The DEIP is administered by the
Foreign Agricultural Service (FAS), on
behalf of CCC. Like the EEP, the DEIP
had been administered through the
issuance of “*Announcements” and
“Invitations for Offers” (Invitations). It
has been determined that the DEIP shall
be operated in a manner consistent with
the published regulations for the EEP.
Therefore, § 1494.1200 provides that,
except as otherwise stated in subpart D,
the program operations regulations set
forth in subpart B for the EEP will also
apply to the DEIP.

Three provisions relating specifically
to the DEIP were set forth in
§§ 1494.1201, 1494.1202, and 1494.1203 of
the interim rule. Section 1494.1201
contained a definition of “eligible
commodity™ for the purposes of the
DEIP which superseded the definition in
§ 1494.201(p). Upon further review, it has
been determined that the definition of
“gligible commodity in § 1494.201(p) is
appropriate for the DEIP as well as for
the EEP. CCC will specify in each DEIP
Invitation the particular dairy product
which will be the eligible commodity for
the purposes of such Invitation. Because
§ 1494.1201 of the interim rule was
unnecessary, it has been removed in the
final rule.

Section 1494.1202 of the interim rule
was included as the result of section 153
of the Food Security Act of 1985, as
amended, which provides that, if CCC
certificates furnished to an exporter-as a
bonus under the DEIP are exchanged for
CCC-owned dairy products, regulations
issued by the Secretary of Agriculture
shall ensure that the exporter must sell
for export such dairy products or an
equal quantity of other dairy products. It
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is not expected that CCC will make
dairy products available to be
exchanged for CCC certificates in the
foreseeable future. Therefore,

§ 1494.1202 of the interim rule was
unnecessary and it has been removed in
the final rule.

Section 1494.1203 of the interim rule
dealt with the Paperwork Reduction Act
as it pertains to the DEIP, This section
~ has been re-numbered as § 1494.1201 in

the final rule.

FAS will continue to maintain the
system of issuing Invitations for targeted
countries under the DEIP. Any terms or
conditions applicable to a particular
DEIP Invitation, beyond those terms and
conditions set forth in subparts B or D of
part 1494, will be specifically provided
for in such Invitation.

Comments on the interim rule which
established the DEIP gperations
regulations were to be submitted by
August 6, 1991, However, no comments
pertaining to the DEIP operations
regulations in Subpart D were received.
Therefore, CCC has determined to make
no significant changes to the DEIP
operations regulations and is publishing
subpart D of 7 CFR part 1494 as a final
rule.

List of Subjects in 7 CFR Part 1494

Administrative practice and
procedure, Agricultural commaodities,
Exports, Reporting and recardkeeping
requirements.

Accordingly, part 1494 of 7 CFR
chapter XIV, is amended as follows:

Subpart B—Export Enhancement
Program Operations

1. Subpart D is revised to read as
follows:

Subpart D—Dairy Export Incentive Program
Operations

Sec.
1494.1200 Program operations.
1494.1201 Paperwork Reduction Act.

Subpart D—Dalry Export Incentive
Program Operations

Authority: 15 U.S.C. 713a-14, 714c.

§ 149%.1200 Program Operations.

This subpart contains the regulations
governing the operation of the Dairy
Export Incentive Pregram (DEIP) of the
Commodity Credit Corporation (CCC).
Under the DEIP, CCC facilitates the
export of U.S. dairy products by paying
bonuses to exporters which export U.S.
dairy products to targeted markets in
accordance with the terms and

conditions of an Agreement entered into
between the exporter and CCC. Except
as otherwise provided in this subpart,
the program operations provisions of
subpart B of this part, relating to the
Export Enhancement Program, will also
apply to the DEIP. Any terms or
conditions applicable to a particular
Invitation for Offers (Invitation) under
the DEIP, beyond those terms or
conditions set forth in this subpart or
subpart B of this part, will be
specifically provided for in such
Invitation.

§ 1494.1201 Paperwork Reduction Act.
The information collection
requirements contained in this subpart
have been approved by the Office of
Management and Budget (OMB) in
accordance with the provisions of 44
U.S.C. chapter 35 and have been
assigned OMB control No. 0551-0029.
Signed this 25th day of Sept., 1992 at
Washington, DC.
Christopher E. Goldthwait,
Acting General Sales Manager, Foreign
Agricultural Service and Acting Vice
President, Commodity Credit Corporation.
[FR Doc. 9223791 Filed 9-30-92; 8:45 am]}
BILLING CODE 3410-10-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12CFR Part 327
RIN 3064-AA37, 3064-AA96, 3064-AB14

Assessments

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Board of Directors
(Board) of the Federal Deposit Insurance
Corporation (FDIC) is amending its
regulations on assessments to: Adopt a
recapitalization schedule for the Bank
Insurance Fund (BIF); increase the
deposit insurance assessment rate for
certain members of the BIF during the
first semiannual period of calendar year
1993 and thereafter; increase the deposit
insurance assessment rate for certain
members of the Savings Association
Insurance Fund {SAIF) during the first
semiannual period of 1993 and
thereafter; and adopt a transitional risk-
based deposit insurance assessment
system. The intended purposes of this
final rule are to establish a schedule
according to which the BIF will be
recapitalized within 15 years, to
increase the assessment rates for certain
BIF and SAIF members, respectively, to
recapitalize the BIF and SAIF within the
respective time frames prescribed by the

applicable provisions of the Federal
Deposit Insurance Act (FDI Act), and to
provide for a transition from a uniform
rate to a risk-based insurance
assessment system.

DATES: Effective date: The final rule is
effective November 2, 1992,

Applicability dates: The respective
assessment rate increases for BIF and
SAIF members, as well as the risk-based
assessment gystem, will apply to
assessments that become due in the first
semiannual period of 1993 and
thereafter.

FOR FURTHER INFORMATION CONTACT:
William R. Watson, Director, Division of
Research and Statistics, (202) 898-3946,
Jennifer L. Eccles, Senior Financial
Analyst, Division of Research and
Statistics, (202) 898-8537; on the risk-
based assessment gystem: George
French, Chief, Financial Markets
Section, Division of Research and
Statistics, (202) 898-3929, or William
Farrell, Chief, Receipts Section, Division
of Accounting and Corporate Services,
(703) 516-5546; on legal issues involving
the BIF recapitalization schedule and
the transitional risk-based assessment
system, Martha L. Coulter, Counsel,

. Legal Division, (202) 898-7348; on legal

issues involving the BIF and SAIF rate
increases, Joseph A. DiNuzzo, Senior
Attorney, Legal Division, (202) 898-7349.
The address for all these individuals is:
Federal Depasit Insurance Corporation,
550—17th Street NW., Washington, DC
20429,

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

No collections of information pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.}
are contained in any of the four
components of the final rule.
Consequently, no information has been
submitted to the Office of Management
and Budget for review.

Regulatory Flexibility Act

The Board hereby certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). It will not
impose burdens on depository
institutions of any size and will not have
the type of economic impact addressed
by the Act. Moreover, to the extent the
final rule relates to the assessment rates
to be paid by BIF and SAIF member
institutions, the Act does not apply to a
rule of particular applicability relating to
rates, wages, corporate or financial
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structures or reorganizations thereof. Id.
at 601(2).

Particularly, in connection with the
transitional risk-based assessment
system, the assessment obligations that
will result from the system will be
determined by an institution's deposit
base and the risk posed to the FDIC. The
first element as a matter of course
fulfills the primary purpose of the
Regulatory Flexibility Act, which is to
make sure that agencies’ rules do not
impose disproportionate burdens on
small businesses. The second element—
the risk posed to the deposit insurance
fund of which the institution is a
member—is clearly one intended by
Congress, as evidenced by the mandate
in the FDIC Improvement Act of 1991 for
implementation of a risk-based
assessment system.

Accordingly, the Act's requirements
regarding an initial and final regulatory
flexibility analysis (/d. at 603 & 604) are
not applicable here.

The Final Rule
Background

On May 21, 1992, the Board published
separately in the Federal Register

proposed amendments to part 327 of the *

FDIC's regulations (12 CFR part 327)
(part 327) to: (1) Increase the deposit
assessment rate to be paid by BIF
members from 0.23 percent to 0.28
percent starting with the first
semiannual period of 1993 and
thereafter (57 FR 21623 {1992)); (2)
increase the SAIF deposit assessment
rate to be paid by SAIF members from
0.23 percent to 0.28 percent starting with
the first semiannual period of 1993 and
thereafter (Id, at 21627); and (3) provide
for a transitional assessment system
under which BIF and SAIF member
institutions would, beginning in January
1993, pay assessments at rates based on
certain risk-related factors. (/d. at
21617). The comment period on the SAIF
assessment rate increase and
transitional risk-based assessment
proposals ended on July 20, 1992.
Because of an extension in the comment
period provided for the BIF assessment
rate increase proposal {57 FR 28810, June
24, 1992), the comment period for that
proposal ended on August 13, 1992,

On june 29, 1992, the Board published
in the Federal Register a proposed
schedule sccording to which the BIF
designated reserve ratio of 1.25 percent
would be achieved within the statutery
period of 15 years. 57 FR 28810. The
camment period on that proposal also
ended on August 13, 1992

Explanation of the Final Rule; Approach
Taken by the Board

The approach used by the Board in
taking final action on the four proposed
rules was to amend part 327 by adopting
a BIF recapitalization schedule and a
transitional risk-based assessment
system. The amendments to part 327
implementing the transitional risk-based
assessment system include risk-based
assessment schedules reflecting
increased rates for certain BIF and SAIF
members, respectively. The Board's
approach entailed selecting and
implementing a transitional risk-based
assessment schedule for each fund (as
described below), instead of a target
average assessment rate, as had been
proposed. The actual assessment rate
applicable to each institution will
depend on the risk assessment
classification assigned to that institution
by the FDIC and reflected in the
assessment rate schedules adopted by
the Board for BIF and SAIF members.

The Board's goal in considering the
four assessment-related proposals was
to adopt a final rule that is fair and
easily understood, that is not unduly
burdensome to weak institutions, that
maintains adequate revenue to
recapitalize the funds, and that
increases the financial incentive for
insured institutions to maintain safety
and soundness. The consolidated
approach, therefore, incorporates all of
the features and achieves all of the goals
of the previous four proposals. It also
draws upon the public comments
received on the four individual
proposals.

Primarily, the final rule seeks to
strengthen both the BIF and the SAIF by
recapitalizing each fund to the
designated reserve ratio within 15 years.
While the final rule will raise
assessment rates for some institutions,
the transitional risk-based assessment
system is intended to make the deposit
insurance system fairer to well-run
institutions and encourage weaker
institutions to improve their condition.
Thus, the rule promotes safety and
soundness in the banking and thrift
industries.

Under a risk-based assessment
system, chanzing conditions in the
banking and thrift industries and in
individual institutions will result in

shifts amang the rate cells of the

assessment schedules. Over time, the
result wili be a variation in assessment

tTevenue. For example, in the first two

quarters of calendar year 1992, insured
instituticns have generally improved
their capital ratios; under a risk-based
assessment system, these improvements

‘would have caused a migration away

from higher-rate cells in the rate
schedule to lower rate cells. As a result,
revenues anticipated under the
originally proposed schedule would
have been less than the revenue
anticipated using year-end 1991 data. To
the extent insured institutions have
increased capital and retained earnings,
the risk of loss to the deposit insurance
funds is reduced and it is consistent
with the concept of risk-based premiums
that somewhat less assessment revenue
be collected. Because the assessment
rate applicable to any institution will be
determined by the risk-based
assessment amendments and because of
shifts in rate cells over time, the Board
decided that it was unnecessary and
confusing to issue separate regulations
providing industry average assessment
rates.

While assessment revenue will vary
over time, it should remain consistent
with the BIF recapitalization schedule
and the projected recapitalization of
SAIF within a reasonable period of time.
As noted in the preceding example,
when banking and thrift industry
conditions improve, banks and thrifts
will shift toward the lower-paying end
of the assessment schedule, thereby
generating less agsessment revenue to
the BIF and SAIF. Concurrently,
improved conditions lower the exposure
of the funds, thereby requiring a lower
outflow of fund resources. The reverse is
true when conditions deteriorate:
Institutions pay higher agsessment rates
as they move into higher-paying cells,
thereby supporting the greater needs of
the fund. The Board will monitor and
reevaluate the assessment rates and
assessment revenues at six-month
intervals while measuring the progress
of recapitalization of both insurance
funds. The Board intends to review
assessment rates for BIF and SAIF
members in November of this year.

As discussed below, under the
transitional risk-based assessment
system, the FDIC will place each insured
institution in one of nine assessment
risk categories based on certain capital

-and supervisory measures. While the

proposed rule provided for a spread of
six basis points between the highest and
lowest rates, most of the comment
letters argued for a wider premium
spread. Upon consideration of this -
overwhelming preference, the final rule
includes a spread between the highest
and the lowest premiums of eight basis
points. While this spread does not
adequately reflect the difference in risk
to the FDIC between the wezkest and
strongest institutions, the Board is
concerned th it a larger spread could
create suffici :nt disruption and hardship
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to weak institutions as to be
inconsistent with the spirit of a
transition rule. A wider spread may be
recommended with the permanent risk-
based assessment system.

Also, as discussed below, the Board is
adopting a revised BIF recapitalization
schedule which has been amended to
incorporate mid-year BIF results and to
adjust the timing of failed bank losses
over the 15-year period.

Based on the applicable statutory
requirements and the analyses
discussed below, and in consideration of
the comments received on the respective
proposals, the Board is issuing this final
rule.

The following is a discussion of the
four separate proposals, including a
discussion of the specific background of
each proposal, the comments received
on the proposal, and the Board's action
with respect to each.

Subpart A. The BIF Recapitalization
Schedule

1. The Proposed Rule

Section 7(b)(1){C)(ii) of the FDI Act {12
U.S.C. 1817(b){1)(C){ii}), as amended by
section 104 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (Pub. L. 102-242, 105 Stat. 2239)
(FDIC Improvement act) provides:

If the reserve ratio of the Bank Insurance
Fund is less than the designated reserve ratio,
the FDIC Board of Directors shall set the
semiannual assessment rates—that are
sufficient to increase the reserve ratio to the
designated reserve ratio not later than one
year after such rates are set; or in accordance

Swith a BIF recapitalization schedule
promulgated by the FDIC.

Under section 7(b){1)(B) of the FDI
Act, the BIF designated reserve ratio is
1.25 percent. BIF's actual reserve ratio
{based on a mid-year 1892 fund balance -
of approximately negative $5.5 billion) is
approximately negative 0.28 percent.
Because of the extent of the difference
between BIF's current reserve ratio and
the designated reserve ratio, the Board
determined that it would be infeasible to
set an assessment rate sufficient to

increase the reserve ratio from its
current level to 1.25 percent within one
year. Thus, pursuant to clause (If) of
section 7(b}(1)(C)(ii), the Board proposed
a BIF recapitalization schedule "in
accordance with” which to determine
semiannual assessment rates for BIF
member institutions. As noted above,
the Board's proposed rule was published
in the Federal Register on June 29, 1992.

Section 7{b}(1)(C](iii) of the FDI Act,
as also amended by section 104 of the
FDIC Improvement Act, requires that the
BIF recapitalization schedule
promulgated by the Board specify, at
semiannual intervals, target reserve
ratios for the Bank Insurance Fund,
culminating in a reserve ratio that is
equal to the designated reserve ratio no
later than 15 years after the date on
which the schedule becomes effective.

The recapitalization schedule
proposed by the Board was designed to -
achieve the designated reserve ratio by
the end of a 15-year period that began at
year-end 1991,

Public comment on the proposed
recapitalization schedule was invited for
a 45-day period ending August 13, 1992,
Also ending the same day was the 84-
day comment period for the Board's
proposal to increase the BIF assessment
rate to 28 basis points per annum
effective January 1, 1993. (The original
60-day comment period for the proposed
rate increase was extended to provide
for an overlap with the comment period-
for the proposed recapitalization’
schedule. 57 FR 28810, June 29, 1992. In
proposing the rate increase, the Board
relied on the same assumptions and
underlying date on which the proposed
recapitalization schedule was based.
Because the assessment rates in effect -
in the early part of the period covered
by the recapitalization schedule would
necessarily play an important role in the’
revenue projections to be used i in
developing the schedule, it was"
determined that the Board should

address the rate issue before completing .

the proposed recapitalization schedule.
. As described in some detail in the
Federal Register notice addressing the’

proposed recapitalization schedule, the
proposal was based on a set of financial
assumptions regarding the three primary
factors affecting the long-term condition
of the BIF; The number and size of future
bank failures, the costs of resolving
these failures, and the amount of
assessment income received from BIF
member institutions. Because future
economic conditions impacting these
factors cannot be predicted with
certainty, for each factor the FDIC
assumed values ranging from
reasonably optimistic to reasonably
pessimistic. Various scenarios
representing a combination of values
across the range were examined for
each of the factors, and each scenario
was assigned a probability based on the
combination of the respective
probabilities estimated for each of the
values individually. Applying the

- proposed assessment rate of 28 basis
points as of January 1, 1993, composite
projections were derived from the
various scenarios and probabilities. The
proposed recapitalization schedule,
which showed a positive reserve ratio
beginning in the year 2000, was
developed from these projections.

The Board has now adopted a
recapitalization schedule which has
been amended to incorporate mid-year
BIF results and to adjust the timing of
failed bank assets over the 15-year
period. The Board has also adopted
increased assessment rates for certain
BIF members as indicated in the
assessment rate schedule provided as
part of the transitional risk-based
deposit assessment system, under which
institutions posing a greater risk of loss
to the BIF or to the SAIF will pay
deposit premiums at a higher rate than
will lower-rigk institutions. However,

- because’this new system is desngned to
produce assessment revenue in line with
the fund's needs, the recapitalization
schedule is consistent with this new
assessment gystem. The revised '
assumptions underlying the
recapitalization schedule are listed
below in Table 1.

"TABLE 1.—BIF RECAPITALIZATION SCHEDULE ASSUMPTIONS

1992 | 1993 1994 1995 1996 1997 1998 | 1999 | 2000 | 200t | 2002 | 2003 ‘| 2004 | 2005 | 2006
Assumptions:
Deposit and Asset : ‘ ) o . o | 1.

GIOWEN .covvversenntaveresenes | 28%|  28%| 28%( 28% 28%] 28%| . 28%| 28%| 28%| 2:8%| 28%| 28%| 28%| 28%| 2.8%
FDIC Opportunity Rate.| . 6.0%| 6.0%| 60%| 60%| 6.0%| 6.0% 60%| .60%| 6.0%| 6.0%f 60%] 60%| 60%| 60%| 6.0%
Failed Bank Assets ' . o L P REUREEE R B SR PO |

37 76 - 68 52 35 a2 25 25 20 20 20 2y . 22
17% 17% 17% 17% 17% 17% 7% 1% 1% 7% 17%] 17%] 17%| 17%] 17%_

(5B)errerrcrenseneseaesnen 3526 - 3,625 3726| 3,831 3938 4,048 ' 4,162{"  4,278| 4,308} 4,521| 4,64] 4,776 4912 5,049] 5190
Insured deposits ($B).....;. . 2,048{ 2,105 2,164) 2,225| . 2287 . 235%| 2417 2485 2554 2,626 2,700f 2,776} 2,853} -2,083{ 3,015
Assessment Base ($B).{  2,560( 2632| 2706! 2781 2859 2939 3,022 °3,106 3,193} 3,283 3374 3,469 3,566| 3,666| 3.769
Assessment Rate (bp)...  ~23.0 254 254 259 25.9 259 259l 259l 250 2591 25091 2501 258! 2590 259.
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TABLE 1.—BIF RECAPITALIZATION SCHEDULE ASSUMPTIONS—Continued

1992 | 1993 | 1994 | 1995 | 1006 | 1897 | 1988 | 1999 | 2000 | 2001 | 2002 { 2003 | 2004 | 2005 | 2006
Assessments ($8) .......... 58 8.6 8.7 7.4 73 75 7.7 79 81 83 68 88 900/ 93 88
Net income ($8)............| ©e (@8 (1 (03 06 19 27 31 43] 49| 54/ 59 64 70 76
FUN (8B)..crrrevnrrrronresen L el (104 (s 8] M2 e ®©n (38 08 57 11.4] 170] 234 304 380
T | —0.37%] —0.50%] —0.53%] —0.53%| —0.49%] —0.40%] —0.28%| —0.14%] 0.03%] 0.22%| 0.41%| 0.61%| 0.82%| 1.04%| 1.25%

II. Discussion of Comments Received

The FDIC received 15 letters
commenting on the proposed BIF
recapitalization schedule, 10 of which
were submitted by bankers and 5 by
trade groups. Two of the bankers and
one trade group commenting on the
proposed recapitalization schedule
expressly favored the proposal, citing
the need to ensure the financial stability
of the BIF. Eight commenters implicitly
rejected the proposal. Five commenters
questioned the FDIC's assumptions
underlying the schedule. One banker
commented that the assumptions were
not the same as those of a major trade
association, which, according to the
trade association, demonstrated that the
designated reserve ratio could be
achieved within 15 years at the present
23 basis point assessment rate. Several
bankers and trade groups suggested that
the FDIC's projections for the failure of
BIF member institutions were too high,
especially given the recent performance
of the banking industry, and furthermore
that the large reserve set aside for the
BIF in 1991 was more than sufficient to
handle a more realistic set of failure
projections.

The Board agrees that recent
economic conditions have contributed to
improvements in banking industry
profitability, especially net interest
margins. However, it is not clear how
long these conditions will be sustained.

Moreover, weakness in real estate
markets could lead to additiona) failures
beyond those consistent with the most
conservative public forecasts.

As indicated in its proposal, the Board
is well aware of the uncertainty
regarding future economic conditions
and their impact on the long-term
condition of the BIF. To deal with this
uncertainty, FDIC staff utilized a range
of values for each of the major factors
affecting the fund, including the size and
number of future failures. For each
factor, values ranged from optimistic to
pessimistic. Given these assumptions,
the FDIC staff projected the BIF over 15
years and determined that an increase
in assessment revenue was needed to
cover expenses and to recapitalize the
fund within 15 years.

In its proposal, the Board clearly

recognized that “[fJuture insurance
losses or other conditions affecting the
BIF may turn out differently than
assumed for purposes of developing the
proposed schedule.” 57 FR 28813, June
29, 1992, For this reason, the Board
further indicated that once a
recapitalization schedule was adopted,
it “plans to monitor relevant
developments and, if circumstances
warrant, to consider revision of the
schedule, or assessment rate
adjustments, based on such
developments.” Id. The Board reiterates
this intent.

Two bankers and 4 trade groups also
commented that the assessment rate
increase would have a negative impact
on the banking industry. It was
suggested that the higher premiums
would lower earnings, thereby
decreasing a bank's ability to fund
loans. Combined with the added
expenses associated with other new
regulations, the bankers believed that it
would be harder to compete with non-
insured institutions, and that banks in a
weaker capital position would be more
likely to fail.

As discussed below in connection
with the BIF assessment rate increase,
the FDIC staff performed an analysis of
the impact of such an increase on bank
capital and earnings. While the Board is
concerned about the need to recapitalize
the BIF without unduly burdening the
industry, it believes that the impact
analysis demonstrates that the schedule
adopted will not result in an undue
burden. Furthermore, the Board believes
that the banking industry will continue
to compete successfully against non-
insured financial institutions by virtue of
the fact that deposit insurance is valued
by consumers.

Several alternatives to the proposed
recapitalization schedule were
suggested by commenters. One banker
recommended that the BIF be
recapitalized immediately through a
one-time special assessment, rather than
over the proposed 15-year period. As
indicated in the proposal, the Board
believes that, while it does have the
authority under section 7(b) of the FDI
Act to set the assessment rate high
enough to recapitalize the BIF within
one year, the difference between the

current negative reserve ratio and the
required 1.25 percent is so substantial
that immediate recapitalization is not a
feasible alternative. 57 FR 28811, June
29, 1992. The Board is concerned that
such action would potentially have a
significantly adverse effect on the
banking industry.

Finally, one trade group recommended
that the recapitalization schedule begin
in 1993 with a 23 basis point assessment
rate due to questions surrounding
projection assumptions and the potential
negative side effects of a rate increase.
However, the Board has determined that
an increase in assessment revenue is
necessary in order to bring current
revenues in line with current expenses
and to begin the statutorily mandated
recapitalization of BIF.

Subpart B. The BIF Member Assessment
Rate Increase

1 Increase in the BIF Member
Assessment Rate

As noted above, on May 21, 1992, the
Board published in the Federal Register
a proposed amendment to part 327 of the
FDIC’s regulations to increase the
deposit assessment rate to be paid by
BIF members from 0.23 percent to 0.28
percent starting with the first
semiannual period of 1993 and
thereafter. The comment period on the
proposed rule ended on August 13, 1992.

As noted above, the Board now is
increasing the BIF-member assessment
rate from a uniform rate of 0.23 percent
to the rates indicated in the transitional
risk-based assessment schedule
provided and discugsed below. As
explained below, the actual assessment
rate to be paid by each BIF member will
be based on the institution’s assessment
risk classification. The new rates will
apply to assessments that become due
in the first semiannual period of 1993
and thereafter.

As required by section 7(b) of the FDI
Act {12 U.S.C. 1817(b)(1)(C)(ii)(I1}} the
BIF member assessment rate increase
imposed by the final rule is being set in
accordance with the BIF recapitalization
schedule discussed above.
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IL Statutory Provisions and Economic
Analyses

A. Designated Reserve Ratio

Section 7(b} of the FDI Act (12 U.S.C.
1817(b}), as implemented by part 327,
requires that all FDIC-insured
depository institutions pay to the FDIC
semiannual assessments based on the
types and dollar amounts of deposits
held at such institutions.

Section 7(b} of the FDA Act states, in
relevant part, that if the reserve ratio of
the Bank Insurance Fund is less than the
designated reserve ratio, the FDIC Board
of Directors shall set the semiannual
assessment rates that are sufficient to
increase the reserve ratio to the’
designated reserve ratio not later than
one year after such rates are set; or in
accordance with a BIF recapitalization
schedule promulgated by the FDIC. /d.
at 1817(b)(1)(C).

Section 7(b)(1)(B) of the FDI Act sets
the BIF designated reserve ratio at 1.25
percent (Designated Reserve Ratio) Id.
at 1817(b)(1)(B).

The BIF’s reserve ratio {Actual
Reserve Ratio) at mid-year 1992 was
substantially below the 1.25 percent
Designated Reserve Ratio. Because of
the negative impact on the banking
industry, it would be infeasible and
undesirable to increase the assessment
rate to achieve the Designated Reserve
Ratio within one year. Thus, as required
by section 7(b), the Board is hereby
increasing the BIF assessment rate in
accordance with the BIF recapitalization
schedule discussed above.

B. Need for the Increase

As noted above, the Designated
Reserve Ratio is currently set by statute
at 1.25 percent, to be achieved within a
fifteen-year period. Id. at 1817[b)(1)(B)
The Actual Reserve Ratio is
substantially below that level. The
Actual Reserve Ratio has not
approached 1.25 percent since 1981,
when it was 1.24 percent. The BIF's
balance peaked in 1987 at $18.3 billion,
but even at that time was only 1.10
percent of insured deposits. Since 1987,
the Actual Reserve Ratio has continued
to decline, falling to 0.21 percent at year-
end 1990 (when the BIF balance was $4.4

- billion). Both the BIF reserve ratio and
the BIF balance were significantly below
zero at mid-year 1992,

The long-term condition of the BIF
depends directly on the amount of
assessment income provided by BIF
members, the number and-size of future
bank failures and the costs of resolving
failures. The level of failed bank assets
combined with the assumed resolution
cost rate determines insurance losses
over the prescribed fifteen-year period

in which to achieve the Designated
Reserve Ratio. Furthermore, growth
assumptions affect the analysis in three
ways: Through BIF revenue, which
increases for a given assessment rate as
the assessment base grows; through
failed bank assets, which are assumed
to grow with industry assets; and by
increasing the fund balance necessary to
achieve the Designated Reserve Ratio as
insured deposits grow. ‘

Given a set of assumptions about
these factors, it is relatively
straightforward to project the BIF's
balance over a fifteen-year period.

However, analysis based on a single set .

of assumptions ignores the considerable
uncertainty surrounding these factors.
To deal with this uncertainty, the FDIC
staff examined a range of values for
failed bank assets, resolution costs, and
industry growth, ranging from optimistic
to pessimistic values. Each value was
assigned a probability based on
historical relationships and the informed
judgment of staff, rather than on explicit
statistical techniques applied to
selective historical data.

The staff projected the BIF reserve
ratio over a fifteen-year period under
numerous scenarios, each scenario
representing a combination of the values
for each of the factors with a probability
based on the combination of
probabilities for each of the factors. As
a result, it was possible to identify the
scenarios under which the BIF would
reach the Designated Reserve Ratio of
1.25 percent of insured deposits within
the prescribed fifteen years.
Furthermore, by adding the probabilities
assigned to each scenario, it was
possible to calculate the subjective
probability that, for a given assessment
level, the fund would meet the
Designated Reserve Ratio within fifteen
years.

More detail regarding this analysis is
provided in the Federal Register notice
on the proposed BIF capitalization
schedule published on June 29, 1992;
however, the analysis suggested that an
increased assessment rate was
necessary for recapitalizing the fund.

Accordingly, consistent with the
assumptions underlying the BIF
recapitalization schedule, the Board is
raising the BIF assessment rate for the
first semiannual period of 1993 and
thereafter from a uniform rate of 0.23
percent to the rates provided in the
transitional risk-based assessment
schedule. The increase in assessment
revenue is needed as part of an overall
effort to bring the Actual Reserve Ratio
up to the statutorily required Designated
Reserve Ratio of 1.25% within fifteen
years. Because of the inherent
uncertainties involved in determining

the appropriate assessment rate, the
Board anticipates that it will reconsider
the adequacy and appropriateness of the
BIF assessment rate as conditions
warrant.

Many of the comment letters received
questioned the FDIC's assumptions
given the recent improvement in
banking industry profitability. While
earnings results so far this year
represent significant gains over recent
years, it is debatable whether these
short-term trends should form the basis
for longer-term projections such as those
used in the schedule for recapitalizing
the BIF. Much of the improvement that
has occurred has stemmed from
favorable interest rate conditions that
may not persist. Despite some
encouraging signs of easing asset-
quality problems, the industry remains
burdened by a large inventory of
nonperforming assets, and some key
borrowing sectors (particularly
commercial real estate) remain
economically distressed. Banks on the
FDIC's “Problem List” continue to
comprise a historically large share of the
industry.

Commerical bank eammgs have
shown considerable improvement in the
twelve months ended June 30. One of the
main factors contributing to the
improvement has been the favorable
interest rate conditions that have
prevailed during that period. The decline
in interest rates has produced wider
spreads between the rates banks earn
on their assets and the rates they pay
for their liabilities. Low interest rates
have also increased the market values
of fixed-rate assets and allowed banks.
to realize some of these gains through
sales of investment securities. Together,
the wider margins and increased
contributions of securities gains have
produced 75 percent of the $5.5-billion
year-to-year improvement in industry
net income.

It is likely that the favorable interest
rate conditions have also provided a
temporary boost te noninterest income
and have limited increases in
noninterest expense; therefore, most of

the recent net income gain can be traced

to interest rate conditions. However, the
interest rate conditions that have made
these improveéments possible are
unprecedented in recent years, and will
not persist indefinitely. This suggests
that much of the recent rise in
profitability may prove to be temporary,
absent more fundamental improvements
in asset quality and lending growth.
Furthermore, the wide spread between
long- and short-term interest rates have
prompted a shift in bank balance sheets
that could lead to narrower-than-usual
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margins in the event of a sharp rise in
interest rates.

At commercial and BIF-insured
savings banks, noncurrent loans and
other real estate owned as a percent of
total assets have declined for four
consecutive quarters, but the current
proportion (3.08 percent at June 30, 1992}
is still significantly above the levels
preceding December 1990. The
proportion remains high in spite of the
volume of troubled assets that have
been removed from the industry by the
resolutions of failed commercial and
savings banks, which have averaged
more than 150 per year since the
beginning of 1984.

For example, the 68 banks that failed
during the first six months of 1992
reported troubled assets of about $2
billion. On a regional basis, the
proportion of troubled assets at banks in
the West has worsened over the past
two years, from 2.31 percent in June 1990
to 3.65 percent in June 1992. In the
Northeast, where troubled assets have
improved recently, the proportion {4.19
percent) still exceeds all other regions.

Reserve coverage was 73 cents for
each dollar of noncurrent loans at june
30, 1992 for commercial and BIF-insured
savings banks. However, the Northeast
(at 62 cents) and the West (75 cents) are
the only regions below 94 cents. These
two regions also have the highest
proportions of noncurrent loans among
the six regions: 5.06 percent for the
Northeast and 3.93 percent for the West,
the only regions above 2.50 percent.

Troubled real estate asset ratiog—
noncurrent real estate loans and other
real estate owned (OREQ) as a percent
of total real estate loans plus OREO—at
commercial banks have exceeded 7
percent nationally since December 1990.

Recent improvement in the Southwest
has been offset by deterioration in the
West, and the Northeast (currently 11.76
percent) has remained above the 10
percent level since late 1990,

Total assets of institutions on the
FDIC's "Problem List" remain at near-
record levels. While problem bank
assets have declined this year (to $567.5
billion at the end of June, down from
$610 billion at the end of 1991), they
remain well above the levels of recent
years. As of June 30, 1992, fifteen
percent of the assets held by BIF-insured
institutions were in “problem” banks.
Problem bank assets remain at high
levels despite the resolution of more
than 1,200 institutions with more than
$200 billion in assets since 1984, when
assets of “problem” banks comprised 8.5
percent of the industry’s assets.

There is considerable uncertainty
regarding the health of commercial
banks in the Western United States. As

of March 31, 1992 the West had the
second highest percentage of assets held
by banks rated either a CAMEL “4" or
5" (19 percent), after the Northeast (27
percent). The percentage of assets held
by banks rated CAMEL “3" has shown
the first twelve-month decline since the
end of 1988, In the West, however, the
percentage of assets held by “3"-rated
banks has increased dramatically—from
8 percent as of June 1968 to 47 percent
as of March 31, 1992. Over the same
period, the percentage of assets held by
banks in the West rated CAMEL “4" or
5" has grown from 6 percent to 19
percent. If the economy in the Western
states does not improve, the number and
assets of “problem" banks are likely to
continue to increase, especially in ’

The preceding discussion suggests
that it would be premature to conclude
that there has been a significant and
permanent reduction in risks to the
insurance funds. While forecasts are
uncertain, recapitalization of the funds
requires first that current revenues cover
current expenses, and second that
additional funds be set aside for
recapitalization. In order to accomplish
these tasks, an increase in assessment
revenue is necessary.

C. Impact on Bank Capital and Earnings
1. In general.

Increases in deposit insurance
assessment rates add to insured banks’
operating costs. These cost increases
will have a measurable effect upon
banks’ profitability and capitalization.
Increases in deposit insurance
assessment expenses do not, however,
necessarily lead to equally
proportionate declines in bank profits.
There are at least two factors which can
reduce the adverse impact of increased
assessments upon banks’ profits and

First, some portion of the assessment
increase may be passed on to customers
in the form of higher borrowing rates,
increased service fees, and lower
deposit rates. The extent of cost sharing
will be dependent upon the level of
competition faced by banks. Banks
facing little competition should be able
to pass a larger portion of the increase
in assessment costs on to customers
than would banks facing greater
competition. Under a risk-related
assessment system, banks paying higher
risk-related rates may face competition
from banks paying lower risk-related
rates, as well as from non-insured
competitors. Such competition may
reduce the ability of banks paying the
higher risk-related rates to pass on costs
to customers. For the purposes of this

analysis, it was assumed that banks
would not pass on any of the
assessment increase to cusiomers.

Second, deposit insurance
assessments are a tax-deductible
operating expense for banks. Therefore,
the increase in assessment expenses can
be used to lower taxable income,
thereby reducing the effective after-tax
cost of BIF assessments.?

The impact of the indicated
assessment increase upon banks' book
capital is also dependent upon
assumptions about dividend policies
and new capital issues. If banks
maintain dividend levels, despite the
increase in operating costs, book capital
will decline by the full amount of the
after-tax cost of the assessment borne
by banks (assuming no new capital
issues). That is to say, if dividends are
not reduced, then increased operating
costs will be reflected in lower retained
earnings. For these projections, it was
assumed that banks’ dividend rates
remained unchanged from those
reported in December 1991. However, if
a bank's projected equity capital was 4
percent or less, the bank was assumed
to retain all earnings. It was further
assumed that the only source of new
capital would be additions to retained
earnings.

The FDIC staff used two approaches
to assess the impact of the increased
deposit insurance assessment rate upon
BIF-insured banks. The first approach
was to project bank earnings and capital
through 1996. Such projections make it
possible to consider the impact of
increased assessment costs in light of
individual banks’ projected earnings,
asset quality, and tax status. Short-term
projections, however, will not capture
the full impact such cost increases may
have upon the banking industry. In order
to address this shortcoming, a second
analysis was done which looked at the
potential long-term implications of
reductions in bank profitability.

The long-term profitability analysis
revealed a number of banks which had
large estimated changes in return on
equity due to the rate increase. This
occurred because at any point there are
a number of banks earning near zero
profits (or very small losses). In these
situations, moderate increases in the

! In the event a bank is incurring losses before
assessment costs, the additional assessment
expense may be used to offset prior-period or future
income {loss carry back or loss carry forward),
thereby reducing taxes. For simplicity, this analysis
assumed no loss carry forward nor loss carry back.
This assumption results in 8 more conservative
estimate of the tax benefits from higher
assessments. In addition, the average tax rate paid
by a bank in 1991 was assumed to apply in future
periods for the purposes of projecting bank profits.
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assessment rate (for example, 0.05
percent) will result in large percentage
changes in profitability.2 It is reasonable
te expect, however, that banks earning
near zero returns on equity will, in ¥me,
either fail or move toward higher levels
of profitability. For these reasoms, one
should focus on the impact on the
majority of banks' profitability when
analyzing Table 2 (below).

2. Projected Capital and Earnings: Short-
term Jmpact

FDIC staff estimated the impact of
increasing the average assesgment rate
from the existing uniform:rate f G.23
percent to the rates in the wansitional
risk-based assessment schedule,
beginning with the first assessment
period in 1093. The projections indicate
that the impact upon industry capital
will be small.

Tangible equity capitalization of BIF-
insured banks as of December 33, 1901
was approximately $232 billion.* FDIC
staff estimates that year-exd 1906
industry tangitle equity capitalization
would be nearly $275.7 billion if the 0.23
percent cate remaired in place, and
would drop by about $1,536 millisn—to:
appreximately $274.1 billion—when the
uniform rate-is raised to the rates i the
transitional risk-based assessment
schedule. Under the rates in the -
transitional risk-based assesemment
schedule the $2,8682 million in increased:
assesement costs projected over 1803
threugh: 1996 resulivd in a 93,536 million
decline in capital and a $637 millien
total ceduction in dividemds. The:
remaining portioa of the assessment
costs were affset by the tax benefit of
dedusting assesement expenses from
taxable income.

Equally important to these overall
reductions in industry capital is the
distribution of these reductions across
banks. Projections of mdividual banks’
tangible capitalization through 1996
indicated a small incregse in the narober
of poarly capitalized banks under the

2 To see this, consider the example of @ bank with
5 percent equity capital and a 1 percent return.on
equity. In addition, assume that the bank had an
average: tax rate of 25-percent and had assessable
deposits equal to 80 percent of bamk aseets. In this
situation, a 5 basis point increase in the assessment
rate would result in a 60 percent reduction in return
on equity.

2 This exclades 15 federal savings banks and 128
commerciat and mutual savings banks with
combined tangible capital of about $2.1 billion at
year-end 1901. The 15 federal savings banks were
excluded because of differences between bank and
thrift financial reparts. The 126 commercial benks
were excluded frony the analydis due to incamplete
financiel information. Tangible capital was-defined
as total equity capital minus all intangible assets.

proposed assessmerrt rates. During 1986,
the rates in the transitional risk-based
assessment schedule ware projected. to
raise the number of poorly capitalized
banks—those with less than 3 pergent
tangible eapital—by 25 banks {with
average tangible assets of %288 million},

3. Long-term Changes in Profitability

If higher assessments result in a long-
term reduction in bank profitability,
capital will flow out of the banking
industry, by way. of lower retained
earnings-and a reduction in new stock
offerings. If the flight of capital is
substantiah it would result in shrinkage
of the industry and have implications for
credit availability.

In order te assess the impact of higher
assessments upon bank profitability,
estimates were made of the changes in
returns on the book value of equity
capital which might result under the
rates in the trangitional risk-based
assessment schedule. Specifically,
banks’ 1991 returns on-book value equity
capital were adjusted to reflect the
increase in operafing costs fafter-taxes)
which might result from increased
assessment rates. These adjustments.
assumed that.banks would:bear the full
after-tax cost of the asaessnen.t

" increase:.

The analysis invdicates thatan
increase in tie BIF assessment rate to
the rates in the transitional risk-based
assessment schedule will seduce. bank
profitability. slightly. Estimates
presented in Table Z (below] show that
approximately 84 percent of BIF-insured
banks, with 65.2 percent of industry
assets, experienced a 0 to 5 percent
reduction in their return on equity. In
addition, 7.4 percent of BIF-insured.
banks with 15 percent: of industry assets
were estimated te incur a 5 to 10 pergent
reduction in:veturn on equity. The
median percentage change in retusn on
equity was. —1.23 percent,

While it is difficuit to estimate the
final impact upon irdustry capital, a
moderate amount of industry shrinkage
(relative to a situation without higher
asgessments) may result. Consolidation
in the banking industry can occur,
however, withoyt increased bank
failures. Indeed, the results of this
analysis indicate that the impact of the
assessment rate increase upoa bank.
earnings and capital will not be sa
severe as teresult in a substantial
increase in bank failuses.

TABLE 2.—~PERCENTAGE CHANGES IN- RE-
TURN ON EQuiTy. BASED UPON THE
TRANSITIONAL FISK-BASED ASSESS-
MENT SCHEDULE -

[BIF-insured.Banks, $ Milkons]

Percentage E(:)hangeln . Number Assets

192 $204018

204 P74

7 | 206,818

© 346 | 123,675

910 545,056

. 10322 | 2,371,525

37| 4,495

12,288 | $3,834312

1 The percen cha in ROE was dbfined as
the adjusted.

ROE, dwidod:
the original ROE; (RCE’-ROW "

Ik Comments

A. Overview

Fire FDIC received 176 letters
regarding the proposed increase in the
BIF-member assessment rate. Thirteen
of the letters were from banking,
industry trade groups, 1 was from an
individual, and 162 were ﬁom fimancial
institutions.

Seventeen af the letters. favared: the-
assessment rate inerease: OF this: tatal..
13 letters wene: fram hanlkers, 3 from:
trade groups s t from an mdividaalk
Most of those faworing the increase cited
the need toreplenish the BIF in order to
restove depesitor senfidence ity the
insuranee system. Pive Bankers and 1
trade group favered tre incrense i¥it
were necessary to keep the fand
healthy.

One-hundred eight of the letters
received expressly oppesed the premium
increase. Five of these letters came from
industry trade groups; the rest were
from bankess. Approximately 25 percent
of those eppesing the inerease eppesed
the rate increase in-general, argning that
it was unfair. Mest of those citing a:
reason to oppose the increase deaskred:
that the facts supported the need for an
increasge; instead, they believed that the
1.25 percent Degignated Reserve Ratto
could be acliieved within 15 years at the
current rate 0§6.23 percent. Several
bankers commented #hrat atthough they
recognized tire importance ef
maintaining the furrd, they opposed
raising, the assegsment rate further in
light of the current tecession and athex
recent increages in the assessment rate.
Others helieved that the increase would
have a serious negative effect on the
banking industry.
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B. Major Issues Raised
1. Need for the Increase

Eighty bankers and 9 trade groups
questioned the assumptions used by the
FDIC in analyzing the need for an
assessment rate increase. Comments
ranged from questioning the use of
specific assumptions to suggesting that
FDIC assumptions were "politically
inspired.” Two bankers suggested that
the assumptions were overall too
conservative. As shown above, the FDIC
staff utilized a range of agsumptions for
each factor which influences the long-
term condition of the BIF specifically -
because the future cannot be predicted
with accuracy. The agsumptions were
based on historical statistics, publicly
available forecasts, and informed
judgments. The FDIC acknowledges, as
others must, that assumptions regarding
the future are fraught with uncertainty.
What is certain, however, is that for
every year since 1983 the FDIC failed to
take in assessment revenue sufficient to
cover insurance losses. Recapitalization
will not begin until this is reversed.

Most of the bankers who questioned
the FDCI's assumptions argued that
recapitalizing the BIF within 15 years
should be achievable at a 0.23 percent
assessment rate given the recent
improvement in banking industry
profitability. While the Board is
encouraged by the recent improvements
in the banking industry much of the
improvement has been the direct result
of the current interest rate environment,
and that changing economic factors
could reverse this trend. As discussed
above, the industry remains burdened
by a large inventory of nonperforming
assets, and some key borrowing sectors
remain economically distressed.
Furthermore, the Board feels that it
would be inappropriate for the
resurgence in bank earnings to be
accompanied by the continued
deterioration of the insurance fund
which would result if assessment
revenue continues to fall short of
insurance losses.

With respect to future insurance
losses, 38 bankers and 4 trade groups
specifically questioned the failure
projections used in the FDIC's analysis.
One trade group specifically questioned
the long-term failed bank assumptions
used, believing that the FDIC might have
considered thrift loss data for its range
of values. As noted above, long-term
failed bank asset assumptions are based
on the experience post-deregulation, and
are not based on lower experiences of
the earlier period. The Board does not
believe that it would be prudent to be
overly optimistic about continued
improvements in the banking industry.

As a result, analytical assumptions for
the rate increase incorporated both
optimistic and pessimistic values. As
noted above in Table 1, however, the
timing of failed bank assets over the
next six years has been adjusted to
reflect recent favorable market
conditions which have delayed the
failure of certain institutions.

A related point involved the Board's
decision to reserve over $15 billion for
estimated losses to the BIF in 1991.
Consequently, while the BIF ended 1991
in a deficit position, the fund was not in
a negative cash position. Given this
level of reserves, 5 bankers believed
that a rate of 0.23 percent would be
sufficient to recapitalize the BIF within
15 years. The FDIC’s analysis included
the 1991 reserves in projecting the BIF
balance over 15 years. Similarly, several
letters noted that the FDIC Improvement
Act increased the FDIC's borrowing

. authority from the Treasury. This cash

flow consideration was factored into the
analysis as well.

Three trade groups and 1 banker
questioned that 17 percent weighted
average loss ratio used in the FDIC's
projections. This value approximates the
fund'’s loss experience since the mid-
1980's. A lower value, 14 percent, was
included to reflect continued success in
lowering resolution costs, but a higher
value, 20 percent, also was included to
incorporate potential negative factors.
While certain provisions of the FDIC
Improvement Act may result in lower
future losses to the fund, the Board
believes it would not be prudent to
weigh these positive expectations too
heavily before results are available.

A related issue was the question of
whether the agsessment rate should be
increased now, given that the
recapitalization period is 15 years. As
discussed above, the results of the
analysis indicated that an increase in
the BIF asgessment rate is necessary’
now to attain the Designated Reserve
Ratio within the prescribed period. Two
bankers believed that the 1.25 percent
ratio was arbitrary and meaningless, as
was the 15-year period. However, the
Designated Reserve Ratio and the term
of the recapitalization period are both
prescribed by statute and cannot be
changed without additional legislation.

As noted above in the analysis of the
need for the assessment rate increase,
there is considerable uncertainty
surrounding each of the assumptions
used in the FDIC's analysis. Future
conditions affecting the BIF may turn
out differently than assumed. For this
reason, the Board plans to monitor
relevant developments and to consider

revising the BIF member assessment
rate as conditions warrant.

2. Negative Effects of the Increase on the
Industry

Of the 125 letters citing the negative
effects of the increase on the industry,
most noted that a rate increase will
decrease individual bank and overall
banking industry profitability. Declining
profitability could hinder internal
capital generation, and limit the ability
of institutions to raise capital in the
market. Specifically, 11 bankers and 1
trade group extended this thought to add
that this potential impact would most
affect those institutions least able to
handle the added expense: those banks
already in weak financial condition.

As discussed in the proposed rule, the
FDIC analyzed the impact of a rate
increase, and found that the number of
poorly capitalized banks—those with
tangible capital ratios below 3 percent—
increased by 25 by year-end 1996.
Furthermore, most banks experienced
less than a 5 percent decline in return on
equity as a result of the rates in the
transitional risk-based assessment
schedule. While the Board is concerned
about the need to recapitalize the BIF
without unduly burdening the industry,
it believes that this impact analysis
demonstrates that the banking industry
can tolerate an increase of this
magnitude. If current economic and
profitability trends continue, the impact
of this increase on the industry could be
lower than projected.

Twenty-three bankers and 4 trade
groups noted that premium increases are
passed on to consumers in the form of
lower deposit rates or higher borrowing
costs. Such a cost transfer, to the extent
allowed by competitive factors, would
lower the impact on individual bank
profitability. Competition may not allow
the rates to be passed along to
consumers, however. Non-competitive
rates, it is feared, would cause
depositors to flee commercial banks.
Therefore, many bankers and 5 trade
groups feared that an increase in the
deposit premium rate would further
decrease the ability of commercial
banks to compete against non-insured
financial institutions.

Financial institutions compete on a
number of factors, including rate and
services offered. While it seems that the
recent interest rate environment may
have caused some depositors to
withdraw funds from commercial banks
in search of higher-yielding investments,
this may not be a long-term
disintermediation. Each depositor will
decide where to place funds based on
individual preferences for product
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features, Insured depository institutions
pay an insurance premiunt for the
privilege of offering depasitors a federal
guarantee behind their deposits. Federal
deposit insurance is a feature that is
vatued By depositors when choosing to.
place funds with an insured depository
institutiomn.

Several bankers and 1 trade group
extended the dfsittermediation
argument by noting that ar ontfiow of
deposits could im#* & bank’s abifity to.
fund loams. Simitarly, a ramber of
bankers suggested that lower
profitability could hinder loan-making.
Such a reswlt, it was argued by 62
bankers and:8: trade groups, would' be
caunterproductive te stimmulating the
economy.. While these are all potential
effects of the rate increase, the Board
believes that the rate inerease is not
likely to have a sigmificant effect en
bank kmdmg activities

A relamed issue saised by a banker
concerning the ability to campete was
the fact thrat larger banks have & greatev
variety of funding sources than smaller
banks. As a result of this difference in
liability. structuve, smaller banks.pay &
higher effective assessment rate than
larger banks. It was. argued that this was
an unfair competitive advantage for
larger banks. However, other-funding
sources are not necessarily less
expensive for a bank than core deposits,
regardiess of imsurance premiums. (A
related issue, discussed below with
other propased alternatives, is whether
to broaden the assessment base, and
thereby eliminate-this issue.]

Finally, 20 bankers and 2 trade groups
commented that the assessment rate
increase will be an additiorral regulatory
burden orr banks. The Board is sensitive
to tre faet that the FDIC Imprevemest
Act has. greated additienal regulations.
for bankers, and that each new
regulition leads to inereased
comptiarece costs. However, the Board is
required by statate to recapitalize the
BIP withire 15 years, and as part of this
recapitalization it is deemed necessary
now e increase: the- BIF-member
assessineni pate.

C. Other Fsues

Another issue raised by numerous

~ bankers concerned the fact thata
uniform assessment rate resultediin.a
subsidization of weaker mstitutions:by
healthy; well-capitalized banks. I
particular; bankers in certain states felt
that they had been subsidizing, weak
institutions in other regions of the
country. The Boacd: is aware of this -
histerical inequity. Fhe FERC
Improvement Act requires the FIC te
establish and implement a. permaacai
risk-retaded: premivor systewr ne later:

than January 1, 1994. The Beard helieves

that the implementation of the
transitional risk-based assessment
system wiilf begin te &iminish the
subsidization problem.

Nine bankers and. 2 trade groups
believed it was unfair for commescial -
banks to subsidize the failures of
savipgs banlks. One trade group argued:
that the premium. increase was nat
necessary, that savings bank fesses -
represent “a disprogortienate drain an
the BIF,” and these Iosses “shauld not
be used as a jbstificatien for cantinued
increases in BIF premiums.” In.recent
years, losses from bank failures have ~
been concentrated geographieally, and.
the FDIC has covered the Insses.of
agriculture banks.in the Farm Belt and.
energy banks in the Southwest. The
recent real estate related probleme of
the Northeast have further strained the
resources of BIF. The BIF peaked in 1967
and its balanee has deslined sinse then
ta a deficit at year-end: 1991 as a result
of these combined.losses. The purgese
of insurance is.te. pool risk, and there
will be times when. losses are
concentrated in one banking sector, as
illustrated above. The need for the BIF
rate.increase is related'te the statutory
requirement that the fund be
recapitalized within, 15 years,.and is not
the result'of a Ioss ironly one sector of
the banking industry. :

Separately, 3 bankers argued that
commercial banks should not pay for the
past.mistakes of savings associations. In
addition, 2 trade groups believed.it was
important to keep BIF-member
asgessment rates.equal to SAIF-member
assessment rates in order to preserve a
“healthy Balance™ among financial
institutions with different federal
insurers. Thrifts are insured Dy the
Sawings Associaton Insuranee Fund:
(SAIF), whlch derives its assessmenk
revenue from thrifts and not commercial
barnks. Commercial banks are not
paying for savings association.fosses via
depasit premiums into the BIF. The
savings-and-loan problem had no
bearing on the Board's decision to.

" imcrease BIF-member rates. Also, itis .

essential to note that section 7{b){1}(AT
of the FDI Act (Ff, at 18I7(DITICAN is
entitled “Rate For Each Fund Tbt.Be Set
Independently™ and states that “[tfhe
[FDICY shall fix the assessment rate of

* Bank Insurance Fund members

independently from; the assesamert xate:
for Savings Assaciatian.Insurance Fund
members.” Thus, thre Board is statutorily
required to set the SAIF and'BIF
assessment rates imdependentty of each
other-and nray not consider parity ’
factors imestablishing the respective
rates.

Several bankers commented that ene.
reason the BIF was in a defisit pasition
was because of the “tao-big-to-fail”
palicy. As noted abeve, the hanking,
industry has sustained significant losses
over the past decade because of
economic and banking, difficuBies in
different mgians of the United States.
The magnitude ef those lasses hiae
depleted: the BIF. Section 144 of the
FDIC Inprovement Aet prowides that the
FDIC may nat take any action,. diectly
or indirectly, affer Jannary 1, 1995, with
pespect to any insured institution that
would have the effect of increasing
losses to any insurance fund by
protecting depositors, for moze than the
insured portion of deposits or creditors

 otler tham depositors. This provision

was intended to preveat continuation of
the so-called “too-big-to-fail" treatment
of depository institutions.

D. Allerwatiwes Propesed

Eleven.bankers and 2 trade groups
suggested thaf the assessment ate be
broadened, particulasly fo include.
foseign deposits. Smalles banks and one
regional hank conmenied fhaf larger
money cenfer banks aze in effect
subsidized because they. pay a lower - -
effective assessment rate due to their
different lability, structure. Conversely,
a large bank argued that it was.unduly.
penalized By Baving,to pay a premium
on cerfain uninsured deposits. The
denosit insurance assessment base is
currently prescribed by section 7{b} of
the FDT Act (12 U-S.C. 1817{b) (4], (5}

_and’(6)).. The Board believes that the.”

nature and'scope of the.assessment hase
should be seviewed, but.currentty does
not have e auntharity to change the
statutorily required companents.of that
base. As grovided for irr section 302(a]
of the FDYC Improvement Act, iowever,
upor the establishnvent of a permanent
risk-based.assessment systenr (which
must be fir place no later Myan fanuary 1,
1994), sectior: 7{b); of the FDY Act will be
amended to. excludtr & statutorily

d assessment Base. Thus, at
that time the Board wilf be.authorized to
estabiisk ar assessment base different
fromr that currently fourd i section 7(8)

‘of the FDY Act.

Also, section IT2 of the FDIC
Improvement Act prowides, imgeneral,
that the FIIC (among,other federal
entities} may not make any payment or
provide any assistance in connection
withr any insured depository institution
which would Rave the effect of
satisfying any claim against the
inrstitutiorr for obiigations of foreign
deposits.

Thirty-three bankers.and 3 trade
groups recommended that the BIF
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assessment increase be delayed or
raised to either 0.26 percent or 0.27
percent, rather than 0.28 percent. The
delay was suggested in order to await
the results of the risk-related premium
system and/or an economic recovery.
Section 7(b) of the FDI Act requires that
the Board recapitalized the BIF within 15
years. In order to meet that statutory
obligation, the Board believes that an
increase in the BIF assessment rate
cannot be delayed. The increased rate
was chosen for reasons detailed above,
and as mentioned above, the Board will
continue to monitor developments and
propose changes to the assessment rate
{(including decreases) as appropriate.

Several bankers offered suggestions
on improving the current insurance
system. Two bankers were concerned
about the level of insurance coverage.
One was concerned that the level not be
lowered, while the other specifically
recommended that the ceiling on
coverage be lifted. Several bankers
debated the mandatory nature of
deposit insurance. While one banker
recommended that depositors should be
able to purchase insurance to the extent
desired by the individual, another
banker thought that deposit insurance
should be eliminated. Finally, one
banker suggested that deposit insurance
be privatized in order to eliminate the
regulatory burden. Any changes to the
deposit insurance system would require
amendments to the insurance-related
provisions of the FDI Act. However, the
FDIC Improvement Act mandates that
the FDIC undertake several studies,
including an analysis of private
reinsurance, to determine, if the present
deposit insurance system can be
modified and improved.

One banker suggested that the line of
credit with the Treasury established by
the FDIC Improvement Act be restricted
solely to use by the BIF, thereby
eliminating the line of credit for the
SAIF. Section 14{a} of the FDI Act (12 -
U.S.C. 1824(a)), as amended by the FDIC
Improvement Act, provides the FDIC
with a $30 billion line of credit with the
United States Treasury. Section 14(a)
specifies. that this credit is available for
“insurance purposes” and the FDIC may
employ any such funds for purposes of
the BIF or the SAIF. Any amendments to
section 14{a) must be made by the
Congress.

‘One final recommendanon iivolved
moving deposit reserves held by the
Federal Reserve into the BIF. Such -
resources are not statutorily authorized
as a funding resource for. the BIF.
Legislation would be required fo use
Federal Reserve deposlt reserves for BIF
purposes:

Subpart C. The SAIF Member
Assessment Rate Increase

I Increase in the SAIF Member
Assessment Rate

On May 21, 1992, the Board published
in the Federal Register a proposed
amendment to part 327 to increase the
deposit assessment rate to be paid by
SAIF members from 0.23 percent to 0.28
percent starting with the first
semiannual period of 1993 and
thereafter. In the proposed rule the
Board considered the factors required to
be considered by section 7(b} of the FD1
Act in connection with such an increase
in the SAIF assessment rate; those are,
SAIF's expected bperating expenses,
case resolution expenditures and
income, the effect of the assessment rate
on SAIF members’ earnings and capital,
and such other factors as the Board
deems appropriate. 12 U.S.C.
1817(b)(1)(D)(ii). The Board also noted
the requirement that the reserve ratio for
the SAIF be increased to the
"designated reserve ratio” of 1.25
percent of estimated insured deposits
“within a reasonable period of time.” id.
at 1817(b)(1)(D)(i). The comment period
on the proposed rule ended on July 20,
1992, )

As noted above, the Board is
increasing the SAIF-member assessment
rate to the rates provided in the
transitional risk-based assessment
schedule provided and discussed below.
As explained below, the assessment
rate to be paid by each SAIF member
will be based on the institution's
assessment risk classification. The new
rates will apply to assessments that
become due in the first semiannual
period of 1993 and thereafter.

II. Statutory Provisions and Econonuc
Analyses

As noted above, under section.7(b) of
the FDI Act the Board is required to
consider the following factors in setting
the SAIF assessment rate: The SAIF's
expected operating expenses, case
resolution expenditures, and income; the
effect of the assessment rate on SAIF
members’ earnings and capital; and such
other factors as the Board deems .
appropriate. 12 U.S.C. 1817(b)(1)(D)(ii).
The following is a discussion of those
factors.

A. Designated Reserve Ratio

Section 7(b) of the FDI Act (12 U.S.C.
1817(b]) as implemented by part 327,
requires that all FDIC-insured
depository institutions pay to the FDIC
semiannual assessments based on the
types and dollar amounts of deposits
held at such institutions.

Section 7(b) also states that the
assessment rate for Savings Association
Insurance Fund members shall he the
greater of 0.15 percent or such rate as
the FDIC Board of Directors, in its sole
discretion, determines to be
appropriate—to maintain the reserve
ratio at the designated reserve ratio; or
if the reserve ratio is less than the
designated reserve ratio, to increase the
reserve ratio to the designated reserve
ratio within a reasonable period of time.
Id. at 1817(b)(1){D}(i).

In addition, section 7(b}(1)}{D)}(iv} of
the FDI Act provides that from January
1, 1991, through December 31, 1993, the
assessment rate shall be less than 0.23
percent, Id. at 1817(b)(1)(D)(iv).

" The SAIF’s designated reserve ratio
(Designated Reserve Ratio) is 1.25
percent of estimated insured desposits.
Id. at 1817(b)(1)(B). SAIF's current
reserve ratio (Actual Reserve Ratio) is
approximately zero. In accordance with
the following discussion, the Board is
increasing the SAIF member assessment

- rate from a uniform rate of 0.23 percent

to the rates provided in the transitional
risk-based assessment schedule
discussed and provided below.

B. Need for the Increase

An noted above, the Designated
Reserve Ratio is currently set by statute
at 1.25 percent of estimated insured
deposits. The Actual Reserve Ratio is
significantly below that level. As noted
above, section 7(b) requires that the
SAIJF reserve ratio be increased to equal
the Designated Reserve Ratio within a
reasonable period of time.

Under section 21 of the Federal Home
Loan Bank {(FHLB) Act, the Financing
Corporation (FICO) has a claim of SAIF

- assessment income to fund the interest

payments on bonds issued by FICO. 12
u.s.C. 1441(f).‘ At present, satisfying
this claim requires approximately 40
percent of the FDIC's SAIF assessment
income.

Section 11A(b) of the FDI Act (/d. at
1821a(b)) requires that, “‘to the extent
funds are needed™, the sources of funds
for the FSLIC Resolution Fund (FRF)

4 FICO was established by the Competitive
Equality Banking Act of 1987 (Pub. L. 100-88, 101
Stat. 552.(1987)) (CEBA) for the purpose of providing
funds te the FSLIC Resolution Fund. Assessments
on SAIF members is one source of funding for
certain of FICO's financial obligations. See section
21 of the FHLB Act. (12 U.S.C. 1441). Section
7{b)(1)(E} of the FDI Act (12 U.S.C. 1817(b)(1)(E)}
states that notwithstanding any other provision of .
this paragraph, amounts assessed by the Financing

. Corpgration and the Funding Corporation under .

sections 21 and 21B of the Federal Home Loan Bank .

‘Act against SAIF members, shall be subtracted from’

the amounts authorized to be assessed by the
Corporation under this paragraph.
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shall, during the period beginning on the
date of enactment of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989, Public Law
101-73, 103 Stat. 183 (FIRREA), on
December 31, 1992,% include amounts
assessed against SAIF members by the
FDIC pursuant to section 7 of the FDI
Act that are not required by FICO or the
Resolution Funding Corporation.® /d. at
1821a(b). ,

Through 1992, FICO and FRF will
continue to claim all SAIF assessment
income, except assessments paid on
SAIF deposits by banks that have
engaged in a transaction under section
5(d)(3) of the FDI Act (/d. at 1815(d)(3))
{Section 5(d)(3) Banks). Consequently,
the only assessment income to be added
to SAIF prior to the beginning of 1993
will be the assessments paid by Section
5(d)(3) Banks on approximately $60
billion in SAIF deposits. At that time,
SAIF will need approximately $9.5
billion to meet the Designated Reserve
Ratio, given an estimated insured
deposit base of $760 billion as of year-
end 1991. '

In order to examine the issue of
recapitalization over a period of time,
staff developed projections for the SAIF
balance based solely on assessments
from SAIF-member institutions. As
discussed below in response to
comments received on this issue,
although certain Treasury payments are
mandated by statute to supplement the
SAIF, the Board believes that Congress
imposed such conditional obligations on
the Treasury (and thus, the taxpayer) in
order to provide a back-up in the event
that the SAIF-insured industry was
incapable of fulfilling its obligation to
recapitalize the SAIF. Furthermore,
appropriations for these supplemental
funds have yet to be made, and the
likelihood and timing of such
appropriations are uncertain,
particularly given that funding for
continued operations of the Resolution
Trust Corporation (RTC) is currently
uncertain. Consequently, staff
projections are based solely on
contributions from the thrift industry,
and do not consider potential Treasury
contributions. .

The length of time necessary for SAIF
to reach the Designated Reserve Ratio

® This date was extended from December 31, 1991
to December 31, 1992 by section 202 of the
Resolution Trust Corporation Refinancing.
Restructuring, and Improvement Act of 1991, Public
Law 102-233, 105 Stat. 1761.

é Section 21B(e)(7) of the FHLB Act requires that
SAIF assessment income be used, if necessary, to

fund REFCORP's “principal fund.” /d. at 1441b(e)(7}.

Because REFCORP's principal fund is fully funded.
SAIF assessment Income is no longer required for
REFCORP purposes. .

depends on the performance of the thrift
industry, which is uncertain for several
reasons. First, despite recent
improvements in aggregate thrift
industry profitability, there is evidence
that the industry is becoming
increasingly bipolar with respect to
capital adequacy. Second, the recovery
of real estate markets nationwide will
affect the number and timing of future
thrift failures. Third, there is uncertainty
surrounding the long-term competitive
ability of thrifts. Finally, it is not clear
what the state of the thrift industry will
be once SAIF resumes resolution
responsibility on October 1, 1993.”

The long-term condition of the SAIF
depends directly on the number, size
and timing of future thrift failures, the
costs of resolving failures, and the
amount of assessment income provided
by thrifts. Given a set of assumptions
about these factors, it is relatively
straightforward to project the SAIF over
a multi-year period. However, analysis
based on a single set of assumptions
ignores the considerable uncertainty
surrounding these factors.

To deal with this uncertainty, the
FDIC staff examined a range of values
for failed thrift assets, resolution costs,
total failed thrift assets resolved by the
RTC (as opposed to SAIF), and deposit
growth. For each of these factors, the
assumptions range from what was
considered to be reasonably optimistic
to reasonably pessimistic values. For
each value, the staff assigned a
probability based on historical
relationships and the informed judgment
of staff rather than on explicit statistical
techniques applied to historical data.
The assumptions and probabilities for
each factor are summarized below in
Table 3.

For analytical purposes, staff
projected the SAIF over a fifteen-year
period under numerous scenarios. As
discussed below in response to
comments received on this issue, the
Board believes 15 years is an
appropriate time frame in which to
analyze and project a SAIF
recapitalization to 1.25 percent. As
discussed below, under section 7(b) of
the FDI Act, the Board has the combined
obligations to achieve a designated

7 As amended by section 103 of the Resolution
Trust Corporation Refinancing, Restructuring, and -
Improvement Act of 1991 (Pub. L. 102-233, 105 Stat.
1761), section 21A(b}(3) of the FHLB Act (/d. at
1441a(b)(3} requires, in relevant part, that the
Resolution Trust Corporation resolve savings
associations (including those insured by the FSLIC
prior to the date of enactment of FIRREA) for which
a conservator or receiver is appointed after
December 31, 1988 and before October 1, 1993. In
general, the SAIF will be responsible for savings
association failures that occur on or after October 1.
1993.

reserve ratio of 1.25 percent for the SAIF
within a reasonable period and to
consider the statutory factors (of section
7(b) of the FDI Act) in establishing the
SAIF rate, particularly the impact of the
assessment rate.on SAIF members. The
Board believes that any significantly
shorter period for achieving the
designated reserve ratio would require a
higher assessment rate, thereby
imposing an immediate additional cost
on the industry. Conversely, any period
significantly longer than 15 years would
delay, unnecessarily, the
recapitalization of the SAIF. Thus, in
line with the discretion specifically
afforded to the Board under section 7(b)

" of the FDI Act, the Board deems 15 years

to be a reasonable period of time to
achieve the designated reserve ratio for
the SAIF.

Each scenario chosen by the staff for
purposes of this analysis represented a
combination of the values for each of
the factors and was assigned a
probability based on the combination of
probabilities for each of the factors.
Staff performed this exercise for
different assessment rates ranging from
23 to 35 basis points over the next 15
years.

TaBLE 3.—ASSUMPTIONS FOR SAIF
"PROJECTIONS

{l. Failed Thrift Assets, Billions of Dollars (1992~
1995)]

Péplba-
ility
1992 1993 1994 1995 Total {per-
cent)

25 15 5 »5 50 15

50 35 10 [ 100 20

50 50 30 20 150 30

60 60 50 30 1200 20

70 70 60 50 250 15

(Assumes that SAIF assumes
resolution responsibility on October 1,
1993.) ’

(it. Failed Thyrift Assets (1996-2006)]

Percent of Tota! Assets

Probabiiity (percent)

0.2 30
04 45
06 18
0.9 5
1.2 2

[iH1. Ratio of Resolution Costs to Failed Thrift
) Assets]

Ratio (percent) Probability (percent)

149 - 25
17 50
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[11. Ratio of Resolution Costs to Fatled Thrift
Assets]

Ratio (percent) Probabikty (percent)

20 3

[V. Deposit Growth]

Rate (percent) Probability (percent)

IXINY-
888

The analysis identified the scenarios
under which the SAIF would reach the
designated ratio of 1.25 percent of
insured deposits by year-end 2008. By
adding the probabilities assigned to
each scenario, staff calculated the
subjective probability that the fund
would meet the designated ratio for a
given assessment level within 15 years,
and determined that additional revenue
was required to recapitalize the fund.

Thus, in essence, there are two
reasons for increasing the SAIF member
assessment rate. First, under reasonable
assumptions, a 0.23 percent assessment
rate has an unlikely probability of
achieving a 1.25 percent reserve ratio
within 15 years. The Board believes that
this is nat consistent with the statutory
requirement to achieve the Designated
Reserve Ratio “within a reagonable
period of time.” Second, given the
uncertainty regarding the industry, it is
prudent to ensure that SAIF grows
toward its Designated Reserve Ratio as
soon as reasonably possible, subject to
the statutory considerations discussed
above. In order to do so, the Board is
increasing the assessment rate from a
uniform rate of 0.23 percent to the rates
provided in the transitional risk-based
assessment schedule starting with the
first semiannual period of 1993. Based
on the FDIC’s analysis, with these
assessment rates there will be a
sufficient likelihood of reaching the
Designated Reserve Ratio within 15
years. In light of the aforesaid
uncertainties, however, the Board
anticipates that it will reconsider the
adequacy and appropriateness cf the
SAIF assessment rate &s conditions
warrant.

In particular, the Board hss
reexamined ihe issue of an assessment
rate increase given recent trends in thrift
industry profitability. While earnings
results 8o far this year represent
significant gains over recent years, it is
debatable whether these short-term
trends should form the basis for longer-
term projections. Much of the

improvement that has occurred has
stemmed from favorable interest rate
conditions that may not persist.

Consequently, it would be premature
to conclude that there has been a
significant and permanent reduction in
risks to the SAIF. While forecasts are
uncertain, recapitalization of the SAIF
requires first that current revenues cover
current expenses (and while the SAIF is
not responsible for thrift resolutions
until Octaber 1, 1993, revenues to cover
such projected expenses will be limited},
and second that additional funds be set
aside for recapitalization. In order to
accomplish these tasks, an increase in
the assessment rate is necessary.

C. Impact on Industry Capital and
Earnings

1. In General

Increases in deposit insurance
assessment rates necessarily add to
insured thrifts' operating costs. These
cost increases will have a measurable
effect upon thrifts’ profitability and
capitalization; however, there are at
least two factors which can reduce the
adverse impact of increased
assessments.

First, some portion of the assessment
increase may be passed along to
customers int the form of higher
borrowing rates, increased service fees,
and lower deposit rates. The extent of
cost sharing will be dependent upon the
level of competition faced by thrifts;
those facing little competition should be
able to pass a larger portion of the
increase in assessment costs on to
customers than would thrifts facing
greater competition. Under a risk-based
structure, thrifts face enhanced intra-
industry competition.

Institutions paying higher premiums
face additional competition from other
institutions paying lower premiums,
further reducing the thrifts’ ability to
pass on costs to customers. For the
purposes of this analysis, however, it
was assumed that thrifts wou!d not pass
on any of the assessment increase to
customers.

Second, deposit insurance
assessments are a tax-deductible
ope:ating expense for thrifis. Therefore,
the increase in assegsment expenses can
be used to lower taxable income,
thereby reducing the effective after-tax
cost of SAIF assessments.®

8 Ins the event & thrift is incurring losses befare
assessmert costs, the additional assessment
expense may be used to offset prior-period or future
income (loss carry back or loss carry forward),
thereby reducing taxes. For simplicity, this analysis
assumed no loss carry forward nor loss carry back.
This assumption resuits in a more conservative
estimate of the tax benefits from higher

The impact of the assessment increase
upon thrifts' book capital will elso
depend upon assumptions about
dividend policies and new capital
issues. I thrifts maintain dividend levels
despite the increase in operating costs,
book eapital will decline by the full
amount of the after-tax cost of the
assessment borne by thrifts (assuming
no new capital issues). That is to say, if
dividends are not reduced, increased
operating costs will be reflected in lower
retained earnings.

For the prejections presented here, it
is assumed that the thrifts’ average
dividend rates remained unchanged
from those reported for calendar year
1991.? However, if a thrift's projected
post-dividend tangible capital was 2
percent or less, the thrift was assumed
to pay dividends up to an amount that
would allow it to remain at 2 percent
tangible capital. Dividends were not
included in the projections unless post-
dividend capitalization was greater than
2 percent.

To provide meaningful results from an
impact analysis, the FDIC analyzed the
effect of the insurance assessment
increase on the institutions that will
compose the thrift industry following the
completion of the RTC's mandated
resolution responsibilities. To
accomplish this, the projections
estimated the reduction in ret income
and capital for a “core group” of 1,897
thrifts holding $721 billion in assets.
These institutions were identified using
the OTS Regulatory Monitoring System
(ROMS) and supervisory evaluations.’®

The FDIC staff used two approaches
to assess the impact of the increase in
deposit insurance assessment rate on
SAIF-insured thrifts. The first approach
was fo project thrift earnings and capital
through 1995 under two deposit
insurance assessment rates: The present
rate of 0.23 percent and the other based
on the rates in the transitional risk-
based assessment schedule starting in
January 1993.

assessments, In addition, the average tax rate pa:d
by a thiil! in 1891 was assursed to epply in future
periads for the purposes of projecting thiift profits,

® For ingtitations paying more than 100 percent ¢!
1891 re! income in Sividends the averege rate was
gel to 88 percent of net incame for the purpose of the
projections,

10 This core group is &n estimate of the
institutone that will not be piaced into
conservatorship or otherwise be resalved bedorc
Oclober 1, 1933, the statutory deadline for the RTC ¢
acceptance nf failed savings associations. The core
group is composed of SAIF-inasured thrif:s that ere
not in one of the fullowing categories:
Conservatorship, insolvent, ROMS-IV, ROMS-11i:
Critically Undercapitalized or Potentially Critically
Undercapitalized or lowest compasite supervisory
rating.



Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulatioﬁs

45275

Such projections make it possible to
consider the impact of increased
assessment costs in light of individual
thrifts’ projected earnings and tax
status. Short-term projections, however,
will not capture the full impact such cost
increases may have upon the thrift
industry. To address this shortcoming, a
second analysis was performed that
analyzed the potential long-term
implications of reductions in thrift
profitability, which involved an analysis
of changes in return on equity.

If investors felt the reductions in
profitability were long term, several
results can be anticipated. First, stock
market prices on thriff equity would fall
as investors revise estimates of
anticipated earnings. Consequently, any
thrift/thrift holding company attempting
to raise capital through new issues could
receive less in invested capital.
Assuming no other significant changes
in thrift earnings or risk, share prices
would have to fall in proportion to the
decline in returns in order to maintain
market value based profit rates (returns
on market value of equity). Second,
shareholders might also have less
incentive to reinvest capital within the
thrift, given the reduced profitability.
Reduced retention rates will result in
less growth in book capital over time,
compared to an economy without higher
SAIF assessment rates.

While it is difficult to estimate the
final impact upon industry capital, a
moderate amount of industry shrinkage
due to a flight of capital {relative to a
situation without higher assessments)
may result, and credit availability may
be impacted. Consolidation in the thrift
industry can occur, however, without
increased thrift failures. Indeed, the
results from the analysis discussed
below indicate that the impact of the
assessment rate increase upon the core
group of thrifts’ earnings and capital will
not result in a substantial increase in
thrift failures.

In interpreting the resuits of the long-
term impact analysis, one point must be
noted. The staff's long-term profitability
analysis revealed a number of thrifts
which had large estimated changes in
return on equity due to the assessment
increase. This occurred because at any
point there are a number of thrifts
earning near zero profits (or very small
losses). In these situations, moderate
increases in the assessment rate (for
example, 5 to 7 basis points) will result
in large percentage changes in
profitability.1? It is reasonable to

! To see this, consider the example of a thrift
with a 5 percent equity capital and a 1 percent
return on equity. In addition, assume that the thrift
had an average tax rate of 25 percent and had

- expect, however, that thrifts earning

near zero returns on equity will, in time,
either fail or more toward higher levels
of profitability. For these reasons, one
should focus on the impact on the
majority of thrifts’ profitability when
analyzing Table 4 (below).

2. Projected Capital and Earnings: Short-
term Impact

For purposes of this analysis, FDIC
staff developed short-term projections
on “core group” thrift earnings and
capital between 1992 and 1995 under the
assumptions concerning cost-sharing,
tax deductibility and dividend rates .
described above. The analysis used 1991
data on net income, dividends and tax
rates as the basis for these projections.
To test the sensitivity of the results from
the projection analysis to the use of 1991
as the benchmark for thrift industry
returns, the staff repeated the analysis
using 1990 data on the same
institutions.12

The tangible capitalization of all
SAIF-insured thrifts as of December 31,
1991 was approximately $38.7 billion.t?
FDIC staff estimates that by year-end
1995 the core thrift industry tangible
capitalization will be just over $55.3
billion if the 0.23 percent rate remains in
place. The FDIC staff estimates that
under the rates in the transitional risk-
based assessment schedule industry

. tangible capitalization will fall to

approximately $55.0 billion, representing
a 0.5 percent reduction. Under this
scenario, core industry net income will
fall over the period by $0.36 billion,
approximately 2.0 percent of the pre-
increase net income of $18.0 billion.
Under the rates in the transitional
risk-based assessment schedule the
FDIC staff projects the number of thinly
capitalized core thrifts (defined as those
with less than 2 percent tangible capital)
to increase by 2 institutions through
1995. The number of core thrifts holding
more than 3 percent tangible capital is
projected to decrease by 3 institutions.

3. Sensitivity of the Earnings and Capital
Projections to 1991 Return Data

As indicated above, there was
considerable improvement in the return
on average assets (ROAA) for the SAIF-

assessable deposits equal to 80 percent of thrift
assets. In this situation. a 7 basis point increase in
the assessment rate would result in an 84 percent
reduction in return on equity.

12 For this core group of thrifts, the post-tax
return on average assets (ROAA) was
approximately 33 percent greater in 1991 than it was
in 1990. On average, the institutions with the lowest
capital-to-asset ratios showed the greater increase
in ROAA over this time period. \

13 Tangible capital is reported on a consolidated
basis. The number includes RTC conservationship
ROAA.

insured thrift industry between 1990 and
1991. This improvement may be
attributable to various factors, including
the advantageous interest rate
environment, the resolution of
marginally solvent competitors and
increased capital levels for the
industry.14

To test the sensitivity of the thrift

‘industry’s 1991 ROAA results to reduced

thrift operating margins, staff repeated
the projections using the ROAAs for the
core thrifts in 1990. Using 1990 ROAA as
the benchmark return, FDIC staff
estimates that by year-end 1995 the core
thrift industry tangible capitalization
will decline to approximately $50.4
billion under the rates in the transitional
risk-based assessment schedule. This
would reduce core industry capital by
approximately 0.6 percent. Under this
scenario, core thrift industry net income
will fall over the period by $0.38 billion,
approximately 3.1 percent of the pre-
increase net income of $12.4 billion.

By the end of 1995, under the rates in
the transitional risk-based assessment
schedule the number of thinly
capitalized core thrifts is projected to
increase by 4 institutions. The number of
core thrifts with more than 3 percent
tangible capital is projected to decrease
by 9 institutions.

4. Long-term Changes in Profitability

In order to assess the long-term’
impact of higher assessments on thrift
profitability, estimates were made of the
changes in returns on the book value of
equity capital which might result under
the rates in the transitional risk-based
assessment schedule. Specifically,
thrifts' 1991 returns on book value equity
capital were adjusted to reflect the
increase in operating costs (after-taxes}
which might result from increased
assessment rates.!

14 Another factor that may influence ROAA is
any deviation from a normal level of reserving for
loan losses. However, the ratio of average loan loss
provisions on interest bearing assets to assets did
not change significantly between 1990 and 1991 for
most core institutions.

15 A simple expression can be derived to show
how these factors will affect profitability.

{1) ROA’' = [ROA—(Rate Increase} X (Assessment
Base/Assets) X (1—T))

where ROA'= adjusted return on assets,
reflecting an increased assessment rate

ROA = thrift’s original return on’assets (net
income/assets)

Rate Increase = new assessment rate—old
assessment rate

T = thrift's average tax rate

The resulting impact on the return on equity will
vary with thrifts’ financial leverage.

(2) ROE’ = [(ROA’) X (assets/equity)}

Equation two states that the adjusted return on
equity {ROE’) is the product of the adjusted return

Continuea
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Using 1991 return on equity (ROE} as
the benchmark, moving from the current
assessment rate of 0.23 to the rates in
the transitional risk-based assessment
schedule is expected to lower the
average institution's ROE by less than 5
percent. A total of 1,516 thrifts holding
$560 billion in assets would have their
ROEs reduced by less than 5 percent.
An additional 181 institutions with $73
billion in assets would suffer a reduction
in ROE of between 5 and 10 percent. The
remaining 200 institutions with $87
billion in assets would have their ROE
reduced by more than 10 percent. These
results are presented in Table 4.

TABLE 4.—PERCENTAGE CHANGES IN RE-
TURN ON EQuITY ASSOCIATED WITH
THE RATES IN THE TRANSITIONAL RISK-
BASED ASSESSMENT SCHEDULE

[SAIF-insured Thifts, $ Millions]

Percentage change in ROE * No. Assets
Below —50 3. oo 31 $6,583
=25 10 —50 Jumrrreacecmerenesarens 35 14,070
—1510 —25..cemceneeeenecned] 50 20,505
—101t0 —15.uemnne. 84 46,410
=510 V0 cerrememommrrreomniosroned] ] 16t 73,367
Oto -5 1,518 | 560,134

AR, 1,887 | 721,069

1 The percentage change in ROE was deofined as
the adjusted ROE minus original ROE, divided by
the absolute value of the original ROE; (ROE'-ROE)/
abs(ROE).

% As noted above, thrifts with near zero earnings
will experience a large percentage change in return
onscquwy.

ITI. Comments
A. Overview

The FDIC received 15 comments on
the proposed rule, 7 from savings
associations and 8 from industry trade
groups. Four of the trade groups
expressed support for the proposed
increase. Two cited the need to maintain
an adequately funded insurance system
in order to ensure public confidence in
the system. One group cited the need to
recapitalize the SAIF within a
reasonable period of time, as required
statutorily. None of the thrifts supported
the increase.

Five of the letters received opposed
the assessment rate increase. Of this
total, there were 3 savings associations

on assets (ROA’) and the equity multiplier (assets/
equity).

Data on individual thrifts' 1991 average tax rates
were used to adjust for the tax deductibility of
assessments. In the event a thrift incurred losses in
1981 and/or received a tax credit, its tax rate was
set to zero. although thrifts’ earnings and hence
capitalization will be reduced with higher
assessments, for the purposes of this analysis, the
adjusted ROEs were estimated using year-end 1991
assetls-to-equity ratios in equation 2.

and 2 trade groups. One of the thrift
executives noted that while he opposed
the increase he thought the logic behind
the proposal was understandable.

B. Major Issues Raised
1. Need for the Increase

Based on the case presented in the
proposed rule, 3 trade groups and 5
thrifts questioned the need for an
assessment rate increase. The
assumptions used by the FDIC staff
were debated in these comment letters.
One trade group noted that the FDIC
assumptions were overall too
conservative. One thrift asked where
SAIF premiums had gone since the
fund’s inception. As noted in the
proposed rule and as discussed above,
as required by statute, since the ereation
of the SAIF in August 1989, with miner
exception, all SAIF assessment revenue
has been diverted to the FRF, the FICO,
and the REFCORP.

Beginning January 1, 1993, SAIF
assessment revenue will remain in the
SAIF, except for the claims on that
revenue required to fund the interest
payments on honds issued by the FICO.
Given current projections, satisfying
such interest payments will require
approximately 35 percent of the SAIF’s
assessment income. Growth in
assessment income is not projected to
be sufficient to lower this burden
significantly over the next few years.

In questioning the short-term failure
projections used by the FDIC staff in
determining the need for increasing the
SAIF assessment rate, two thrifts noted
that the thrift industry continues to
imprave, while another echoed this
comment and added that provisions in
recent legislation (i.e., The Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA) and
the FDIC Improvement Act should result
in lower projected failures. Given these
improvements, and given the continued
clean-up of the thrift industry by the
Office of Thrift Supervision (OTS), it
was argued that the SAIF should inherit
a “clean” industry.

The Board acknowledges the
improvements noted above and is
hopeful that provisions in the applicable
federal statutes will help mitigate the
anticipated financial obligations of the
SAIF. However, as discussed above,
recent improvements in thrift industry
profitability have been facilitated by
lower interest rates which have
increased thrift net interest margins.
Changing economic conditions could
mitigate this effect, slow the recovery of
the thrift industry, and lead to
additional thrift failures.

As noted in the proposed rule and
above, while the FDIC cannot predict
accurately the level of thrift failures, the
only certainty in the future is that there
will continue to be thrift failures, which
eventually will be funded by the SAFF.
As a result, the FDIC analysis utilized a
variety of short-term and long-term thrifi
failure projections, ranging from a
relatively “clean” industry by the time
SAIF assumes resclution responsibility
in October 1993 to a depressed scenario
in which a larger number of thrifts
require SAIF resolution. Thus, the
failure projections used by the FDIC in
the proposed rule [and above) included
the positive factors mentioned in these
comment letters, but also allow for the
recurrence of negative factors.

A related question concerned
inclusion of projected 1992 thrift failures
in the FDIC's analysis, when the SAIF
does not assume resolution
responsibility until late in 1993. Thrift
failures for 1992 were included in the
FDIC’s analysis in order to provide a

.benchmark for future failure projections.

They were not used to support the need
for an increase in the SAIF assessment
rate.

The resolution costs assumed in the
analysis also were questioned. Three
resolution costs were used in the FDIC's
analysis: 14, 17, and 20 percent. The
lowest value reflects lower reselution
costs associated with the OTS's
Accelerated Reselution Program. The
middle value approximates the expected
future experience, given current trends.
The high value reflects the experience of
many resolutions post-FIRREA and
assumes a continued downturn in
economic conditions. The Board
believes that these varied assumptions
provide a reasonable basis on which to
analyze future resolution costs.

One trade group disagreed with the
statement that the long-term condition
of the SAIF depends on the “number,
size and timing of future thrift failures,”
but depends instead on the “number and
size of future surviving institutions.” The
SAIF depends on future thrift failures in
that losses from such failures will be

_ deducted from the fund's balance.

However, the trade group is correct in
stating that the SAIF depends on
survivor institutions, because
assessment revenue is derived from this
source. Hence, FDIC projections
incorporated assumptions regarding
growth in the assessment base.

One trade group questioned the 15-
year recapitalization period used by the
FDIC in determining the current need for
an assessment rate increase. The letter
specifically asked: “Where is the
statutory phase-in language for SAIF-
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insured institutions?” It also inquired
whether the Congress provided '
“additional flexibility for FDIC~-SAIF
premiums?”’ As noted above, section
7(b)(1){D){i} of the FDI Act (12 U.S.C.
1817{b)(1)(D){i)) states that the
assessment rate for SAIF members shall
be such rate as the Board of Directors, in
its sole discretion, determines to be
appropriate—to increase the reserve
ratio to the designated reserve ratio of
1.25 percent of estimated insured
deposits w1thm a reasonable period of
time. .

This provision of the FDI Act
expressly authorizes the Board to use its
sole discretion to determine the SAIF
assessment rate in order to increase the
SAIF reserve ratio to the designated
reserve ratio within a reasonable period
of time.

Section 7(b){1)(D)(ii)-of the FDI Act (12
U.S.C. 1817(b}(1)(Dj(ii)} requires,
however, that the Board consider certain
factors in setting the SAIF assessment
rate: the SAIF’s expected operating
expenses, case resolution expenditures,
and income; the effect of the assessment
rate on SAIF members’ earnings and
capital; and such other factors as the
Board deems appropriate. Within these
parameters the Board has significant
flexibility in establishing the SAIF

assessment rate. Based on its combined

" obligations to increase the SAIF reserve
ratio to the designated reserve ratio
within a reasonable period of time and
to consider the above-noted statutory
factors when establishing the SAIF
member assessment rate, the Board
believes that it is reasonable to use a 15-
year period to project and achieve the
designated reserve ratio of 1.25 percent.
The assumptions and analyses for the
projected achievement of the designated
reserve ratio were discussed in the
proposed rule and also are discussed

- above.

In a related comment letter, one thrift
questioned the need for a 1.25 percent
reserve ratio in a healthy industry. As
noted above, in section 7{b){1)(B)(ii} of
the FDI Act (12 U.S.C. 1817(b}{(1)(B)(ii}}
Congress established the designated
reserve ratio of 1.25 percent of estimated
insured deposits.

Finally, 2 trade groups asked why the
FDIC had not “demanded” the
supplemental Treasury funding
mandated by FIRREA. Section
11({a}(6)(E) of the FDI Act (12 U.S.C.
1821{a){6)(E)) states that the Secretary of
the Treasury shall pay to the SAIF, for
each of the fiscal years 1993 through
2000, the amount, if any, by which
$2,000,000,000 exceeds the amount
deposited in such Fund (during such
fiscal year). Section 11(a)(6){F) of the
FDI Act (/d. at 1821{a)(6}{F)) states that

the Secretary of the Treasury shall pay
to the Savings Association Insurance
Fund, for each fiscal year from 1991 ~
through 1999 any additional amount
which may be necessary, as determined
by the FDIC and the Secretary of the .
Treasury to ensure that such Fund has-
the minimum net worth referred to in the
table provided as part of this
subparagraph of the FDI Act.

Thus, under the FDI Act the Treasury
is required to make available to the
FDIC funds to supplement SAIF in twe
ways: first, as revenue supplements to
SAIF annual assessments (net of FICO
contributions) to ensure annual
revenues of $2 billion for each of the
fiscal years 1993 threugh 2000; and
second, as payments to maintain the net
worth of the SAIF according to the
schedule in section 11{a) of the FDI Act,
Also, section 11{a){8){}} of the FDI Act .
({d. at 1821{a){6)(]}}, states that there are
duthorized to be appropriated to the
Secretary of the Treasury, such sums as
may be necessary to carry out the

* provisions of this paragraph 11{a}{6} of

the FDI Act; however, section 11{a}{(6}(])
also limits the Treasury net worth
payments: to $2 billion in each of the
fiscal years 1992 and 1993 and to a
cumulative total of $16 billion for ﬁscal
years 1992 through 2000.

As stated in the proposed rule and
discussed above, the Board believes that
the Treasury funding requirements for
the SAIF in section 11({a)(6}) of the FDI

~ Act are conditional upon the inability of

SAIF members to pay sufficient
assessments to fund the SAIF. In other
words, Congress imposed these
conditional funding obligations on the
Treasury {and thus, the United States
taxpayers}) in order to provide a back-up
if the SAIF-insured industry is incapable
of fulfilling its obligation to recapitalize

" the SAIF. Section 11{a){6)(E) of the FDI

Act states that the supplemental
payments must be made in an amount
“if any” by which net assessments do
not equal $2 billion. Likewise, section
11(a)(6)(F) of the FDI Act defines the
minimum net worth maintenance
funding amount as “any additional
amount which may be necessary.” The
Board believes that this specific -
language in section 11(a)(6) supperts the
conclusion that the Treasury’s funding
obligations are contingent upon the
amount of funding available through
assessments paid by SAIF members.
As discussed above, the Board is
obligated to establish SAIF assessment
rates based on the requirement to.
achieve a designated reserve ratio.
within a reasonable pericd of time and
in consideration of the factors
enumerated in section 7(b) of the FDI
Act, including the ability of the SAIF

industry to pay the established
assessment rate. ’
2. Negative Effects of the Increase on the
Industry and Individual Thrifts

A majority of the letters received -
commented on the potential impact of
the proposed increase on the thrift

"industry. Several letters suggested that

the current 23 basis point assessment
rate was already too burdensome for
thrifts. One thrift noted that the rate
should not be increased duringa
recession. Two trade groups suggested
that the increase may hinder the lending
ability of the thrift industry.

Most letters addressed the impact of
an increase on thrift industry
profitability, and several thrifts
projected the impact on their financial .
statements. Earnings will be impacted,
which is turn affects capital and
dividend policies. A reduction in
profitability and dividends could impact
the ahility to raise capital. Furthermore,
one thrift suggested that more thrifts
would fail as a result of the mcreased
assessment rate.

The Board has conmdered the
implications of these potential effects.
As discussed in the proposed rule, the
FDIC staff projected the impact of

" increased assessment rates on industry

capltal and earnings and found that an
increase to the rates in the transitional -
risk-based assessment schedule will
raise the number of thinly capitalized

"institutions (under 2 percent tangible

capital) by 2 thrifts through 1995. These
results also found that the increase will
lower the average institution’s return on
equity by less than 5 percent. Given
continued improvement in thrift industry
profitability, the actual impact of the
rate increase could be lower. Thus, the
Board believes that the proposed rate
increase will not place an undue burden
on the thrift industry.

In addition to noting the posmbxhty of
reduced industry profitability, several
letters commented on the competitive
impact of the proposed increase. One
trade group commented that the overall
increase in regulatory burden puts
thrifts at a competitive disadvantage. It
was generally felt that the added
expense from the premium increase
would furiher erode the thrift industry’s
competitive position with non-insured
financial institutions such as money .
market funds. One thrift suggested that
28 basis points approximates the total
operating costs of an efficient mutual
fund. Also, several letters stated that the
additional costs associated with the
increase could not be passed along to
consumers due to competition from non-
insured funds,
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While it is likely that the rate increase
will not be passed along to consumers in
competitive markets, insured depository
institutions offer a product that non-
insured funds cannot offer: A federal
guarantee behind depositors’ money.
Each investor will decide where to place
funds based on individual preferences
concerning factors such as the interest
rate offered, additional services
provided by the financial institution,
and other features of the investment
product, including deposit insurance.
Insured depository institutions will
continue to compete based on all
features of their products.

C. Other Issues

One thrift and one trade group argued
that banks have a competitive
advantage over thrifts in the form of a
lower effective assessment rate. This
rate advantage exists because banks
typically have a different liability
structure, relying less on assessable
deposits than thrifts. For this reason,
three trade groups argued that the
assessment rate for SAIF members
should be no higher than the assessment
rate for BIF members. A different
liability structure does not necessarily
put thrifts at a competitive
disadvantage. Other funding sources are
not always less costly for financial
institutions than core deposits inclusive
of premium expense. (A related issue,
discussed below, is whether to broaden
the assessment base and therefore
eliminate this issue.)

In the same vein, two thrifts requested
that the Board ensure that the decision
to increase the SAIF premium be
determined independent of the need to
recapitalize the BIF. Conversely, a bank
trade group argued that thrifts should
pay at least as much as BIF members,
because of the extensive use of
taxpayers funds in covering thrift
insurance losses.

In response to these comments on
correlating the SAIF assessment rate
with the assessment rate paid by BIF
members, it is essential to note that
section 7(b)(1)(A) of the FDI Act (/d. at
1817(b){1)(A)) is entitled “Rate For Each
Fund To Be Set Independently” and
states that the FDIC shall fix the
assessment rate of Bank Insurance Fund
members independently from the
assessment rate for Savings Association
Insurance Fund members. Thus, the
Board is statutorily required to set the
SAIF and BIF assessment rates
independently of each other and may
not consider parity factors in
establishing the respective rates. The
SAIF and BIF assessment rates must
each be set based on the respective
applicable statutory requirements.

Finally, 2 thrifts asked to see a plan
outlining the cost and timetable for
cleaning up failed thrifts and banks.
Recent legislation has provided the
federal depository institution regulatory
agencies with enhanced powers to
facilitate the early closure of seriously
weakened institutions. Resolution teams
are in place, and have internal
timetables. However, such confidential
information is not available publicly.
The costs of clean-up activities are
made available to the public after
resolution transactions have occurred.

D. Alternatives Proposed

The majority of letters received
suggested that the assessment base be
expanded to include all deposits,
including foreign deposits. It was also
recommended that the assessment base
include off-balance sheet items and all
liabilities. The reasoning behind these
suggestions was that some commercial
banks sustain a lower effective
assessment rate because of their
different liabilities structure, as
discussed above. It was also suggested
that by assessing all deposits the
competitive advantage of institutions
that are “too big to fail” would be
eliminated.

The assessment base is currently
prescribed by section 7(b) of the FDI Act
(1d. at 1817(b) (4), {5) & (8)). The Board
believes that the nature and scope of the
assessment base should be reviewed,
but currently does not have the
authority to change the statutorily
required components of that base. As
provided for in section 302(a) of the
FDIC Improvement Act of 1991,
however, upon the establishment of a
permanent risk-based assessment
system {which must be in place no later
than January 1, 1994) section 7(b) of the
FDI Act will be amended to exclude a
statutorily prescribed assessment bage.
Thus, at that time the Board will be
authorized to establish an assessment
base different from that currently found
in section 7(b) of the FDI Act.

Also, section 141 of the FDIC
Improvement Act provides that
beginning January 1, 1995, the FDIC may
not take any action, directly or
indirectly, with respect to any insured
institution that would have the effect of
increasing losses to any insurance fund
by protecting depositors for more than
the insured portion of deposits or
creditors other than depositors. This
provision was intended to prevent the
so-called too-big-to-fail treatment of
depository institutions.

In addition, section 312 of the FDIC
Improvement Act provides, in general,
that the FDIC (among other federal
entities) may not make any payment or

provide any assistance in connection
with any insured depository institution
which would have the effect of
satisfying any claim against the
institution for obligations of foreign
deposits.

Another issue raised was the extra
burden shouldered by SAIF members
with respect to Federal Home Loan
Bank (FHLB) payments to the REFCORP.
It was argued that this payment creates
a competitive disadvantage for thrifts
against non-FHLB member commercial
banks. However, membership in the
FHLB system does offer certain
competitive advantages not available to
non-members, such as access to long-
term funding at relatively attractive
rates. When the Board considered the
impact of the assessment increase on
overall thrift industry earnings, the
Board recognized the effects of the
FHLB payments. While the Board was
cognizant of the need to prevent an

- undue burden on the industry, the

assessment rate proposed was chosen in
order to recapitalize the SAIF, and
therefore is independent of the FHLB

‘payments.

One thrift suggested that each thrift
contribute what would amount to 1.25
percent of its deposits. Payments would
be made monthly over five years.
Monthly assessments would require a
change in legislation. Furthermore,
because the fund balance changes with
time to reflect outflows due to insurance
losses, 1.25 percent of thrift industry
insured deposits today may not be
sufficient to keep the SAIF in
compliance with the designated reserve
ratio five years from now.

One trade group recommended that
since it questioned the FDIC staff
assumptions, it would be wise to wait
before raising premiums further.
Statutorily, the Board is required to set
premium rates in order to maintain the
1.25 percent ratio or increase the fund to
this ratio within a reasonable amount of
time. To be prudent in setting the SAIF
on a path toward recapitalization (and,
therefore, to comply with section 7(b) of
the FDI Act), the Board is raising the
SAIF-member assessment rate from a
uniform rate of 0.23 percent to the rates
listed in the transitional risk-based
assessment schedule.

Subpart D. Transitional Risk-Based
Assessment System

I Statutory Background

As noted above, section 7{b) currently
provides for a single, uniform
assessment rate established by the FDIC
for all BIF member institutions and a
single, uniform rate for all institutions
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that are members of the SAIF.'¢ The
assessment rate now in effect for
members of both BIF and SAIF is 6.23
percent per annum.

Section 302{a) of the FDIC
Improvement Act requires that the FDIC
Board establish, by regulation, a risk-
based assessment sysiem. Section 302 of
the FDIC Improvesnent Act also requires
that regulations establishing the rigk-
based assessment system be published
by the FDIC no later than December 31,
1992, promulgated no later than July 1,
1993, and become effective no later than
January 1, 1984. Sections 302{c) and (g).

In addition to the risk-based
assessment regulations required by
section 302{a) of the FDIC knprovement
Act, section 302(f) of that statute
authorizes the FDIC to promulgate
regulations governing the transition from
the assessment system in effect on the
date of enactment of the statute to the
assessment system required under
section 302(a) of the statute. Pursuant to
its authority under section 302{f}, the
FDIC proposed regulations providing for
a transitional assessment system. As
noted above, that proposal was
published in the Federal Register on
May 21, 1992, for a 60-day public
comment period ending July 20, 1992.

The transitional system was proposed
as a preliminary step toward the rigk-
based system the Board is required to
implement by January 1, 1994
(hereinafter referred to as the
“permanent” risk-based assessment
system). As proposed, the transitional
system would become effective January
1, 1993, and remain in effect until
implementation of the permanent risk-
based assessment system one year later.
Under this approach, the FDIC and other
interested parties would have an
opportunity to evaluate the impact and
effectiveness of the various components
of the transitional system priar to the
statutory deadlines for finalizing and
implementing the permanent risk-based
assessment system.

11. Description of the Proposed
Transitional System

Under the transitional system as
proposed by the Board, the rate at which
FDIC-insured institutions—both BIF and
SA¥F member institutions—would pay
assessments and would be determined
on the basis of capital and supervisory
measures. For the capital measure,
institutions would be assigned to one of
three capital groups—"well capitalized”,
“adequately capitalized”, or “less than

18 At present, section 7(b)(1}{D} of the FDI Act
imposes on SAIF members an assessment rate of
not less than 0.23 pevoent. However, the FDIC is
authorized to incrense the rate beyood this Jevel.

adeguately capitalized”. The first two
groups woald be defined by applicetion
of the capital-ratio standards (consisting
of total risk-based, Tier 1 risk-based,
and leverage capital ratios) proposed for
prompt corrective action (PCA} purposes
under section 131 of the FDIC

Improvement Act. The third group

 would consist of those institutions not

quelifying for one of the first two
groups.17

On fuly 6, 1992, the Board issued its
proposed PCA regulation which
included definitions of the capital
categories for PCA purposes. 57 FR :
29663. Based on those definitions (which
were, pursuant to the Board’s
transitional risk-based assessment
proposal, automatically incorporated
into that proposal) the capital categories
for transitional risk-based assessment
purposes would be as foltows:*®

1. Well Capitalized. Total risk-based
ratio, 10.0 percent or greater; AND Tier 1
risk-based ratio, 6.0 percent or greater;
AND Tier 1 leverage ratio, 5.0 percent or
greater.

2. Adequately Capitalized. Institutions
that do not meet the standards for well
capitalized but which do meet the
following standards: Total risk-based
ratio, 8.0 percent or greater; AND Tier 1
risk-based ratio, 4.0 percent or greater;
AND Tier 1 leverage ratio, 4.0 percent or
greater.

3. Less Than Adeguately Capitalized,
Total risk-based ratio, lese than 8.0

percent; OR Tier 1 risk-based ratio, less

than 4.0 percent; OR Tier 1 Leverage
ratio, less than 4.0 percent.

Within each capital group, institutions
would be assigaed 10 one of theee
supervisory subgroups—"healthy",
“supervisory concern", or "'substantial
supervisory coacern”. “Healthy”
institutions would be these that are

17 The use of the terms “wedl capitalived” and
“adequately capitalizad for risk-based psemivm
purposes are not intended as, and should not be
viewed as implying, an endorsement by the FDIC of
an institution’s sefety and sourrdness. There muy be
institutions that meet the standards for inclusion in
these capital categories that are not operating in
safe and sound manner.

18 These assessment definitions refloct only the
capital-ratio stanrdards from the propesed PCA
definitons, wivick include other elementis as well. In
particeiac. the propesed PCA defimitions include &
condition that in erder e be consideced “well
capitalized”, an institutien cannot be subject to any
order or fimal capita? directive to meet and maintain
a specilic capital level. Sinifavly, under the
proposed PCA delimitions, CAMEL-1 reted
institutions not experioncing or anticipating
significant grewth are permitied %o have a leverage
capital ratio as low a3 3.0 percent and, po(enﬁaﬂy
still quulify as “sdegeately cagiteliced”, These -
elements are mot imcorposated in the definitions. of
the capital groups for dvk-based asscssment
purposes. In the riek-based assessment context,
these elements are more appropristely considered
with regard W supervisory sebgreup X

financially sound with oaly a few minor
weaknesges. Institutions raising
“supervigery concern” would be those
with wealmesses which, if not corrected,
couM result in significant deterioration
of the institution and imcreased risk to
the BIF or SAIF. Institutions raising
“substantial supervisory concern”

. would be those that pose a substantia!

probabikity of loss to the BIF or SAIF
uniess effective corrective action is
taken. The proposal indicated that the
FDIC would assign institutions to
supervisory subgroups on the basis of
supervisory evaluations provided by the
institations’s primary federal supervisor
and, if applicable, state supervisor, and
such other information as the FDIC
determines to be relevant to the
institution’s financial condition and the
risk posed to the BIF or SAJF, including
such information as call report data and
analysis and debt ratings.

Under the propesal, there would be
nine combinations of groups and
subgroups (or assessment risk
classifications), to which varying
asgessment rates would be applicable.
The rates were expressed in the
proposal in terms of deviations from an -
“average” rate (that is, the rate achieved
by dividing total assessment income by
the total assessment base), which is
essentially the conceptual equivalent of
what is now the uniform rate. Under the
proposed schedude, set out below,
institutions qualifying as both “well
capitalized” and *healthy” would pay
assessments at a rate 3 basis points
below the “average’” rate, while
institutions falling into the “less than
adequately capitalized” group and the
“substantial supesvisery concern”
subgroup would pay 3 basis points

abowe the "average” rate.

PROPOSED RISK-RELATED ASSESSMENT

SCHEDULE
Subsian-
Supervi- tial -
Healthy sory supervi-
concemp sory
’ y concern
Well Capitalifed...; a—3 a a+2
Adequatety a a+2 a+2
Less han ' B2 a2 a+3
Adequeitaly
Capitalized.
For the transttional risk-based

assessment system, the Board proposed
that the FDIC provide each institution
notice of its assessment risk
classification and rate for the next
semianmuat ssessment period no later
than orre momnth before the beginning of
that period. Thus, for the semiannuat
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period beginning January 1, 1993, notice
would be given no later than December
1, 1992. The institution would be
assigned to a capital group based on
data reported in its Report of Income
and Condition as of the preceding June
30 (for the assessment notice due
December 1) or December 31 (for the
notice due June 1) or in the Thrift
Financial Report with the closest date to
June 30 or December 31 that includes the
relevant capital data.

The proposal contemplated an
informal process by which an institution
disagreeing with the assessment risk
classification assigned to it by the FDIC
could seek review of that classification.
The contemplated procedure involved
review, first at the FDIC regional level
and then (if the dispute remained
unresolved) at the headquarters level,
within the FDIC's Division of
Supervision, at least to the extent the
matters in dispute involved FDIC
determinations rather than
determinations of the institution’s
primary regulator(s). Until the
completion of any review, the institution
would be expected to make timely
assessment payment at the rate
assigned, with any adjustments to be
made once the review process was
completed.

It was similarly proposed that, in the
event an institution did not receive
notice of its assessment risk
classification by the first day of the
assessment period, its premium would
be payable at the “average” rate and
any necessary adjustment would be
made after notice of the institution's
assessment risk classification was
provided by the FDIC.

The proposal also stated that the
Board was considering the imposition of
broad restrictions on the disclosure of
information pertaining to an institution's
assessment risk classification, and
required bridge banks and institutions in
FDIC or Resolution Trust Corporation
conservatorships to pay the “average”
assessment rate.

In addition to providing for a
transitional risk-based assessment
system, the proposal included other,
unrelated amendments to the FDIC
assessment regulations. These revisions
would update subpart D of part 327 to
conform it to the “Oakar” provisions of
section 501 of the FDIC Improvement
Act, and update § 327.7 of the
regulations to conform it to current
Treasury Department value-of-funds
policies.

The public comment period for the
proposal has expired and the comments
have been reviewed and analyzed.
Taking into account these comments

-and other relevant considerations, the

Board has decided to adopt the proposal
largely unchanged except for a two
basis-point increase in the rate spread
and a revision of the review process.
The comments received and the FDIC's
responses are summarized below.

I1. Discussion of Comments Received

The FDIC received 209 letters
commenting on the proposal. Among the
commenters were 133 banks, 25 thrift
institutions, 23 depository institution
holding companies, and 22 associations.
Other commenters included state
banking regulators, individuals, and law
firms.

The principal issues raised in the.
comment letters fell into the following
broad categories: The risk measures to
be used; the risk classifications; the rate
schedule; timing issues; disclosure
restrictions; and the review process.

Each of these subjects is addressed
below, together with other relevant
issues.

A. Risk Measures

In its proposal, the FDIC requested
comment regarding the use of capital
and supervisory factors as risk
measures, and on the specific measures
proposed, including comment on
whether premium rates should be based
on solely objective factors instead of, or
in addition to, the proposed capital
ratios and supervigsory evaluations.

A large number of commenters
addressed this topic. Most of this group
agreed with the use of capital to
measure risk. Although many suggested
other indicators—such as asset quality,
earnings, asset concentration, interest
rate risk, credit risk, and excessive
growth—to be used in lieu of or in
addition to capital ratios, no clear
preference for any particular non-capital
indicators emerged. The primary
supervisory factors identified in the
letters were CAMEL or MACRO ratings
and examination reports.

A number of letters commented on
whether premium rates should be based
on solely objective factors. The
appropriate balance between objective
and subjective standards was an issue
addressed by 124 commenters. Of these,
74 favored some combination of the two
elements, including 20 that suggested
greater emphasis on objective factors
and four that preferred more emphasis
on subjective factors. The remaining 51
of the 74 commenters seemed satisfied
with the balance reflected in the
proposal: Out of the universe of 124
commenters addressing this topic, 49
stated a preference for objective
measures exclusively. The primary
reason indicated for preferringa

. combination of objective and subjective

factors was that neither one alone could
be relied upon to present a full picture of
the institution's condition.

A majority of commenters
recommended greater reliance on
objective factors. Among this group, the
principal concerns expressed regarding
the use of subjective measures included
perceived inconsistencies among
examiners; the need for clear, well-
defined standards to which institutions
can respond in order to reduce their
premiums; the increased tension that
could develop between examiners and
institutions; the perception that
examiners are slow to upgrade their
evaluations of troubled institutions on
the mend; and the relative infrequency
of examinations. A number of
commenters noted that if assessment
rates were based on objective factors
alone, the need for an appeals procedure
and disclosure restrictions would be
reduced or eliminated.

Among those commenters
recommending a secondary role for
subjective measures, a few offered
specific suggestions regarding an
appropriate balance. For example,
several letters urging that risk
classifications be determined primarily
on objective measures further
recommended that supervisory
evaluations be taken into account enly
for institutions of supervisory concern.
In another vein, several commenters
argued that both the proposed capital
and supervisory measures are lagging
indicators, and recommended use of
leading indicators such as asset quality,
concentration, and interest rate risk.

The Board appreciates that the use of
supervisory factors as a measure or risk
has certain aspects. The Board also
appreciates that there are negative
aspects to the use of objective factors.
Like a number of the commenters
addressing this matter, the Board
believes that a combination of the two
elements is a better approach than the
use of either objective or subjective
measures alone.

The Board continues to believe that
the ongoing supervisory monitoring
process, which encompasses a variety of
formal and informal contacts with
insured institutions, produces more and

. better information concerning an

institution’s risk exposure than can be
obtained solely from financial reports. A
risk measurement system that relies
solely on data stated in bank Reports of

Income and Condition or Thrift

Financial Reports {collectively referred
to hereinafter as “financial reports”)

. would in many cases not adequately

capture important risk factors, such as
loan underwriting standards,
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management quality, or other
operational elements that can
substantially affect the FDIC's risk
exposure. Accordingly, the Board
believes that a risk-based insurance
system in which supervisory factors
play an important role is likely to lead to
less inequity in the pricing of risk than
one based exclusively, or almost
exclusively, on reported financial data.
At the same time, the Board
recognizes the value of more objective
measures. As noted by some of the
commenters, a desirable attribute of a
risk-based premium system is to give
weak institutions an immediate
financial reward for improving their
condition, as reflected by a quantitative,
well-defined indicator. Such an
immediate, financial reward is provided
by a system that bases premiums in part
on the institutions’ capital ratios as
derived from data on their financial
reports; by meeting specific capital-ratio

standards, weak institutions will be able

to reduce their deposit insurance
premiums. Greater capital increases the
cushion against loss, both for the ‘
institution and for the FDIC, and
increases the owners' stake in a sound
operation. Thus, the Board continues to
believe that capital ratios should play
an impor'am role in a risk-based
premium system.

Accordingly. the Board has adopted

without revision, the risk measures used '

for the proposed system.
B. Risk Classifications

In its proposal, the FDIC invited
comment regarding the definitions to be
used for the respective assessment risk
groups and subgroups included in the
proposal, and on whether a separate
category should be added for
institutions posing minimal risk to the
deposit insurance funds. With regard to
the latter issue, comment was requested
as to how such a category should be
defined, including comment regarding
the use of ratings assigned to an
institution’s debt by nationally
recognized private firms and on any
additional role appropriately played by
capital ratios.

There was virtually no comment
directly addressing the definitions
proposed for the various assessment
risk classifications. One comment letter
expressed concern that there were gaps
between the definitions of the three
supervisory subgroups; another noted
that other pending or upcoming
" regulatory proposals could alter an
institution's capital position and that the
capital definitions finally adopted could
affect bankers' views of the proposed
assessment system,

The Board has decided to adopt the
definitions stated in the proposal.1?
However, it has also decided to
redesignate as*‘undercapitalized" the
capital group titled “less than
adequately capitalized” under the
proposed system. This change is
intended to make the nomenclature for
the risk-based insurance system more
closely coincide with the capital
categories for PCA purposes under the
FDIC Improvement Act. In addition, the
Board has decided to rename as
subgroups “A", *B", and “C" the
supervisory categories previously
denoted respectively as “healthy”,
“supervisory concern”, and “substantial
supervisory concern”. This change
should simplify both oral and written
references to these categories.

On September 15, 1992 (the same date
on which the Board adopted this final
rule), the Board adopted the final PCA
rule. As indicated above in the
description of the transitional risk-based
assessment proposal, the PCA capital-
ratio standards for “well capitalized”
and “adequately capitalized” have been
incorporated into this final rule on the
transitional risk-based assessment
system.

In addition to drawing upon capital-
ratio standards and nomenclature from
the PCA provisions, the Board is also
incorporating into the final risk-based
assessment rule a provision from the
PCA regulation prohibiting the use of
PCA capilal-category assignments for
non-PCA purposes. The primary purpose
of the PCA provision is to prohibit an
institution’s use of its PCA capital-
category assignment for advertising or
other promotional purposes. The reason
for the prohibition is that this '
information alone, when used out of
context, can be easily misunderstood.
For example, a prospective depositor
might interpret an institution's
advertisement that it is considered “well
capitalized” by the FDIC as an
endorsement by the FDIC of the
soundness of the institution. The same
risk arises with regard to capital
categories assigned by the FDIC for risk-
based assessment purposes.

In contrast to the definitions of the
various risk classifications, the question
concerning the addition of a minimal-
risk category received a significant level
of attention. Of the 32 commenters
addressing the issue, 30 generally
indicated agreement with the creation of
such a category, and most opined that it

- should be defined in terms of capital. It

% For purposes of assigning capital categories,
risk-based ratios will be estimated by the FDIC
using the method agréed upon by the Federal
Financial [nstitutions Examination Council.

’

. was suggested by one commenter that

an “extremely well capitalized” group
could be established, defined in terms of
capital in excess of a two percent
differential above the “well capitalized”
levels. Another commenter suggested
defining the minimal risk group as those
institutions with ten percent leverage
capital and 20 percent risk-based
capital.

Among those who thought a minimal-
risk category should be established,
seven indicated that private debt ratings
could appropriately play a role in its
definition, either as the sole defining
factor or in conjunction with a capital
threshold. Details regarding the role to
be played by private debt ratings were
generally not provided.

The possible use of private debt
ratings as a risk factor generated a
number of negative responses. A
concern noted by several commenters
was that such ratings are available for
relatively few FDIC-insured institutions.
Other concerns expressed by
commenters included the
incompatibility of the incentives of, and
the information bases available to, the
FDIC and private rating firms.
Inconsistencies in the purposes of
private debt ratings and federal deposit
insurance were also noted. However, -
one commenter suggested that the value

_-of private debt ratings was that they |
" provide an alternative view to that of

the institution's regulators.

In short, the commenters addressing
this issue exhibited a clear preference
for establishing a category of minimal-
risk institutions based on capital
measures.

While the Board recognizes the merits
of this view, it believes that the
establishment of such a category is more
appropriately considered in connection
with the permanent risk-based
assessment system to be proposed by
the FDIC in the near future, rather than
as an element of the transitional system.
Establishing a lower premium for
minimal-risk institutions would require
increasing premiums for riskier
institutions in order to maintain
adequate revenue. The Board believes
such an increase could have an unduly
harsh effect on weak institutions,
especially in connection with the wider
range of rates the Board has decided to
adopt for the assessment rate schedule,
as discussed below.

In light of the many negative
comments concerning the use of debt
ratings as a measure for defining a
minimal-risk category, the Board has -
also decided to eliminate debt ratings as
a factor to be considered in detérmining
supervisory subgroup assignments.
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C. The Rate Schedule

In its proposal, the Board invited
comment on the risk-related rate
: schedule, inchuding the degree of rate
gradations among the assessment risk
classifications. A large portion of the
comment letters received addressed the
proposed six basis-point rate spread.

Of the 95 commenters that addressed
the rate spread, 89 indicated that the
proposed spread was too narrow—that
is, that the rate differences across the
various classifications are an
insufficient reflection of the differences
in the level of risk. It was suggested that
the proposed rate syread did not provide
sufficient incentives, that the differences
between various clussifications should
be widered, or that the number of
classifications should be reduced.

A variety of suggestions for widening
the schedule were offered. For example,
widening the schedule at both ends, by
lowering the rate for the lowsst risk
classification and raising it for the
highest rick classification, was
suggested. Specific rate spreads varying

. from a 10 basis-point range to a 20
basis-point range were menticned, and a
number of letlers suggested that the rate
paid by the lowest-risk institutions
should not be increased above 23 basis
points or should be reduced. Several
commenters suggested that the spread
should be widened over time, indicating
that this could be accomplished in the
permanent risk-based assessment
system.

The possibility of incorporating

"annual or semi-annual incremenial
increases, or ‘'ratcheting”, of preémium
rates for high risk institutions that do
not improve their condition over time
was the subject of several comments. In
general, those commenting were not in
fevor of ratcheting. It was suggested that
establishing wider spreads in the rate
schedule would be a viable alternative.

Upon consideration of the
overwhelming preference of commenters
for a v-id.r spread between the rates
paid by the weakest and the strongest
institutions, the Board has decided ta
increase from six to eight basis points
the difference between the highest and
lowest premium rates. While the Baard
recognizes that an eight basis-point
spread does nat adequately reflect the
difference in risk to the FDIC between
the weakest and strongest institutions, it
believes that a relatively modest rate
spread is appropriate at this time.
Widening the spread beyond eight basis
peints while still maintaining adequate
assessment revenue would reguire that
the highest premium rates be very high
indeed. The Board is concerned that
imposing even greater rate increases for

wealer institutions-could, at this early
stage in the development of a risk-based
asgessment system, cause a degree of
disroption and hardship for such
institutions that is inconsistent with the
spirit of a transitional system. The
Board anticipates that it will give
serious consideration to wider
increments between insurance
categories, as well as ratcheting of
premium rates for high-risk institutions
that do not improve their condition,
when it addresses a proposal for a
permanent risk-based assessment
system later this year.

In addition to increasing the spread
between the highest and lowest
premium rates, the Board has decided to
adopt a rate schedule that expresses
rates in terms of an actual number of
basis points, rather than in deviations
from an “average” rate. The shifting
distribution of institutions among the
various cells in the schedule {due to
changes in their condition and, thus,
assessment risk classifications) would
tend to make a schedule stated in terms
of an “average” rate internally
inconsistent; it could yield in one
assessment period the amount of income
that would have been derived from the
“average” rate, but yield a different
amount in another period.

The final schedule adopted by the
Board separately for both BIF and SAIF
members, expressed in terms of actual
basis points, is set out below.

FINAL SCHEDULE
’ Supervisory subgroup
Capital group
A B C

Weil Capitalized ... 23 26 29
Adequeately

Capitalized........._.. 26 29 30
Undercapitalized....... 29 30 31

D. Timing Issues

1. Timing of Implementation of the
Proposed System

Under the proposal, the transitionsl
risk-based assessment system would
take effect for the assessment period
beginning January 1, 1993. The proposal
requested comment as to whether the
system should be put into place st a
different time or, alternatively, not be
implemented at all and action deferred
until implementatien of the permanent
syetem.

Responses on this topic were received
from 92 commenters. Of this number, 73
favored proceeding with the transitional
system on the timetable proposed.
Among the remaining responses, a few
commenters suggested that the

intervening time be spent in more
thorough planning or to underiake a
“dry run” in the form of a “hands-on
simulation” without assessments
actually being affected. Others
suggested a six-month delay until july
1993,

The Board agrees with the majority of
the commenters addressing the issue
that a transitional system should be
implemented and that it should be
effective for the assessment period
beginning January 1, 1993. The Board
believes that there are significant
benefits to be realized from having a
preliminary, operational system in place
while the elements of the permanent
system are under consideration. One
benefit which the commenters
addressing the issue seem very clearly
to realize, and endorse, is that the
current high levels of deposit insurance
premiums make desirable the timely
implementation of an assesament
system, even a preliminary system, with
risk-related pricing.

2. Date of Determination of Risk
Classification

Under the proposal, a bank's capital
group would be determined an the basis
of data reported in its Report of Income
and Condition as of june 30 (for the
assessment period beginning the next
January) or December 31 (for the
assessment period beginning the next
July), and, for thrifts, the Thrift Financial
Report data as of the date closest to
June 30 or December 1 that includes the
necessary capital data. Comment was
requested regarding these dates and on
the possibility of having a general cut-
off date for all information te be
considered in assigning assessment risk
classifications.

Of the 21 commenters addressing
these issues, 16 opined that the cut-off
dates for the capital data are too early.
Among these commenters, the
consensus view appeared to be that the
capital cut-off dates should be moved up
one quarter, to September 30 and March
31, respectively. The desirability of
using capital information that is as
timely ag possible was the principal
argument cited for using later firancial
reports. Another argument was that if
June 30, 1892, data were the basis for the
capital group assignments applicable to
the semiannual assessment period
beginning January 1, 1993, then
institutions waould not have had a
meaningful opportunity before June 30,
1992, to increase capital in order to
reduce insurance premiums for that first
assessment period.

There was less of a consensus on a
general cut-off date for new information
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to be considered in assigning
assessment risk classifications.
However, a general preference for the
use of the most recent data possible was
indicated.

The reasons cited in the proposal for
the relatively early cut-off dates for
capital data were the time needed for
receiving, processing, editing, and
analyzing the requisite data, and the
importance of providing institutions
with reasonable notice of their
assessment risk classifications. Indeed,
some commenters suggested that such
notice should be provided earlier than
proposed, in one instance up to three
months before the beginiing of the
semiannual assessment period.

The Board is mindful that the
proposed dates may present problems in
some instances. This is particularly the
case for institutions whose capital
position will have substantially
improved between July 1 and September
30 of 1992, since their capital group will
be determined on the basis of June 30,
1992, data.

However, the timing constraints
affecting the cut-off dates have not
changed and, after consideration of the
comments received, the Board continues
to believe that its proposed cut-off dates
reflect a reasonable balance between
the desirability of considering the most
recent information, properly edited and
analyzed, and the importance of
providing timely assessment notices.
The decision to use June 30, 1992, capital
data for the assessment period .
beginning January 1, 1993, should have
no impact on the majority of institutions,
which are expected to qualify for the
lowest assessment rate, nor should it
affect most other institutions.

E. Review Process

Another matter on which the Board
requested comment involved a process
by which institutions disagreeing with
their assessment risk classification
assignment might request review of the
classification. The proposal indicated
that the FDIC was contemplating an
informal procedure under which
institutions could first seek FDIC review
at the regional level and then, provided
certain standards were satisfied, by the
Division of Supervision in Washington,
DC.

Many of the 40 comment letters that
addressed the review process outlined
in the proposal expressed some concern
regarding the impartiality of a review
undertaken by the same offices
responsible for determining the
institutions’ assessment risk
classification assignments, with whether
there would be consistency in the
review process, or with the proposed

standards for review at the national
level. In contrast, some commenters
approved of the process described or
questioned whether a review procedure
was needed. A number of commenters
suggested that bankers or some other
“independent” person(s) be involved in
reviewing disputed assessntent
classification assignments.

In response to the comments received,
the Board has decided to revise the
procedure outlined in the proposal.
Under the final rule, institutions
disagreeing with their assessment risk
classification assignment may submit a
request for review of their classification
directly to the FDIC Division of
Supervision in Washington, DC.
Requests for review must be submitted
in writing within 30 days of the date of
the notice informing the institution of its
assessment risk classification. A request
for review may include a request for an
informal hearing. Institutions submitting
timely requests for review will be
informed in writing by the FDIC of its
decision on the review.

A statement describing the review
procedures will be provided by the FDIC
to each institution along with its
assessment risk classification notice.
Also provided with the notice will be an
outline of the FDIC's procedure for
determination of assessment risk
classifications. '

The Board notes that the review
process is not intended to address an
institution’s disagreement with the
supervisory evaluations provided by its
primary federal regulator. Any such
disagreement should be taken up with
the primary federal regulator under the
appropriate procedure for reviewing
such evaluations.

F. Disclosure Restrictions

In its proposal, the Board noted that
because of the sensitive nature of the
supervisory information underlying an
institution’s assessment risk
classification, the Board was
considering the imposition of broad
restrictions on the disclosure of such
information. 57 FR 21620, May 21, 1992.
However, in order to avoid unnecessary
regulation, the Board sought comment as
to the nature and extent of appropriate
disclosure restrictions, including what
exemptions should be permitted.

The topic was addressed by 67 letters.
Eight commenters opined that public
disclosure of an institution’s risk
classification or premium rate was
acceptable. However, the overwhelming
majority of those commenting on the
issue expressed the opposite view. Fifty-
nine of the 67 letters indicated that
confidentiality regarding risk
classifications and rates should be

maintained. Even so, a number of
commenters expressed concern
regarding the likelihood of success in
attempting to keep the information
confidential. Twenty of the 59
commenters who were against’
disclosure argued for reduced reliance
on supervisory factors in determining
assessment risk classifications. Only a
couple of commenters offered somewhat
specific suggestions regarding possible
exemptions from broad disclosure
restrictions.

The Board acknowledges the concerns
raised in the comments regarding
confidentiality and recognizes the
possibility of third parties undermining
such confidentiality through efforts to
determine institutions’ assessment risk
classifications. At least for purposes of -
the transitional system, the Board has
decided that the imposition of broad
restrictions on disclosure of an
institution's supervisory subgroup
assignment is an appropriate course of
action. However, the Board expects to
consider this matter further in
connection with the permanent risk-
based assessment system.

Thus, with regard to the transitional
system, the Board has determined that
the supervisory subgroup to which an
institution is assigned for assessment

rate purposes is confidential information’

and falls within the scope of section
309.5(c)(8) of the FDIC's regulations, 12
CFR 309.5(c)(8), which generally
exempts from public disclosure:

[r]ecords contained in or related to
examination, operating, or condition reports
by or on behalf of, or for the use of, the FDIC
or any agency responsible for the regulation
or supervision of financial institutions.

As exempt information under this
provision, such information would also
be subject to the provisions of 12 CFR
309.6, which, except in certain specified
circumstances, prohibits disclosure of
the information not only by the FDIC but
also by any entity to whom the
information is made available, including
an FDIC-insured institution or any
director, officer, employee, or agent
thereof.

G. Other Issues

1. Payment of “Average” Rate When
Assessment Notice Not Received, and
Payment of Assigned Rate Pending
Appeal

. Under the proposal, institutions that
have not received assessment notices
would be required to pay the “average”
assessment rate until they receive notice
of their assigned rate. Similarly,
institutions seeking review of their
classification assignments would be

S
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required to pay the assigned rate until
the review is completed and a
determination made that the institution
is eligible for a lower rate. Several
commenters addressed at least one of
these elements, in large part questioning
the fairness of institutions
initielly to pay what might be a higher
rate, rather than permitting them to pay
the lower rate first and, if necessary,
make additional payment later.

Also included in the proposal was the
provision that in the situations cited
above, if it were determined that the
institution was in fact eligible for a
lower rate, the amount of overpayment
would be returned by the FDIC with
interest. In the Board’s view, this
provision substantially mitigates any
unfairness that might be associated with
the requirement far initial payment of a
higher rate.

Accordingly, as to these matters, the
Board has decided to adopt the relevant
provisions of the rule as they were
initially proposed, except with regard to
the use of the term “average” rate. In
lieu of that term, the final rule identifies
the relevant rate as the rate applicable
to institutions classified as adequately
capitalized “A" institutions. Under the
proposal, the rate applicable to such
institutions was in fact the “average”
rate; thus, the change in terminology
does not reflect any change in the
Board's approach regarding payment of
assessments by institutions that have

. not received timely assessment notices.

Instead, it reflects the Board's decision

to adopt an assessment rate schedule

stated in terms of specified rates rather

than in terms of deviations from an
““average” rate.

2. Treatment of Bridge Banks and
Conservatorships

Under the Board’s proposal, bridge
banks (banks provided for in section
11(n) of the FDI Act, 12 U.S.C. 1821(n)}
and insured institutions in FDIC or
Resolution Trust Corporation (RTC)
conservatorships would be required to
pay the “average” assessment rate.
Comments were requested on this
proposed treatment of such institutions.

Seven of the 209 comment letters
addressed this issue. Six of these felt
that these institutions should be charged
the highest assessment rate. One
commenter suggested that these
institutions be required to pay
assessments at the last rate charged
before government intervention.

While the Board recognizes that these
government-cantrolled institutions
compete for deposits with private seetor
firms, competitive equity considerations
do not fully warrant that they pay the
highest premium. Government-

controlled institutions are not expected
to incur any new lesses arising from
loans made during the period of such
control. Indeed, on this account, it could
be argued that they should pay the
lowest premium applicable o insured
institutions. In addition, resolutions of
institutions under RTC conservatorship
are financed by taxpayers. For the
insurance funds to charge the highest
premium rate to taxpayer-supported
institutions would seem to the Board to
be inappropriate.

Accordingly, the Board adopts the
approach reflected in the proposed rule.
However, as discussed above, the final
rule identifies the relevant rate in terms
of the rate applicable to adequately
capitalized A" institutions rather than
in terms of an “average’ rate.

3. Treatment of Banks in a Multi-Bank
Holding Company

An issue raised by several
commenters concerned the application
of a single rate to all banks within a
multi-bank holding company, based on
consclidated holding company deta.
Some cemmenters cited the cross-
guarantee provisions of the FIRREA in
support of this position, arguing that
because of these provisions the
consolidated holding company is the
most appropriate unit of analysis for
measuring the FDIC's risk exposure.

This approach has certain appesling
features. In order to implement this
suggestion, however, the FDIC wouild
have to become involved in evaluating
the strength of holding companies. This
would involve a considerable
philosophical departure from the FDIC's
traditional rele of monitoring and
insuring individual institutions. In
addition, there are concerns about the
practical aspects of applying a lower
preminm based on a holding company’s
obligation instead of its actual
performance. If a holding company is in
fact strong, then that strength should be
reflected in the balance sheets and
condition of its subsidiary institutions.
For these reasons, the Board declines to
act on the suggestion at this time, but
may revisit the issue in the context of
the permanent risk-based assessment
system.

4. Differentiation by Size

In its proposal, the Board requested
comment as to whether separate risk-
related systems based on size
distinctions should be established under
sectian 302(e} of the FDIC Improvement
Act with regard to the permanent risk-
based assesament system, as expressly
authorized by that statute. Twenty-twe
commenters addressed this issue. Of
these, 12 indicated that separate

systems based om size were not
appropriate. Of the 10 cominenters
indicating that separate systems should
be created, @ suggested using size
differences and one suggested a
separate system for rural institetions.
The establisiment of separate systems
based on affiliation in a holding
company was also suggested.

At this time, the Board is not
convinced of the need 10 establish
separate systeme based on size. It is. not
clear why two institutions with the same
capital ratios and the same supervisory
evaluations shouid pay potentially
different premiwm rates solely becanse
of their respective sizes.

5. Redefinition of the Assesament Base

A nember of commenters made
suggestions regarding the assessment
base upon which BIF and SAF
assessment payments arve calenlated.
This issue alse was raised in connection
with the proposed increase in the BIF
member agsessment rate and is
addressed above.

6. Other Propased Amendments

In its proposed amendments to the
assessments regulations, the Board
included revisions unrefated to the
transitionat risk-based assessment
system. These revisions would uvpdate
§ 327.7 and subpart D of part 327 of the
regulations.

No comment was received on these
changes. Accordingly, the Board has
adopted the relevant amendments as
proposed, with the exception of a

technical change in § 327.32[b)(1){i} to
further clarify that the transitional risk-
based assessment system applies with
respect to “Oakar” institutions.

List of Subjects in 12 CFR Part 327

Assessments, Bank deposit insurance,
Financing Corporation, Savings
associations.

For the reasons set forth in the
preambde, part 327 of chapter III of title
12 of the Code of Federal Regulations is
amended to read as follows:

PART 327—ASSESSMENTS

1. The authority citation for part 327
contirrues to read as follows:

Autharity: 12 U.S.C. 1441, 1441b, 1817-1819.

2. Section 327.3 is amended by adding

paragraphs (d), (e). (1), (g} and (h) to
read as follows:

§327.3 Payment of samianual

assessments.
(d) Aanual assessment rate—{1)

Assessment risk classification. For the
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purpose of determining the annual
assessment rate for BIF members under
§ 327.13{c} and the annual assessment
rate for SAIF members under

§ 327.23(d), each insured institution will
be assigned an “assessment risk
classification”. By the first day of the
month preceding each semiannual
period, each institution will be provided
notice of its agsessment risk
classification for that period. Each
institution’s assessment risk
classification, which will be composed
of a group and a subgroup assignment,
will be based on the following capital
factors and supervisory evaluations:

(i) Capital factors. Institutions will be
assigned to one of the following three
capital groups on the basis of data
reported in the institution's Report of
Income and Conditton, or Thrift
Financial Report containing the
necessary capital date, for the report
date that is closest to the last day of the
seventh month preceding the current
semiannual period.

(A) Well capitalized. For assessment
risk classification purposes, the short-
form designation for well-capitalized
institutions is “1".

(7) Except as provided in paragraph
{d)(1){D){A) (2) of this section, this group
consists of institutions satisfying each of
the following capital ratio standards:
Total risk-based ratio, 10.0 percent or
greater; Tier 1 risk-based ratio, 6.0
percent or greater; and Tier 1 leverage
ratio, 5.0 percent or greater.

(2} For purposes of assessment risk
classification, an insared branch of a
foreign bank shall be deemed to be well
capitalized if the insured branch
maintains the pledge of assets required
under 12 CFR 346.19, and the eligible
assets prescribed under 12 CFR 346.20 at
108 percent or mare of the preceding
quarter’'s average book value of the
insured branch’s third-party liabilities.

(B) Adequately capitalized. For
assessment risk classification purposes,
the short-form designation for
adequately capitalized instititions is
"2n,

(1) Except as provided in (d}{1)(i{B}(2)
of this section, this greup consists of
institutions that do not satisfy, the
standards of “well capitalized" under
this paragraph but which satisfy each of
the following capital ratio standards:
Total risk-based ratio, 8.0 percent or
greater; Tier 1 risk-based ratio, 4.0
percent or greater; and Tier 1 Leverage
ratio, 4.0 percent or greater.

(2) For purposes of assessment risk
classification, an insuved branch of a
foreign bank shall be deemed to be
adequately capitalized if the insured
branch:

(/) Maintains the pledge of assets
required under 12 CFR 346.19;

(1) Maintains the eligible assets
prescribed under 12 CFR 346.20 at 106
percent or more of the preceding
quarter's average book value of the
insured branch’s third-party liabilities;
and

(777) Does not meet the definition of a
well capitalized insured branch of a
foreign bank.

{C) Undercapitalized. For assessment
risk classification purposes, the short-
form designation for this group is “3".
This group consists of institutions that
do not qualify as either "well
capitalized” or “adequately capitalized”
under paragraphs (d)(1)(i) (A) and (B) of
this section.

(ii) Supervisory evafuations. Within
its capital group, each institution witl be
assigned to one of three subgroups on
the basis of supervisory evaluations by
thve fnstitution’s primary federal
supervisor and, if applicable, state
supervisor; and such other information
as the Corporation determines to be
relevant to the institution's financial
condition and the risk posed to the BIF
or SAIF, The three supervisory
sabgroups are:

(A) Subgroup “A*. This subgroup
consists of financially sound institutions
with only a few minor weaknesses;

(B) Subgroup ‘B’. This subgroup
consists of institutions that demonstrate
weaknesses which, if not corrected,
could result in significant deterioration
of the institution and increased risk of
loss to the BIF or SAIF; and

(C) Subgroup “C". This subgroup
consists of institutions that pose a
substantial probability of loss to the BIF
or SAIF unless effective corrective
action is taken. .

(2) Classification notice not provided;
applicable assessment rate. Any
institution to which notice of its
assessment risk classification for the
current semiannual period is not
provided by the first day of the period
shall preliminarily compute its
assessment based on the rate applicable
to the classification designated “2A" in
the rate schedule set forth in
§ 327.13(c)(2). if the institution is 2 BIF
member, or the schedule in
§ 327.23(d)(2), if the institution is a SAIF
member. If such institution is
subsequently assigned far that period an
assessment risk classification other than
that designated in the schedule as “2A",
any excess agsessment paid by the
institution pursuant to the preceding
sentence shall promptly be refunded by
the Corparation, with interest, and any
additional assessment owed shall
promptly be paid by the institution, with
interest. Interest payable under this

paragraph shail be at the rate provided
for in § 327.7(b}.

(e) Classification for certain types of
institutions. The annual assessment rate
applicable to institutions that are bridge
banks under 12 U.S.C. 1821(n} and to
institstions for which either the
Corporatioa or the Resolation Trust
Corporation has been appointed
conservator shall in all cases be the rate
applicable to the classification
designated as “2A" in the schedules set
forth in §§ 327.13(c}{2) and 327.23(d}{2}.

{f} Requests for review. An institution
may sebmit a written request for review
of its assessment risk classification. Any
such request must be snbmiltted within
30 days of the date of the assessment
risk classification notice provided by the
Corporation pursuant to paragraph (d}{1)
of this section. The request shall be
submitted te the Corporation’s Director
of the Division of Supervision in
Washington, DC, and shall include
documentation sufficient 1o support the
reclaseification sought by the institution.
If additional information is requested by
the Carporation, such information shail
be provided by the mstitution within 21
days of the date of the request for
additional information. A request for
review may incluode a reguest for an

. informal hearing. Any institution

submitting a timely nequest for review
will receive written notice from the
Corporation regarding the outcome of its
request. Notice of the procedures
applicable to reviews and hearings will
be included with the assessment risk
classification notice to be provided
pursuant to paragraph (d)(1) of this
section.

{g) Limited use of assessment risk
classification. The assignment of a
particular assessment risk classification
to a depository institution under this
part 327 is for purposes of implementing
and operating a transitional risk-based
assessment system. Unless permitted by
the Corporatian or otherwise required
by law, no institution may state in any
advertisement or promotional material
the assessment risk classification
assigned to it pursuant to this part.

(h) Disclosure restrictions. The
supervisary subgroup to which an
institution is assigned by the

‘Corporation pursuant to paragraph (d)(1)

of this section is deemed to be exempt
information within the scope of
§ 309.5(c)(8) of this chapter and,
accordingly, is governed by the
disclosure restrictions set out at § 309.8
of this chapter.

3. Section 327.7 is amended by
revising paragraphs (a)(1}{ii)(A). (a)(2),
(b}{1), and (b)(2) to read as follows:
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§327.7 Payment of interest on delinquent
assessment payments and assessment
overpayments.

[a) * &« *

(1) * & W

(ii) * & %

{A) In the case of an assessment to be
paid by the bank, the assessment is
postmarked after the time for payment
specified in § 327.13;

-« « * * *

(2) Payment by Corporation. The
Corporation will pay interest to an
insured depository institution for any
timely overpayment of an assessment
from the time the assessment payment is
due, as specified in § 327.13 or § 327.22,
to the date of disbursement by the
Corporation of the overpayment amount.

(b) * * ) *

(1) Current year. The rate as
determined by the most recent,
published TFRM rate.

(2) Prior years. The interest will be
calculated based on the rate issued
under the TFRM for each applicable
period and compounded annually. For
the initial year, the rate will be applied
to the gross amount of the
underpayment or overpayment. For each
additional year or portion thereof, the
rate will be applied to the net amount of
the underpayment or overpayment after
that amount has been reduced by the
assessment credit, if any, for the year.

4. Section 327.13 is amended by
revising paragraph (c} and adding a new
paragraph (d} to read as follows:

§327.13 Payment of assessment.

* * * * *

(c) Assessment rate; rate schedule. (1)
The annual assessment rate for each BIF
member shall be, for the semiannual
periods of calendar year 1992, 0.23
percent; and

(2) Subject to § 327.3(e), the annual
assessment rate for each BIF member,
shall be, for the first semiannual period
of calendar year 1993 and for
subsequent semiannual periods, the rate
designated in the following rate
schedule applicable to the assessment
risk classification assigned by the
Corporation under § 327.3(d)(1) to that
BIF member, (The schedule utilizes the
group and subgroup designations
specified in § 327.3(d)(1).)

SCHEDULE
Supervisory Subgrou
Capital Group 1y Subgroup
A B C
23 26 29
26 29 30
29 30 31

(d) Recapitalization schedule. The
following schedule, which begins with
the semiannual assessment period
ending December 31, 1991, indicates the
stages by which the Corporation seeks
to achieve the BIF designated reserve
ratio of 1.25 percent by the end of the
year 2005: .

Sami-annual period I:;ge:p':zgm?
1991.2... —0.36
1992.4 —0.28
1992.2 -0.37
1993.1 —~0.44
1983.2 —-0.50
1994.1 —-0.52
1994.2 —-0.53
1995.1 —0.53
1995.2 —-0.53
1996.1 -0.51
1996.2 —0.49
19974 —0.45
1997.2 -0.40
1998.1 —0.34
1998.2 -0.28
1999.1 —0.21
1999.2 —0.14
2000.1 -0.06
2000.2 0.03
2001.1 0.13
2001.2 0.22
2002.1 0.32
2002.2 0.41
2003.1 0.51
2003.2 0.61
2004.1 0.72
2004.2 0.82
2005.1 0.93
2005.2 1.04
2006.1 1.185
2006.2 1.25

5. Section 327.23(d) is revised to read
as follows:

§327.23 Manner of payment.

* - * A4 *

{d) Assessment rate; rate schedule. (1)
The annual assessment rate for each
SAIF member shall be, for the
semiannual periods of calendar year
1992, 0.23 percent; and

(2) Subject to § 327.3(e), the annual
assessment rate for each SAIF member
shall be, for the first semiannual period
of calendar year 1993, and for
subsequent semiannual periods, the rate
designated in the following schedule
applicable to the assessment risk
classification assigned by the
Corporation under § 327.3{d){1) to that
SAIF member. (The schedule utilizes the
group and subgroup designations
specified in § 327.3(d)(1).)

SCHEDULE
Supervisory subgroup
Capital grou,
apital group A B c
T et s reraend] 23 26 29
“ 26 29 30
29 30 31

6. Subpart D of Part 327 is revised to
read as follows:

Subpart D—Insured Depository Institutions
Participating in Section 5(d){3) Transactions

Sec.

327.31 Scope.

327.32 Computation and payment of
assessment.

327.33 Form of certified statement.

Subpart D—Insured Depository
Institutions Particlpating in Section -
5(d)(3) Transactions

§327.31 Scope. .

(a) Affected institutions. This subpart
D applies to any insured depository
institution that

(1) Is either a BIF or SAIF member;
and

(2) Is the assuming, surviving, or
resulting institution in a transaction
undertaken pursuant to section 5(d)(3) of
the Federal Deposit Insurance Act.

{(b) Duration. This subpart D shall
cease to apply to an insured depository
institution if:

(1) On or after August 9, 1994, the
Corporation approves an application by
an insured depository institution to treat
the transaction described in paragraph
(a) of this section as a conversion
transaction; and

(2) The insured depository institution
pays the amount of any exit and
entrance fee assessed by the
Corporation with respect to such
transaction.

§ 327.32 Computation and payment of i
assessment.

(a) Responsibility for computation. .
Each insured depository institution
subject to this subpart D shall compute
its own assessment.

(b) Rate of assessment—{1) BIF and
SAIF member rates. (i) Except as
provided in paragraphs (b)(2)(i) and
{b)(2)(ii) of this section, and consistent
with the provisions of § 327.3 of this
part, the assessment to be paid by a BIF
member subject to thig subpart D shall
be computed at the rate applicable to
BIF members and the assessment to be
paid by a SAIF member subject to this
subpart D shall be computed at the rate
applicable to SAIF members. X

(ii) Such applicable rate shall be ;
applied to the insured depository
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institation’s assessment base less that
portion of the assessment base which is
equal to the institution’s adjusted
attributable deposit amount.

{2) Rate applicable to the adjusted
attributable deposit amount, (i)
Notwithstanding paragraph {b)(1){i) of
this section, that portion of the
assessment base of any acquiring,
assuming, or resulting institution that is
a BIF member which is equal to the
adjusted attributable deposit amount of
such institution shall:

{A) Be subject to assessment at the
assessment rate applicable to SAIF
members pursgant to subpart C of this
part; and

(B) Not be taken into account in
computing the amount of any
assessment to be allocated to BIF.

(ii) Notwithstanding paragraph
{b)(1)(i) of this section, that portion of
the assessment base of any acquiring,
assuming, or resulting institution that is
a SAJF member which is equal to the
adjusted attributable deposit amount of
such institution shall:

{A) Be subject to assessment at the
assessient rate applicable to BIF
members pursuant to subpart B of this
part; and

{B) Not be taken into account in
computing the amount of any
assessment to be alocated to SAIF.

(3) Adjusted attributable depasit
amount. An msmd depository
institution’s * d;usted attributable
deposit amount” for any semiannual
period is equal to the sum of:

"{i} The amount of any deposits
acquired by the institution in connection
with the transaction [(as determined at
the time of such traasaction} described
in § 327.31(a);

(i) The total of the amomnis
determined under paragraph (b)(3){iii) of
this section for semiannual periods
preceding the semiannual period for
which the determination is being made
under this section; and

(iii) The amount by which the sum of
the amounts described in paragraphs
{b)(3)(i) and (b)(3)(ii} of this section
would have increased during the
preceding semiannual period {other than
any semiannual period beginning before
the date of such transaction) if such
increase occurred at a rate equal to the
annual rate of growth of deposits of the
acquiring, assuming, or reouhmg
depository institution minus the amount
of any deposns acqmred through the -
acquisition, in whole or in part, of
another insured depository institution.

(4) Depesits acquired by the '
Institution. As used in paragraph
[b)(a)(a) of this section, the term

“deposits acquired by the institution”
means all deposits that are held in the

institution acquired by such institution
on the date of such transaction;
provided, that if the Corporation or the
Resolution Trust Corporation (RTC) has
been appointed as conservator or
receiver for the acquired institution,
such term:

(i) Does not include any deposit held
in the acquired institution on the date of
such transaction which the acquired
institution has obtained, directly or
indirectly, by or through any deposit
broker;

(ii) Does not include that part of any
remaining deposit held in the acquired
institution on the date of such
transaction that is in excess of $80,000;
and

{idi) Is limited to 80 per centum of the
remaining portior of the a of the
deposits specified in paragraph {bj{4}){ii)
of this section.

{5) Depesit hreker. As used in
paragraph (b)4) of this section, the term
“deposit broker” has the meaning
specified in section 29 of the Federal
Deposit Insurance Act {12 U.S.C. 1831}

{c) Procedures for computatior and
payment. An insured isory
institution subject to this subpart D shall
follow the payment procedure that is set
forth in subpart B of this part.

§327.33 Fomm of certilied staterent.
The certified statement to be Fled by
an insured depusitory institution subject
to this subpart D shall be in the form
prescribed by the Corporation.
By order of the Board of Directors.
Dated at Washington, DC, this 15¢th day ef
‘September, 1982.
Pederal Deposit Insurance Corporation.
Rabert E. Feldman,
Deputy Executive Secretary.
1R Doc. 92-23514 Fited 8-30-92; 845 am)
BILLING CODE 47 14-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 240, 249, 258 and
274

{Release Nos. 33-6058A; 34-31197A; 35~

256334; IC-18068A; FR-40A; File No. S7-4-
89]

Amendments to Rules and Forms
AGENCY: Securities and Exchange

-, Commission,
. .ACTION: Final rules.’

TS R N

‘;SUMMARV The Commission anfroufces: -
~ amendments o various reles and forms-
“under the Securilies Act of 1933, the

Securities Act 0i1094, the:

Exchange .
Public Utitity Holding Company Act of
1935, and the Investment Company Act

of 1940. These amendments are being
adopted to conform such rules and
forms to recently adopted accounting
standards.

EFFECTIVE DATE: November 2, 1992,
Registrants, however, are permitted to
comply immediately after publication of
this Release in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
John W. Albert, Office of the Chief
Accountant (202-272~2130), or Robert
Bayless or Teresa lannaconi, Division of
Corporation Finance {202-272--2553),
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549,
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission is
adopting amendments to Rules 3-02,* 3-
03,2 3-09,% 3-12,* 3-18,5 3-19,% 3-21,7 4~
08,8 4-10,° 7-04,° 10-01,** 12-04,'2 and
12-16 13 of Regulation $-X (S~X) ** and
revisions to Schedules 13E~3 1% and
13E—4,% Rule 148-3(b)(1),17 and Forms
X-17A~5,18 20-F,*? and 10-K 2° under
the Securities Exchange Act of 1934
(Exchange Act), Form U5S 2! under the
Public Utility Holding Company Act of
1935 (Utility Act), and Form N—4 22
under the Investment Companry Act of
1940 (Investment Company Act).

I. Executive Summary

At the request of the Office of the
Federal Register, the Commission has
made certain revisions to this release.
Accordingly, the copy issued by the
‘Commission on September 17, 1992
should not be relied upon. The
‘Commission historically has looked to
the private sector standard setting
bodies designated by the accounting
pprofession to establish and improve
accounting priaciples, subject to

‘Commission oversight.23 The

117 CFR 210.3-02.

%17 CFR 210.3-03.

317 CFR 210.3-09.

417 CFR 210.3-12,

817 CFR 210.3-18,

¢ 17 CFR 210.3-19.

717 CFR 210.3-21,

<17 CFR 2104-08,

917 CFR 210.4-10. -
10 17 CFR 210.7-04.

1147 CFR 210.18-04.

12 17 CFR 210.12-04.

13 17 CFR 210.12-16.

1417 CFR 210,

18 17 CFR 240.13e~100.

18 17 CFR 240.13¢-101. ~
17 17 CFR 240.14a-3{b)(1).

1817 CFR 240.17a-6.

19 37 CPR 2002008, .

20 17 OFR 319.310.

21 47 CPR 298.53.

2217 CPR 27411C. | i
¥3 See Accounting Series Release Ne. 150

{December 20, 1979) T35 FR 1260).
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Cemmission’s rules require compliance .
with generally accepted accounting
principles {GAAP), and the requirements
of the Commission's rules and forms
generally are used to interpret,
supplement, or expand upon the basic
GAAP requirements. The purpose of
these amendments is to eliminate
duplicative and obsolete disclosures and
to conform reporting requirements as
necessary to achieve consistency

between the Commission's rules and
forms and existing accounting
rinciples.24
The following chart summarizes the
significant amendments and provides
the rationale for such changes.

Summary of Amendments

The table that follows is presented as
a guide to assist the reader in
understanding the amendments by

presenting a brief description of the
changes together with an explanation of
the rationale for.each change. This table
should be used as a supplement to the
discussion provided in later sections of
this release. As used in this table, SFAS
refers to Statements of Financial
Accounting Standards issued by the
Financial Accounting Standards Board
(FASB).

Topic

Amendment

Rationale

Cash Flows/SFAS 85 as amended by SFAS 102 &
104.

income Taxes/SFAS 109

Premium and other Consideration and Realized In-
vestment Gains and Losses of Insurance Compa-
me§/FAS 7.

Oil and Gas Disclosure Requirements/SFAS 69 ...........

Accounting for the Effects of Certain Types of Regu-
lation/ SFAS 71.

24 The Commission also notes that although its
mandatory peer review proposal, published in
Securities Act Release No. 6695 (April 1, 1987) {52
FR 11665), is being withdrawn, it continues to
believe that the peer review process contribules .
significantly to improving the quality control

Amend S-X, Rule 10-01 to permit the statement of
cash fiows to be provided in abbreviated form for
interim reporting.

Amend S-X, Rule 3-19, and ltems 17 and 18 of
Form 20-F for foreign private Issuers to substitute

" a requirement to present a statement of cash
flows, or disciosure which Is substantially similar,
for the previous requirement to provide a state-
ment of changes in financial position.

Amend various rules in Regulation S-X and forms
filed under the Securities Act, Exchange Act, Utility
Act, and Investment Company Act to revise refer-
ences to "“changes In financial position" and
“funds flow" to refer to “‘cash flows.”

Amend S-X, Rule 3-18, and Investment Company
Act Form N-4 to require registered investment
companies to provide a statement of cash flows in
filings with the Commission whenever necessary to
comply with GAAP.

For companies which have adopted SFAS 109,
amend S-X, Rule 4-08(h), as follows:

(1) delete requirement to disclose the net effects on
income tax expense of significant timing differ-
ences, and

(2) delete reconciliation between the amount of re-
ported total income tax expense and the amount
computed by muitiplying the income (loss) before
tax by the applicable statutory Federa! income tax
rate, and

(3) amend paragraph (j) of S-X, Rule 4-10, which
applies to registrants engaged in oil and gas pro-
ducing activities, to revise references to the “de-
ferred method” of accounting for income taxes
and to delete the reference to accounting for
excess statutory depletion.

Amend S-X, Rule?-04, to: (a) reflect net realized
investment gains and lpsses on a pretax basis as
a separate line item and a component of pretax
income from continuing operations rather than in-
clusion on a net of tax basis below income from
operations and

(b) require disclosure of the manner in which invest-
ment income and realized gains and losses alloca-
ble to policyholders and separate accounts are
reported in the financial statements; disclose the
quantified effects of such reporting on financial
statements,

Delete paragraph (k) of S-X, Rule 4-10, since the
phase-in period, during which optional application
of SFAS 69 was permitted for certain prior periods,
has expired.

Delete paragraph (j) of S-X, Rule 4-08, that requires
rate regulated enterprises which are not required
to account for capital leases in accordance with
SFAS 13, Accounting for Leases, to disclose cer-
tain balahce sheet and income statement mforma-
tion with respect to such leases. ,

sl ettt N T ' . BN
systems of accounting firms auditing Commission
registrants and enhances the consistency and
quality of practice before the Commjssion. The
Commission, therefore, encourages accounting firms
practicing before the Commission who have not.
joined a peer review program to do so, and the staff

This is consistent with the previous requirement that
permitted the statement of changes in financial
position to be provided in abbreviated form for
interim reporting. :

This conforms the requirements for foreign private
issuers to reflect the adoption ot SFAS 95.

To update technical references to be consistent with
SFAS .95.

SFAS 95, as amended by SFAS 102, requires cer-
tain Investment companies to present a statement
of cash flows as a component of a set of basic
financial statements.

{1) A separate rule is unnecessary since paragraph
43 of SFAS 109 requires disclosure of the tax
effects of principal temporary differences.

{2) A separate rule is unnecessary since paragraph
47 of SFAS 109 requires a reconciliation that is
similar to the reconciliation currently required by 4-
08(h).

(3) The guidance on accounting for tax effects of
excess statutory depletion is deleted since it would
be either (1) redundant of the existing require-
ments under GAAP for applying the deferred
method of income tax allocation or (2) not applica-
ble once SFAS 109 is adopted.

{a) Conform S-X classification of realized gains and
losses to classification requirements adopted in
SFAS 97.

(b) Accounting practices differ and therefore disclo-
sure should enhance comparability of registrants’
financial statements.

Amendment deletes rules no longer necessary.

SFAS 71 requires rate regulated enterprises to re-
flect the application of the provisions of SFAS 13
in all financia! statements Issued for years begin-
ning after December 15, 1986. The amendment
deletes the' rule which is no longer necessary.

will continue to monjtor enrollment in and the peer
review activities of the SEC Practice Section
(SECPS) of the American Institute of Certified
Public Accountant's Division of CPA Firms with a
view to whether there is need for a direct
Commission requirement. .



_Federal Register./ .Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations

45289

Topic

Amendment

Rationale «

Computer Software Deve!opment Costs/ SFAS 86.......

Delete S-X, Rule 3-21, which specifies the account-
ing to be followed with respect to capitalization of:
costs ‘of -internal development of computer soft-
ware to-be sold, leased, or otherwise marketed to
others.

SFAS 86 addresses the accounting issue to which
Rule 3-21 relates. Therefore, the amendment de-
letes the rule which is no longer necessary.

I1. Proposing Release

On February 17, 1989, the Commission
proposed for pubhc comment the
amendments discussed herein.zs The
Commission received 46 ‘comment
letters on the proposed amendments.
The majority of letters (38) were
received from representatives of
industry. Letters were also received
from five accounting firms and one
accounting associatjon, a law firm, and
an individual. Commentators generally
expressed support for the Commission's
objective of conforming its rules with

_the requirements of GAAP; however,
many commentators also expressed
reservations about certain of the
proposed amendments which would call.
for financial reporting disclosures that
exceed those required under GAAP.
Comments are summarized in the
relevant sections of this release.

111, Statement of Cash Flows

~In November 1987 the FASB issued
SFAS 95, Stetem'e'm'of Cash Flows.
SFAS 95 requires presentation of a
statement of cash flows as a component
of a set of basic financial statements
and supersedes thé previous
requirement to present a statement of
changes in financial posttion. -
A. Interim Reporting . ,
- " 1. Abbreviated Format of Statement

‘Rule 10-01 of S-X is being amended’
as proposed to permit the use of an
abbreviated form of the statement of
cash flows for interim financial
statements. This is consistent with the
-previous rule-which permitted the use of
- an abbreviated form of the statement of
' changes in financial position.

Several commentators ‘questioned the
“use of cash flows from operations as the'
criterion to tngger disclosure of cash
flows from investing and financmg
activities. The amended rule requires
such disclosure when iiidividual types of -
‘cash flows exceed 10% of .average net
. cash flows from operatmg activities for
the most recent three years. Several
‘commentators suggeésted use of
beginning cash balances.rather than the
.average cash ﬂows from operating '
) achviues As the measurément cntenon

4 ‘__Regulanon S-X; Rule 3-29; qx)d‘ L(ems ;17

for disclosure of significant investing- -

- and financing activities. However, as

one commentator noted, many
companies do not maintain significant
cash balances and any percentage test "
applied to cash balances could result in
excessively detailed disclosure. o
Therefore, the amended rule is based on
average operating cash flows as the

appropriate measure of significance for -

this disclosure.

2. Disclosure of Cash lnterest and Taxes
Paid

_ The proposing release would have -
reqmred that cash payments for mterest
and income taxes be separately
disclosed in the abbreviated statement
or in a footnote therete since such
information was believed to be valuable
for financial statement analysis.
Opponents of this aspect of the
proposed rules cited.the cost and time
burden required to develop tlie data on

-an interim basis, Some commentators

specifically noted the difficulties that
would be encountered by multinational

. companies where data collection on a
. worldwide basis and the effects of

exchange rates and foreign currency

-hedging transactions may compound the

difficulty of developing these data forr -
interim disclosure.

Respondents argued that these data .
would not be particularly meaningful "
outside of the-context of a full cash flow

. statement. Specifically they pointed out’

that disclosures about significant cash -
payments for interest and taxes are
intended to provide comparability -
between cash flow statements prepared
under the direct andindirect methods, -
and that comparability is not a factor..
within the interim reporting rules which -
do not distinguish betweenruse of the
direct versus indirect methods of -
reporting. It was also argued that as
incremental information, sucha . ...
requirement would be inconsnstent wuh
the concept of an abbre\nated

. ‘statement.

The rules as adopted do not require"

*“interim cash flow statements to mclude
" separate disclosure of the amo\mts of

‘cash interest and taxes. pald L
-4, b« therequirements bf the Exchange Aot. °

B. Foreign anate Issuers L
‘The Commigsion is amendmg

: whicb
c Y 'mumstances under whu;h depoli ory ﬁmmﬁril' el

and 18 of Form 20-F 2¢ (which contains
the general financial statement
requirements applicable to foreign =
private issuers) to adopt a requirement
to provide a statement of cash flows or

- substdntially similar information as a

component of the financial statements
included in filings with the Commission
in place of the previous requirement to
provide a statement of changes in
~ financial position. ‘

The Commission's requirements
provide that, while foreign issuers’

- financial statements may be prepared

according to a comprehensive body of

. accounting principles other than those
generally accepted in the United States, -
they must disclose an informational
‘content substantially similar to financial
statements that comply with United

: StAtes ‘GAAP. .

Thus, the amendment requires that
financxal statements that are prepared in
-‘accordance with a comprehensive body
‘of prificiples that does not require a

- statemvent of cash orfunds flow must

‘include a statement of cash flows that

comphes with the requirements of SFAS
95: If the financial statements ate

prepared in accordance with a body of

“-pringiples that requires a cash or funds

flow statement in a format that differs
“ from the U.S. required statement, the -
‘amendment permits presentahon ‘of
.substantially similar information in
financial statement or footnote form

Of the respondents who commemed

. onrthis proposal; a substant:al majority

sﬁpported the proposed nmendments

'+ citing among other reasons the * - -
désirability of mamtaimng a “level.
playing field” in terms of financia!
reporting requirements for U.S. and

~ foreign registrants. OppOsmg .
-commentators cited the. potenhal time ;
- and 'cest burden for some foreign . -
regisn‘ants, specifically addressing the

- hardship of applying the SFAS 95 cash .
flow reporting requirements lo certain

E forelgn depository financial - . -
mstntutlom 217 Respondente also PRI

. 38 Pom 20-F (17 CFR mmﬂ s both the' R
regimauon form and the ennual report-form: which e
miy be filed by foreign private isguers: pursuanl to; ,

.A%In De};embe: 1089 the FASB iasued Si’AS 104 :_'J e '
amerfds SFAS 95 to'expand the I

s o »cqnunudd

oy + Lo
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detailed differences in the manner of
operations of British versus U.S.
depository financial institutions which
compound the hardship of strict
compliance with the SFAS 95 cash flow
reporting requirements. However, the
subsequent amendment of the U.S. cash
flow standard and the recent adoption
of a new UK. standard have
substantially eliminated this hardship.28
Both proponents and opponents
recommended that flexibility be allowed
in the adoption and implementation of
any cash flow reporting requirement.
The Commission believes that the
disclosures prescribed by SFAS 95 are
useful,2® and it is appropriate to adopt
this amendment, which will continue the
Commission's existing requirement that
foreign issuers should provide basic
financial statements that reflect
information that is substantially similar
to that which is required by U.S. GAAP.
As adopted, the Commission's
requirement for cash flow reporting by
foreign private issuers is flexible in that
it permits presentation of the cash flow
information in alternative formats in
circumstances where a registrant's home
country has a cash flow or funds flow
reporting requirement that differs from
the U.S. requirement. Further, the
Commission emphasizes that, as with
other accounting issues, the
Commission’s staff is willing to work
with individual foreign registrants to
resolve any unusual difficulty or burden
imposed by the Commission's rules.

C. Other Techm'caI‘Amendments

Many of the amendments being
adopted are “housekeeping” matters,

institutions’ cash flows from deposit and lending
activities may be presented on a net, rather than
gross, basis. This amendment will reduce but not
eliminate some of the cash flow reporting burdens
- of depository financial institutions.

*8 In September 1991 the recently created
Accounting Standards Board of the United Kingdom
published Financial Reporting Standard 1, Cash
Flow Statements. The staff has indicated to UK.
registrants that the UK. statement {with a few
incremental disclosures) substantially satisfies the
cash flow statement requirement in filings with the
Commission. Additionally, FASB issued a new
standard that modificd the U.S. cash flow statement
requirement to permit disclosures of certain cash
flow items on a net basis. This revision largely
addreases the concern expressed by UK.
commentators.

29 The Commission notes that cash flows may be
particularly useful in assessing the relative
performance of foreign and U.S. issuers since, unlike
the other statements, this information is not
dependent on the differing accounting rules
followed in preparing the balance sheet and income
statements. Further, the Commission also notes that
the International Accounting Standards Committee
issued an exposure draft dated july, 1991 that would
require a cash flow statement. The existing IASC
standard calls for a statement of changes in
financisd position on either & funds or cash flow
bans. :

which result from the issuance of SFAS
95. All rules and forms that contain
references to the previously required
statement of changes in financial
position are being amended to refer to
the newly adopted statement of cash
flows. :

SFAS 95, as amended by SFAS 102,
requires certain investment companies
to include a statement of cash flows as a
component of a set of basic financial
statements. Rule 3-18 is being amended
to adopt a requirement that investment
companies provide a cash flow
statement as a component of a set of
basic financial statements to the extent
required by GAAP.

The proposing release requested
comments on whether the Commission
should expand the summary financial
information requirements in Rule 1-
02(aa) of Regulation S-X to include
summary cash flow data. Commentators
did not express support for inclusion of
cash flow data because such
information was not deemed useful or
relevant in all circumstances under
which the data prescribed by Rule 1-
02{aa) are required. A requirement that
these data be routinely provided is not
being adopted.

IV. Reporting on Income Taxes

SFAS 98, Accounting for Income
Taxes, established financial accounting
and reporting standards for the effects
of income taxes on reporting entities.3°
Subsequent to the rule proposal and
attendant public comment, the FASB
initiated a project to amend SFAS 96
with a standard that would, among other
things, revise the criteria by which
deferred tax assets are recognized and
measured. In February 1992, the FASB
issued SFAS 109 which is effective for
fiscal years beginning after December
15, 1992. Similar to the standard it
amends, SFAS 109 assumes an asset and
liability approach to accounting and
reporting for income taxes. Rule 4-08(h)
of Regnlation S-X contains the
Commission's income tax disclosure
requirements. Some of the disclosure
requirements of Rule 4-08(h) were
adopted by SFAS 109 in either the
original or a modified form. Rule 4-08(h)
is being amended to delete those
requirements that are now duplicated
for registrants complying with SFAS 109.
Other income tax accounting
requirements are discussed below.

30 In December 1989, FASB issued SFAS 103
which amends SFAS 96 to defer the effective date of
that statement to fiscal years beginning after
December 18, 1991. The effective date was later
deferred until fiscal years beginaing after December
15, 1992 int recognition of the imminent adoption of a
reviged accounting standard.

A. Disclosures Relating to Significant
Temporary Differences

SFAS No. 109 requires disclosure of
the tax effects of the principal
temporary differences that give rise to
deferred tax assets and liabilities. This
represents a change from the approach
initially taken in SFAS 96 under which
companies would be required to
disclose only the nature of the
temporary differences that give rise to
deferred tax assets and liabilities. The
proposing release focused on the lack of
quantified disclosure requirements
under SFAS 96. Rules were proposed to
require disclosure of the amount of each
significant component of deferred tax
assets and liabilities based on the view
that quantified disclosure would be
meaningful to financial statements users
in assessing the potential timing and
degree of management control over the
reversal of timing differences.

A separate rule is no longer
considered necessary as a result of the
adoption of quantified disclosures under
SFAS 109.

B. Other Technical Amendment

Rule 4-10{j) of Regulation S-X,
captioned Income taxes, requires
registrants engaged in oil and gas
producing activities to apply
comprehensive interperiod tax
allocation by the deferred method.
Reference to the deferred method of
income tax allocation is being deleted in
recognition of the change to the liability
method required under SFAS 109. Also,
the existing guidance on the income tax
accounting treatment of excess statutory
depletion is being deleted since it would
be either (1) Redundant of the existing
requirements under GAAP for applying
the deferred method of income tax
allocation or (2) not applicable once
SFAS 109 is adopted. The rule is revised
to refer to the requirements of GAAP
generally since registrants that have not
already voluntarily adopted SFAS 109
presently have the option of continuing
to apply the deferred method until the
effective date of SFAS 109.

V. Loan Origination Fees

In December 1986, the FASB issued
SFAS 91, Accounting for Nonrefundable
Fees and Costs Associated with
Originating or Acquiring Loans and
Initial Direct Costs of Leases. Rule 9-03
of Regulation S-X, which governs the
form and content of balance sheets of
bank holding comparies, currently
requires presentation of the total ioan
portfolio balance with separate
disclosure of related loan loss
allowances and unearned income. The
Commission proposed an amendment of
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Rule 9-03.7 to require disclosure in the
balance sheet of the net unamortized
deferred loan origination fees and costs.

A majority of commentators opposed
the proposal. The principal reasons cited
for opposition were (1) That the balance
sheet disclosure exceeds the
requirements of GAAP since SFAS 91
addresses only the accounting and not
the financial statement display of loan
origination fees and (2) that the separate
information would not necessarily be
relevant or useful to financial statement
users and the amount of such deferred
loans and fees would be included in
unearned income which is required by
5-X, Rule 9-03.7, to be separately
disclosed if material.

The Commission finds merit in certain
of these arguments. The amended rules
do not include the requirement for
separate disclosure of net unamertized
deferred loan fees and costs.

VL Accounting and Reporting by
Insurance Companies

In December 1987 the FASB issued
SFAS 97, Accounting and Reporting by
Insurance Enterprises for Certain Long
Duration Contracts and for Realized
Gains and Losses from the Sale of
Investments. Article 7 of S-X governs
the form and content of financial
statements of insurance enterprises.

A. Realized Gains and Losses

SFAS 97 requires that, consistent with
all other industries, net realized
investment gains and losses be included
in the determination of income from
operations rather than being presented
below operating earnings and shown net
of applicable income taxes in the
income statement. Consistent with this
standard, the Commission is amending
Rule 7-04 of Regulation S-X to present
net realized gains and losses on a pretax
basis in the computation of income or
loss from continuing operations. A
majority of commentators objected to
separate income statement line item
presentation. Some objected to the
proposed requirement that separate line

- item presentation would be required
regardless of size.

The requirement to disclose net
realized gains and losses “regardless of
size” is consistent with the language for
the similar requirement for bank holding
companies at Rule 9-04.13 of S-X. The
net amount of realized gains and losses,
together with other required information
concerning investing activities, provides
meaningful information to financial
statement users.3! The utility of the

31 5-X, Rule 7-04.3 (as amended), and, previously,
Rule 7-04.12 contain a requirement that the caption
for realized gains or losses must be referenced to a

information is not diminished because
the amounts of gains versus losses
happen to offset in a particular period
and therefore the net amount becomes
small in relation to some other measure
of performance. Consequently, the
amendment is being adopted as
proposed.

B. Gains and Losses Allocable to
Policyholders and Separate Accounts

It is the Commission’s understanding
that there is diversity in practice among
insurance companies with respect to
inclusion of investment income and
realized gains and losses allocable to
policyholders and separate accounts
together with other investment income
and realized gains and losses reported

- in the financial statements.22 The

Commission is amending its rules to
require disclosure of an insurance
enterprise’s policies with respect to the
manner in which the financial
statements report or include investment
income and realized gains and losses
allocable to separate accounts and
policyholders together with disclosure of
the amounts of such allocable
investment income and realized gains
and losses included in the financial
statements. This amendment is being
adopted to enable users of financial
statements to identify income, gains,
and losses that accrue to the benefit of
shareholders as compared to the benefit
of policyholders and separate accounts
and to facilitate comparability of
financial statements.

Certain commentators objected to the

‘ proposal on the basis that this is only

one area in which there is diversity in
practice among insurance companies
and suggested that this should be
referred to the private sector for
deliberation. While Commission policy
supports having the private sector
consider the establishment of standards,
the Commission cannot ignore dealing
with divergent accounting practices

footnote that provides an analysis of realized and
unrealized gains and losses for each period for
which an income statement is provided.

32 A separate account is defined in section
2{a)(37) of the Investment Company Act of 1940, 15
U.S.C. 80a-2(a){37), and in paragraphs 53 and 54 of
SFAS 60, Accounting and Reporting by Insurance
Enterprises. Although the assets of a separate
account are the legal assets of the insurance
company, the investment income and realized gains
and losses from such assets accrue to the benefit of
the separate account. Some insurance companies
report the investment income and realized gains
and losses on separate account assets together with
the general operating accounts of the insurance
enterprise and include the allocation of the separate
account benefits with other insurance claims
accruals. Other companies “net” the allocation
against the investment income and realized gains
and losses resulting in exclusion of separate
account activities from the income statement of the
insurance company. '

when they are identified. Further, the
Commission has been encouraged by the
favorable response from registrants in
the insurance industry to go forward
with this amendment. Therefore, this
amendment, as modified to clarify the
disclosure to be provided, is being
adopted.

C. Other Consideration

SFAS 97 addresses accounting for
other consideration earned by insurance
enterprises, including administrative
and surrender charges on investment
contracts such as universal life policies.
The proposing release included a
proposal to amend Rule 7-04 to include

. a new revenue caption, "Other

Consideration.”

Respondents to this proposal were
evenly divided with supportive ‘
commentators suggesting that a different
descriptive title be adopted. Opponents
generally observed that the disclosure
would not be meaningful or necessary
and exceeds the requirements of GAAP.
It was also observed that if this"other
consideration” is not otherwise '
separately disclosed but is included in
“other income” it, nevertheless, would
be required to be presented separately
pursuarnt to the requirements of S-X,
Rule 7-04.3 (Rule 7-04.4 as amended), if
it exceeds five percent of total revenue.

The Commission is persuaded by
these comments that these sources of
revenue may be included in "other
income” with separate disclosure left to
the discretion of registrants subject to
the requirement for separate disclosure
where such amounts exceed five percent
of total revenue. Therefore, the proposed
amendment is not being adopted.

VIL 0Oil and Gas Disclosure
Requirements

The Commission is deleting Rule 4-
10(k) of 5-X which requires
supplemental disclosures of oil and gas
producing activities which are
substantially similar to disclosure
requirements which are contained in
SFAS 69, Disclosures about Oil and Gas
Producing Activities. This rule is no
longer necessary because the transition
period for the application of comparable
rules under SFAS 89 has expire.>3 As a

33 When SFAS 69 was adopted in 1982, it was
made effective for years beginning on or after
December 15, 1982 with earlier application
encouraged but not required. The Commission's
rules were amended in 1983 to indicate that the
requirements of Rule 4-10{k) would not apply 10
fiscal years beginning on or after December 15, 1982,
thus ensuring that supplemental disclosure
requirements under Rule 4-10{k) would phase out as
SFAS 69 requirements phased in.
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result of the deletion of Rule 4-10(k),
Rule 4-10(i){4) (which currently refers to
Rule 4-10(k){6)) is also being amended
to incorporate directly the language
previously referenced. This is a change
from the proposal to cross reference to
certain related provisions of SFAS 69,
which certain commentators argued
could have the unintended effect of
changing the method of applying the full
cost ceiling test.34

Rule 4-10{i)(4) as presently being
amended includes the current
requirement to consider the tax effects
of differences in bases of unproved
properties, referred to in subparagraph
(D) of existing Rule 4-10{i}{4). The
provisions of subparagraph (D) were
inadvertently omitted from the proposed
rule printed in the Federal Register.

VIIL Other Technical Amendments

The Commission is adopting other
technical amendments in response to
public comment that certain other rules
are no longer operative due to actions
taken by the FASB. These amended
rules include:

A. Rule 3-21 of Regulation $-X
captioned, Special Provisions as to
Financial Statements of Companies
Engaged in Marketing Computer
Software. This rule is supplemented by
a note indicating that its requirements
shall not apply to financial statements
that reflect the adoption of a FASB
pronouncement that provides guidance
in this area. This rule is being deleted
since SFAS 86, Accounting for the Costs
of Computer Software to be Sold,
Leased or Otherwise Marketed, is
applicable to fiscal years beginning after
December 15, 1985.

B. Rule 4-08(j) of Regulation S-X
captioned, Leased assets and lease
commitments of regulated enterprises
subject to the rate-making process. This
rule requires expanded lease-related
disclosures in the financial statements
of certain rate regulated registrants that
are not required to follow the provisions
of SFAS 13, Accounting for Leases.
Consistent with the provisions of SFAS
. 71, Accouriting for the Effects of Certain
Types of Regulation, rate regulated
registrants are no longer exempt from
the provisions of SFAS 13. Therefore,
the rule is being deleted since it is no
longer necessary.

34 One commentator indicated that a literal
application of SFAS 69 would effectively eliminate
use of the so-called “'short-cut” method of
calculating income taxes, presently permitted under
Topic 12~D-1 of the staff accounting bulletin series.

Certain Findings

Section 23{a)(2) of the Securities
Exchange Act (“the Act") 35 requires the
Commission, in adopting rules under the
Act, to consider the anti-competitive
effect of such rules, if any, and to
balance any impact against the
regulatory benefits gained in terms of
furthering the purpose of the Act. The
Commission has considered the
amendments and additions to
Regulation S-X, Forms 10-K, X-17A-5,
20-F, Schedules 13E-3 and 13E—4, and
Rule 14a-3, in light of the standard cited
in Section 23({a)(2) and believes that
adoption of these changes will not
impose any burden on competition not
necessary or appropriate in furtherance
of the Act.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Chairman of the Commission
previously certified that the proposed
amendments will not have a significant
impact on a substantial number of small
entities. No comments were received on
this certification.

List of Subjects in 17 CFR Parts 210, 240,
249, 259 and 274

Accounting, Reporting and
Recordkeeping Requirements, Securities,
Utilities, Investment Companies.

Text of Amended Rules

In accordance with the foregoing, title
17, chapter 1], of the Code of Federal
Regulations is amended as follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for part 210
continues to read as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s,
77aa(25), 77aa(28), 78/, 78m, 78n, 780, 78w(a),
79¢e{a) (b). 79n, 79t, 80a—8, 80a-20, 80a-29,
80a-30, 80a-37, unless otherwise noted.

§210.3-01 [Amended]

2. The first paragraph of the
introductory note preceding § 210.3-01 is
amended by revising the phrase
“changes in financial position” to read
“cash flows".

3815 U.S.C. 78w(a)(2).

§§ 210.3-02, 210.3-03, 210.3-09 and 210.3-
12 [{Amended]

3. By amending the following sections
to revise the phrase *“changes in '
financial position” to read *“cash flows".

§ 210.3-02 (a) and (b)

§ 210.3-03(b)(2) (2 places)
§ 210.3-09(c)

§ 210.3-12(a)

4. By amending § 210.3-18 to
redesignate paragraph (a)(3) as (a){4)
and by adding new paragraph (a){3) and
by revising paragraph (b) to read as
follows: .

§210.3-18 Specilal provisions as to
registered management investment
companies and confbanies required to be
registered as management investment
companles.

(a) LI I

(3) An audited statement of cash
flows for the most recent fiscal year if
necessary to comply with generally
accepted accounting principles. (Further
references in this rule to the requirement
for such statement are likewise
applicable only to the extent that they
are consistent with the requirements of
generally accepted accounting
principles.)

* * - * »*

(b) If the filing is made within 60 days
after the end of the registrant’s fiscal
year and audited financial statements
for the most recent fiscal year are not
available, the balance sheet or
statement of assets and liabilities may
be as of the end of the preceding fiscal
year and the filing shall include an
additional balance sheet or statement o}
assets and liabilities as of an interim
date within 245 days of the date of filing.
In addition, the statements of operations
and cash flows (if required by generally
accepted accounting principles) shall be
provided for the preceding fiscal year
and the statement of changes in net
assets shall be provided for the two
preceding fiscal years and each of the
statements shall be provided for the
interim period between the end of the
preceding fiscal year and the date of the
most recent balance sheet or statement
of assets and liabilities being filed.
Financial statements for the
corresponding period of the preceding
fiscal year need not be provided.

- L4 * - w

§210.3-18 [Amended)

5. By amending § 210.3-18(c) to revise
the phrase “statements of operations
and changes in net assets” to read
“statements of operations, cash flows,
and changes in net assets".
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§210.3-19 [Amended]

6. By amending § 210.3.-19 {a}(2) and
(d) to revise the phrase “changes in
financial positien” te read' “‘cash flows”.

§210.3-21: [Remaved]

7. By remaving § 210.3-21.

8. By amending § 210.4-08 to add
paragrapir (h)(3) to read: as follows:

§210.4-08 General notes ta financial
statements.

(h) * *

- (3) Paragraphs (h) (1) and (2) of this
section shall be applied in the following
manner to financial statements which
reflect the adoption:of Statement of
Financial Accounting Standards 109,
Accounting for Income Taxes.

(i) The disclosures required by
paragraph: (h)(1){ii):of this section and:
by the parenthetical instruction. at. the
end of paragraph (h)(1) of this section
and by the intraductory sentence of
paragraph (h){2) of this section shall not
apply.

(ii) The instructional note between
paragraphs (h).(1) and (2} of this section
and the balance of the requirements of
paragraphs (h) (1) and (2) of this section
shall continue to apply.

9. By removing and reserving
paragraph (j) of § 210:.4-08.

10. By amending § 210.4-08(k)(1) to
revise the phrase “changes in financial
position” to read “cash flows”.

11. By revising paragraph (i)(4)(i) of
§ 210:4-10 to read as follows:

§210:4-10: Financial agcounting and:
reporting, for oll and gae producing
activities.pursuant to.tha Federat securities
laws and-the Energy Policy and"
Conservation Act of 1975.

* * * * *

{i) Application of the full cost method.
of accounting,

- * * * >

{4) Limitation on copitalized costs. (i)
or each cost center, capitalized costs,
less accumulated amortization and
related deferred income taxes, shall not
exceed an amount {the cost center
veiling) equal to the sum of;

(A) The present value of estimated
future net revenues computed by
applying current prices of oil and gas
reserves (with consideration of price
changes only to the extent provided by
contractual arrangements) to estimated
future production of proved'oil and gas
reserves as of the date-of the latest
balance sheet presented, less estimated:
future expenditures (based on current
costs}. to. be incurrediin: developing and.
producing the proved reserves ecomputed:
using a discount factor of ten, percent
and assuming eontinuation.of exiating
economic.conditiona;; plus:

(B) ther cast: of properties:not being
amortized pursnant to:pacagraph
(i)(3)(ii); of: this: sectiom plus

(C) the lower of cost or estimated fair

value of unproven properties included in'

the costs being amortized; less

(D) incoma tax effacts related to
differences between the book and:tax
basis of the properties raferred to.in.
paragraphs (i){4}(1)(B) and (C) of this
section.

* * * * *

12. By amending paragraph. (j). of
§ 210.4-10 to revise in the first sentence
the phrase “income tax allocation by the
deferred methed” to read “income tax
allocation by a method which complies:
with generally accepted accounting
principles™; and removing the second
sentence of the paragraph.

13. By removing paragraph. (i) of
§ 210.4-10.

14. By amending § 210.7-04 by
removing paragraph 12 and by
redesignating paragraphs 3 through 11
as paragraphs 4 through 12:and by
adding paragraph 3 to read as follows:

§ 210.7-04 income statements.

* * * > *

3. Realized investment.gains and.lesses;
Disclose the following amounts:

{(a) Net realized investment gains and-
losses, which shall be shown:separately
regardless of size.

(b) Indicate in.a.fontnote the registrant's
policy with respect to whether investment
income and realized gains and losses
allocable to policyholders and:separate:
accounts-are ineluded'in the investment.
income and‘realizad'gain and loss amounts
reported in the income statement: If the
income statement includes investment:
income and realized gaina and:losses.
allocable to palicgholders and'separate
accounts, indicate the-amaunta of such
allocable investment income and realizad
gains and losses and the manner in which the
insurance enterprise’'s obligation with respect
to allocation of such-investment income and’
realized gains and losses is otlierwise-
accounted for in the financial statements.

(c} The method followed in determining the
cost of investments sold (e.g., "averaga cost,”
“first-in, first-out,” or “identified certificate™)
shall be disclosed.

{d) For each period for which an income
statement is filed, include in a note an
analysis of realized and:unrealized:
investment gains and losses an fixed:
maturities and equity securities. For each
period, state separately, for fixed. maturities
[see § 210.7-03.1(a}] and for equity securities
[see § 210.7-03.1(b)] the following amounts:
(1) Realized investment gains and losses,
and ’

(2) The changs during the periad.in the,
difference between value and cost..

The change in the difference between value
and cast:ahall ba given for bath categoriesof:
investments even though they may be shown.

on the related halance sheetas abasis ather
than value.

* > * * *

15, By amanding, § 218.7-04 by revising:
newly redesignated.pavagraphs 11 and:
12 to read as follows:

§ 210.7-04 incoma statements.

* * * * »

11. Equity in earnings of uncansolidated
subsidiaries and 50% or less owned persons.
State, parenthetically or im a:nota, the anreunt:
of dividends receivad.fram auch persons..If
justified by the circumstances, this item may.
be presented'in. a.different position and a
different manner. (See § 210.4-01(a).)

12. Incoine or loss from continuing
operations.

* * * * L e

16. By revising § 210.10-01(a)(4) to
read'as follows:

§ 210.10-01 Interim financial statements.

(a] L R

(4) The statement of cash flawe may
be ahbrevieted starting; with a singla.
figure of nat cash flews.from.operating,
activities and showing cashr changes:
from investing and.fisencing; activities.
individually anly when. they exceed 10%
of the average of nat cash lows from
operating activities for the most recent
three years. Notwitlistanding this test;
§ 210.4-02 applies and d& minimis
amounts therefore need not be shown
separately.

* * * * *

17. By amending § 210.10-01(c) (3)-and
(4) to revise the phrase “changes in
financial position” to read “cash flows”.

§ 2101204 [Amendad].

18. By amending § 210:12+-04(a) to.
revise tha phrase ‘changas im fimeneial
position” to:read: “‘cash flows’.

§ 210:12-16 [Amended].

19 By amending §.216.12-186 ta reviss
the “Segment” heading under column: H.
of the schedule to.read: 'Benefits; claims,
losses, and; settlement expenses (caption.
5)" and:to:revise: footnate 4 th the
schedule to:peady “The total of columns I
and | should agree with the amount
shown: for imcome statement caption 7.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

20, The authority citation for part 240
continues to read as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77}, 773,
77eee, 77888, 77nnn, 7789s; 77ttt 786: 78d, 78i,
78j, 78/, 78m, 78m; 780;.78p; 78%..78w; 78x,.
7811(d),. 79q,. 79¢, 80s~20; 80s~—23, 80a:+-29; 80a—
37, 803 8Ab-4 and:80b-11, unless:
otherwise noted.
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§§ 240.13e-100, 240.13e-101, 240.142-3
and 240.17a-5 [Amended]

21. By amending the following
sections by revising the phrase “changes
in financial position" to read *cash
flows".

§ 240.13e-100 Item 14(a){2)
§ 240.13e-101 Item 7(a)(2)
§ 240.14a-3(b)(1)

§ 240.17a-5(g)(1)

§ 240.17a-5 [Amended]

22. By amending § 240.17a-5 by
revising the phrase “Changes in
Financial Position" to read “Cash
Flows".

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

23. The authority citation for part 249
continues to read as follows:

Authority: 15 U.S.C. 783, et seq., unless
otherwise noted;

24. By amending Form 20-F
(referenced in § 249.220f) Item 17(c) to
redesignate paragraph (2) as paragraph
{3) and Item 18(c) to redesignate
paragraphs {2) and (3) as paragraphs (3)
and (4) and by adding new Items 17(c)(2)
and 18(c)(2) both to read as follows:

§ 249.220f Form 20-F, registration of
securities of foreign private issuers
pursuant to section 12(b) or (g) and annual
and transition reports pursuant to sections
13 and 15(d). ’

Form 20-F
* - * * *
* % &

(c) :
(2) If financial statements are
prepared under a comprehensive body
of accounting principles that does not
include a requirement for a statement of
changes in financial position or a
statement of cash or funds flow, the -
basic financial statements shall include
a statement of cash flows which meets
the requirements of U.S. generally
accepted accounting principles. If the
financial statements are prepared under
a comprehensive body of accounting -
principles that includes a requirement
for a statement of cash or funds flow
that differs from the requirements under
U.S. generally accepted accounting
principles, cash flow information that is
substantially similar to the requirements
under U.S. generally accepted
accounting principles may be presented
in a separate statement of cash flows or
in a footnote. .

§249.310 [Amended) .
25. By amending Form 10-K
_ (referenced in § 249.310) Item 8(a)(2) to
revise the phrase “changes in financial
condition” to read *“cash flows”,

PART 259—FORMS PRESCRIBED
UNDER THE PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

26. The authority citation for part 259
is revised to read as follows:

Autherity: 15 U.S.C. 79e, 791, 79g, 79j, 79/,
78m, 79n, 79q, 79t.

§259.5s [Amended)

27. By amending Form U5S
(referenced in § 259.55) ITEM 9 to revise
the phrase “changes in financial
position” to read “cash flows".

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

28. The authority citation for part 274
continues to read, in part, as follows:

Authority: The Investment Company Act of
1940, 15 U.S.C. 80a-1, et seq., unless

otherwise noted:
- * * * *

29. By amending Form N4 (referenced
in § 274.11c) to revise Item 23(a)(iii) and
add new Item 23(a){iv) to read as
follows:

§ 274.11¢ Form N-4, registration
statement of separate accounts organized
as unit investment trusts.

Form N-4

- « * “« *

Item 23. Financial Statements

(8] % o«

(iii) An audited statement of cash
flows for the most recent fiscal year if
necessary to comply with generally
accepted accounting principles.

{iv) Audited statements of changes in
net assets conforming to the
requirements of Rule 6-09 of Regulation
S-X [17 CFR 210.6-09] for the two most
recent fiscal years.

* * L2 L *
Dated: September 24, 1992.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 92-23834 Filed 9-30-92; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFRPart$ \

_ Delegations of Authority and

Organization; Office of Orphan
Products Development

AGENCY: Food and Drug Administration,
HHS. =

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
relating to general redelegations of
authority from the Commissioner of
Food and Drugs to add the Director,
Office of Orphan Products Development,
to those FDA officials already
authorized to establish research,
investigation, and testing programs and
health information and health promotion
programs, which relate to assigned
functions, and to approve grants for
these same areas.

EFFECTIVE DATE: October 1, 1992.

FOR FURTHER INFORMATION CONTACT:
Ellen Rawlings, Division of Management
Systems and Policy (HFA-340), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443~
4976.

SUPPLEMENTARY INFORMATION: FDA is
amending the regulations in § 5.25
Research, investigation, and testing
programs and health information and
health promotion programs (21 CFR
5.25) to add the Director, Office of
Orphan Products Development, to those
FDA officials already suthorized to
approve grants for researcn,
investigation, and testing programs ana
health information and health promotion
programs under sections 301, 307, 311,
1701, 1702, 1703, and 1704 of the Public
Health Service Act. Redelegation of this
authority will aid the Office of Orphan
Products Development, in carrying out
its responsibilities more efficiently.
Accordingly, FDA is adding § 5.25(a)(7)
as set forth below.

Further redelegation of the authority
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such position in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions {Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 6 U.S.C. 504, 5§52, App. 2; 7 U.S.C.
138a, 2271; 15 U.S.C. 638, 1261-1282, 3701~
3711a; secs. 2-12 of the Fair Packaging and
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Labeling Act (35 U.S.C. 1451-1481); 21:U.S.C.
41-50, 61-83, 141149, 4671, 679(h), 801-8886,
1031-1309; secs. 201-903 of the Federal Food,
Drug, and Cosmetic Act:(21 U:S.C. 321-384);'
35 U.S.C. 186; secs. 30T, 302; 308, 307, 310, 311,
351, 352, 361, 362; 17011708, 2101 of the:
Public Health Service Act (42 U.S.C. 241, 242,
242a, 2421, 242n, 243, 282, 263, 264, 265, 300u-
300u-~5, 300aa-1); 42 U.S.C. 1395y, 3246b,.4332;
4831(a}, 10007-10008; E.O. 11490, 11921, and’
12591.

2. Section 5.25 is amended by adding
new paragraph (a)(7) to read as follows:

§5.25 Reseasch, investigation, and testing.
programs and :health.information and.
health promotion.programs.

(a ; * & &

(7)) The Director, Office of Orphan
Products Development.
* * * * *

Dated: September. 23, 1082,
Michael R. Taylor;
Deputy Commissioner far Policy..
{FR Dac. 92-23746 Filed 9-30-82; 8:45 am}]:
BHLLING GODE #180-01-1

21 CFR Part 310
[Dochet Nb: 8318-0525):

Status of Certain Over-the-Counter
Drug:Category H and It Active
Ingredients; Technical Amendment:

AGENCY: Food and Drug Administration,
HHS.

AcCHON: Einal rule; technigal
amendmaent.

SuUMMARY: The Food and Drug,
Administration (FDA) is amending the
regulations regarding the: status of
certain over:the-counter (@TC) drug
Category II and Il agtive ingredients.
This final rule makes a nonsubstantive
correction to. the final: regnlations that
were published in the FederalRegister
of November 7, 1990 (54 FR 48914). That'
final rule listed the name of’an active
ingredient incorrectly. This:dacument
corrects that error and: provides:
clarificatian of the final'rule for certain
OTC drug products.

EFFECTIVE DATE: October 1, 1992..

FOR FURTHER.INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation:and Research: (FtED--810),,
Food and Drug Administration, 5600'
Fishers Lane, Rocleviile, MDD 20857, 301-
295-8000.

SUPPLEMENTARY INFGRMATIGN: This
document amends the final rule:
concerning drug products containing - .
certain active ingredients.offered OTC:
for certain uses in 21 CFR part 310 (as-
set forth in the Federal Register of
November 7, 1990-(55 FR 46914)). That
final rule listed an active ingredient

incorrectly. This final rule.corrects that
error in the regulations. As noted ahova,.
this amendment institutes-a.change that
is nonsubstantive in nature. Because the
amendment i8 not controversial and.
because, when effective, it provides
clarification. of a.final rule for OTC drug'
products, FDA. finds that the usual
notice and comment pracedures and
delayed effactive date are unnecessary..
List of Subjects in 21 CFR Part 310"

Administrative practice.and.
procedure, Drugs, Labeling, Madical
devices, Reporting and recerdkeeping;
requirements.

Therefore under the Federal Faod,,
Drug, and Cosmetic Act and undar.
authority delegated to:the.Commissionen
of Food and:Drugs, 21 CFR part 310 is:
amended as followa:. '

PART 310—REW DRUGS

1. The authority citation for 21 CER
part 310:continues: to.read: as: folows::

Authority: Secs. 201,301, 501, 502; 503, 505,
508, 507, 512-518, 520; 601(a); 701, 764, 765; 706
of the FedirekFood; Diug; and'Cosmetic Act!
(21 U.S.C. 321, 381, 351,352, 363} 385:. 306;.387; .
360b-360f, 360j;.361(R); 371, 374, 375,,376);
secs. 215, 301, 302(n);,3614,354-360K of the-
Public HealthrSexvice Act.(42.U.8.C. 218, 241,,
242(a), 262, 2835-283n)..

§310.545 [Amended}

2. Sectionr 310:545 Drug praducts
containing certin active ingredfénts
offered over-tite-counter (OTC) for-
certain uses-is amended in paragraph
{a)(3) by removing the e

niry
“Carboxymethylcellulose” and’ adtding in:

its'place the entry- ,

“Carboxymetiyicellulose sodium’;
Dated: September 23, 1892:

Michael R. Taglor;. -

Deputy CommissionarforPolicy:

[FR: Doe. 92-23040:Pilad:9-30-02; 8:46.am]

BILLING CODE 4300:01-8 ’

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamatian-
and Enforeemeont.

30 CFR Part 917

Kentucky Reguiatory Program;
Definitions; Exemption.for Coal’
Extraction.Incidental to Extraction.of
Othver Minerals; Coal Exploration;
Kentucky Band Pool: Bachfiiiing andi
Grading;and:Pbshnihlhql‘.amege

' AGEnCY: Office of Surface Mining’

Reclamatiom.andiBhforcement:{OSNMy;
Interior. .

" ACTION: Final'rule; approval off

amendinent.

suMmany: OSM ie announcing the
approval, with. exceptions, of a proposed
program. amendment. te- the Kentuakey:
regulatary program (hereinafter referred
to as:the Kentucky program} under the:
Surface Mining Control and Reclamation:
Act of 1977 (SMCRA). The:amendment.
consists of proposed modifications-te a
number of Kentucky rules.in various
subject arens for the purpose of:
maintaining eonsistengy with revised
Federal requirements, clanifying:
ambignities, improving aperational
efficiency and implementing: the:
additiomal flexibility; affonded by,
Federal regnlatory revisions.
EFFECTIVE DATE: October1, 1802:

FOR FURTHER INFORNATIONCONTACT:.
William . Kovacic, Directar; Eexington
Field Office, Office of Surface Mining
Reclamstionr and Enforcement;,.2675.
Regency Road, Lexington, Kentucky

* 40503, Teleplione (806}, 2332896, ‘

SUPPLEMENTARY INFOQRMATION.. .

1. Backgroundion the Kentucky Rrogram.

1. Submiagibnaf Amendment:

1. Director's Bindings:

IV. Summary-and-BDisposition of Comments..
V. Direcior's.Decigion..

VL. . Pracedural Determinatians..

1. Backgeonnd:on the Kentucky Pregrans
On.May 18, 1982, the-Secretary of the
Interior eonditionally approved the
Kentucky, program. Information
pertinentita the general'background and.
revigions to the proposed permanent
program submissian, as wellas the
Secretary's findings, the.disposition of
comments and a detailad:explanation af
the conditions: of appraval can be found:
-in the May 18, 1982, Fedaral Regiater (47
FR 21404-21435), Subisequent-actiong
concerning the canditions af approval
and proposed amendments are.
identified at:3@. CFR 917.11,,917.13,.
917.15,,9217.16,.and'912.17..

I1. Submiseion:off Amvendinents

By letter dated June 28, 1991
(Administrative Recersl Number KY-
1059}, Kentucky submilted a proposed
program.amendment modifying 19
regulations and incerperating twa.
Technical Reclamation Memorandum
(No. 19.and.No..20)..

QSM . announced recaipt of the.
proposed. amendment in:the Jnly 22,
1991, Faderal Register (56 FR 33398}, and.
jn the same notice, apenad. the public,
comment period and promided. . - .. -
opportunity, fer a publichearing on.the: -
adequacy of the prapesed amendment..
The comment period closed.an: August:
21, 196d.. :

By letter dated: Nonembes T1,, 18001
(Administrative RacardsNumbes K¥-

+1079; Keniucky resubmitied: that. partioy
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of the June 28, 1991, submission dealing
with general permitting provisions at 405
KAR 8:010. OSM has separated the
November 11, 1991, resubmission from
Kentucky's original amendment dated
June 28, 1991, and will process the
resubmittal separately in a future Federal
Register notice.

By letter dated December 31, 1991
(Administrative Record Number KY-
1095), Kentucky submitted a proposed
program amendment which revises the
mainner in which definitions of terms are
reflected in Kentucky's regulatory
program. The amendment deletes 405
KAR 7:020 which currently contains
most of the definitions relevant to
Kentucky's program, and adds new
definition sections at the beginning of
each Chapter of the Kentucky
regulations, as follows: 405 KAR 7:001
definitions for 405 KAR chapter 7, 405
KAR 8:001 definitions for 405 KAR
chapter 8, 405 KAR 10:001 definitions for
405 KAR chapter 10, 405 KAR 12:001
definitions for 405 KAR chapter 12, 405
KAR 186:001 definitions for 405 KAR
chapter 16, 405 KAR 18:001 definitions
for 405 KAR chapter 18, 405 KAR 20:001
definitions for 405 KAR chapter 20, and
405 KAR 24:001 definitions for 405 KAR
chapter 24. The proposed amendment
includes those changes to terms or
additions of new terms that were part of
the proposed program amendment
{Administrative Record Number KY-
1059) submitted on June 28, 1991. In
addition, the proposed amendment
deletes the definitions of several terms
which are not used within Kentucky’s
program, and modifies several
definitions by replacing the current
definitions in the Kentucky
Administrative Regulations with
reference to definitions in Kentucky's
Revised Statute.

OSM announced receipt of the
December 31, 1991, submission in the
January 30, 1992, Federal Register (57 FR
3601), and in the same notice, opened
the public comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed period
closed on March 2, 1992.

By letter dated April 1, 1992
{Administrative Record Number KY~
1124), Kentucky submitted modifications
to the December 31, 1991, submission
discussed above. The modifications
represent changes to specific definitions,
made as a result of Kentucky's formal
promulgation process under Kentucky 8,
Revised Statute chapter 13A. |

OSM announced receipt of the April 1
1992, resubmission in the May 21, 1992,
future Federal Register (57 FR 21637),
and in the same notice, reopened the
public comment period and provided

opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on June 5,

1992.

By letter dated January 22, 1992
(Administrative Record Number KY-
1107), Kentucky submitted a proposed
program amendment which modified 13
of the 19 regulations included in the
State's June 28, 1991 submission. This
resubmission incorporated changes
made to the proposed regulations during
the State promulgation process. Also
included in the resubmission were two
publications entitled “Kentucky
Agricultural Statistics 1989-1990" and
“Kentucky Agricultural Statistics 1990
1991, which were incorporated by
reference in 405 KAR 16:200.

OSM announced receipt of the
January 22, 1992, submission in the April
13, 1992, Federal Register {57 FR 12775)
and in the same notice, reopened the
comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on May 13,
1992. The sections of the Kentucky
Administration Regulations (KAR)
included in the January 22, 1992,
resubmission are: 405 KAR 7:015
Documents incorporated by reference:;
405 KAR 7:030 Applicability; 405 KAR
7:035 Exemption for coal extraction
incidental to extraction of other
minerals; 405 KAR 7:080 Small Operator
Assistance; 405 KAR 8:020 Coal
exploration; 405 KAR 10:200 Kentucky
bond pool; 405 KAR 16:190 and 405 KAR
18:190 Backfilling and grading; 405 KAR
16:200 and 405 KAR 18:200 Revegetation;
405 KAR 16:210 and 405 KAR 18:220
Postmining land use capability; and 405
KAR 20:010 Coal Exploration.

By letter dated March 13, 1992
{Administrative Record Number KY-
1119), Kentucky resubmitted that portion
of the June 28, 1991, submission dealing
with fish and wildlife resources
regulations at 405 KAR 8:030, 8:040,
16:180 and 18:180. OSM has separated
the March 13, 1992, resubmittal from
Kentucky's original amendment dated
June 28, 1991, and will process the
resubmittal separately in a future
Federal Register notice.

The January 22, 1892, submittal
included reference to 405 KAR 7:080
which deals with Kentucky's Small
Operator Assistance Program. Kentucky
had previgusly resubmitted that . .
regulation on December 5, 1991
(Administrative Record Number KY~
1085). The Decentber 5, 1991, resubmittal
was open for public review and
comment on December 31, 1991 (56 FR
67558). The public comment period
closed on January 15, 1992, and a final
rule was published on April 15, 1992 (57

FR 13043), approving the amendment to
405 KAR 7:080. As approved on April 15,
1992, the rules in 405 KAR 7:080,
submitted on December 5, 1991, are
identical to the rules in the January 22,
1992, resubmission. Therefore, no further
discussion of 405 KAR 7:080 is required.
In addition, 405 KAR 16:200 and 405
KAR 18:200, which deal with .
revegetation, are being separated from
Kentucky's January 22, 1992,
resubmission, along with the two
publications regarding Kentucky's
agricultural statistics referred to above,
and will be considered separately by
OSM in a future Federal Register notice.

111. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17 are the Director’s
findings concerning the proposed
amendment to the Kentucky program.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

A. Revisions to Kentucky's Regulations
that are Substantively Identical to the
Corresponding Federal Regulations

State Federal
regulations Subject counterpart (30
(405 KAR) CFR)
7:030 sec. | Applicability .............. 700.11(a)(4).

3(1)(d).
7:035 sec. | Incidental Coal 702.5 (Except for
1. Extraction. definition of
terms).
7:035 sec. | Incidental Coal 702.11.
2. Extraction.
7:035 sec. | Incidental Coal 702.12.
3. Extraction.
7:035 sec. | Incidental Coal 702.13.
4. Extraction.
7:035 sec. | Incidental Coal 702.14.
5. Extraction.
7:035 sec. | Incidental Coal 702.15.
6. Extraction.
7:035 sec. | Incidental Coal 702.16.
7. Extraction.
7:035 sec. | Incidental Coal 702.17.
8. Extraction.
7:035 sec. | Incidental Coal 702.18.
9. Extraction.
8:020 sec. | Coal Exploration ...... 77211(b}{(3).
1(2)(c).
8:020 sec. | Coal Exploration...... 772.14.
4.
16:210 Postmining Land 816.133(a).
" sac.1 | UseCapability. |
(1) thru ‘
18:220 | Postmining Land 817.133(n).!
sec. 1 Use Capability.
(1) thru
(1)(b). .
20:010 Coal Expioration.....| 772.14(a).
sec. 4. -
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< Because the above proposed revisions
are identical in ‘meaning to the ~
corresponding Federal regulations, the
Director finds that the proposed rules
are no less effectlve than the Federal
rules,

B. Revisions to Kentucky's Regulations
that are-not Substantively Identical to~
the Corresponding Federal Regulations ,

1. 405 KAR 7:021 Repeal of 405 KAR
7:020

Kentucky proposes to add 7:021-
section 1 which repeals 7:020—
Definitions and abbreviations, that
defines-certain terms used in 405 KAR'
chapters 7-24. As explained by

Kentucky in the Necessity and Function ,

section of 7:021, 405 KAR 7:020is ho"
longer necessary because a-new.
administrative regulation is being
promulgated in each chapter of 405 KAR
chapter 7-24 that will contain the
definitions for the chapter”. The new
administrative regulations being added
by Kentucky to replace 7:020 are: .
405 KAR 7:001—Definitions of terms
used in chapter7 . .
405 KAR 8: OOI—Defxnxtmns ‘of terms
‘usedin chapter 8 :
405 KAR 10: OOI—Defxmtmns of terms :
~ used in chapter 10 - :
405 KAR 12:001—Definitions, of terms £
-used in chapter 127 :
405'KAR 16: OM—Defmltlons of terms o
" used in chapter16 =

405 KAR 18 00‘1—Defmitlons of terms..r )

- used in'chapter 18’
405 KAR 20 OOl-——Defmitlons of terms.
#iséd in'chapter 20° '
405 KAR 24:001—Definitions of terms
used in‘chapter 24
To the extent that Kentucky I
proposal simply involves' relocating’
existing définitions from 405 KAR 7:020 -

‘or other regulations to the appropriate

new administrative regulation listed
above, the Director finds that the
proposal i8 not. fnconslstent thh the '

Kentuéky px‘opoees to- ad new -

definitions; revise, modify or defete © = -

existing definitions; and delete certain

existing definitions and replace, them

witha rejerence 10 previously approved.

definitions in Kentucky's Revised”

‘Statutes’ (KRS] “These additional

proposals are discussed below, -
‘(@) Proposed new definitions. (1) -

s

ction””, eumula ve "rev'enue”.‘,.
‘mg'area“. andv"other mineral" S

- gondition, or.that the: ECt or. omlssmn

N I(AR 7:001 a-definition of “small; :
operator”, as used in the Small. Operator
‘Assxstance Program (SQAP) regulations - -

" the ehgibxhty cntena for pamcxpatlo

~ Director ¢ on Apnl 15, 1992 (57
- and with the Federal ehglbxh V.
" requirements contained i in the Fe
ruleat30CFR 7958, =~ -

"~ ‘definition of “willfu] vio
“at 405 KAR 7:020, and ad

“violation™ at 405 KAR 7:

_that & person acted-eithe
“voluntarily, or conscxouély

o i'n,tentional disregard' ol

Kentucky proposes to add at 405 KAR : :

.. permit condition, o i &t
. failure or refusal to comply with an:.

“cumulative measurement period”,

‘concerning criteria for determmmg the

beginning of the period, is contained in -
405 KAR 7:035 section 1. As noted in
Fmdmg “A” above, thig portion of the
rule is substantively identical to the
Federal rule at 30 CFR 702.5. Each of
these terms is used in proposed 405 KAR
7:035 which deals with the exemption:
for coal extraction incidental to'the ™ -
extraction of other minerals. The .. .. .«

Director has determined that these:

definitions for “cumulative produet}on
“cumulative revenue’’, '

and “other mineral” are substantively. -

identical to the Federal definitions at 30

CFR 702.5, and are, therefore, no'less .

-effective than the Federal: counterparts

(2) Kentucky proposes to add at 405 -
KAR 7:001 a definition of the term ...
“knowingly”. As proposed, the térm

.- means that a person knew. or-had reason:

to know in authorizing, ordering, or. ...

carrying out-an act or omission that the ..
. -act'or omission constituted a viclation..
< of SMCRA, KRS chapter 350, 405 KAR

chapters 7 through 24, or a. permit

constituted a failure or refusal to. comply

- with an-order issued pursuant:to.
SMERA, KRS chapter 350, or 405, KAR:
- Chapters 7 through 24. The Director
- finds that the proposed definition is **
- gubstantively identicel to, and-no less -
effective than, the. Federal: deﬁnitlonyat :
.30 CFR 846.5..

(3) Kentucky proposes to add at 405

at 405 KAR 7:080, to mean an operator

" whose combined actual and attnbuted

production of coal does not exceed

/300,000 tons during any period.of. twelve

(12). consecutwe months Whlle the

operator, the proposal is consistent w

“(4) I(entucky proposes to ¢ 'elet > the -
| erly

definition of- “willfully and w:llful

10:001, As proposed, the’

, “miiting area”, .’

‘_regulahons

" part of the definition of “land use";. . = -
. provides that “fish and wildlife: habxtat" :

‘ management of speciesiof fishop*
- wildlife™ VWhl‘le.Kentucky 8 proposed

-,:vcontams no provmons allowmg a
-and wildlife land'use without active

- order isgsued pursuant.to SMCRA, KRS.
:chapter 350, or 405 KAR chapters 7
‘through 24: The Federal regulations:

provide separate definitions for
“willfully” at 30 CFR 846.5, and “willful

.violation” at.30 CFR 701.5 and 843.5.

Unlike the Federal definition of “willful
violation”, Kentucky's proposed
combined deﬁnmon does not stipulate.
that.the person who committed the act .

-or omission must have mtended the
result that actually occurs. However,
‘since Kentucky's proposed: deﬁmtion

includes allintentional acts and _
"-omissions, it will necessarily mclude ail-
" acts and omissions specified in the

_Federal defmmons Because Kentucky s" '

; ‘.strmgent that those resultmg from the

-separate Federal definitions, the

Director finds that the proposal isno

less. effectwe than the Federal

{5) Kentucky proposes to replace the '» :

;defmmon of the term “fish and wildlife. .
" habitat” found at 405 KAR 7:020, with.a

_definition 'of the term "“fish and wildlife :

o land use”? which is beirig added-at 405 : -

' KAR'16:001 and 18:001. As prepesed,: G
“fish and wildlife land-use”, asused in-

"~ 405 KAR 16:210 and in similar sxtuatlons :
‘when' referring to.a premmmg or:
‘postmining land use, means land -
dedicated wholly or partially to the

- :production, protection, or management

- -of fish or wildlife: Areas considered as-

‘having the fish and wildlife land use are -
typically characterized bya dwersxty of

' habitats in which usé by wildlife is: the
: dommant charactenstrc, whether

actxvely managed or not. The Federal
“definition, set forth-at 3¢-CFR 701. 5 as‘ :

means. (L) dnd dedicated whollyor
pama}ly to'the produchon, prot ectxon, or-

< management, However, this’ language i

< consistent with the preamble to the
revised Federal definition; which étates :

at “OSM' agrees that the management **
' p’recticed on the land normally
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with the requirements of SMCRA and
the Federal regulations.

(6) Kentucky proposes to add a
definition of “‘ground cover" at 405 KAR
8:001, 16:001 and 18:001. As proposed,
the term means the area of ground
covered by the combined aerial parts of
vegetation and litter produced and
distributed naturally and seasonally on
site, expressed as a percentage of the
total area of measurement. The Director
has determined that the proposed
definition is substantively identical to
and, therefore, no less effective than, the
Federal definition at 30 CFR 701.5.

(7) Kentucky-proposes to add a
definition of “growing season” at 405
KAR 8:001, 16:001, 18:001 and 24:001. As
proposed, growing season means the
period during a one [1)-year cycle, from
the last killing frost in the spring to the
first killing frost in the fall, in which
climatic conditions are favorable for
plant growth. Kentucky identifies this
period as normally extending from mid-
April to mid-October. While there is no
direct Federal counterpart, the Director
finds that the definition adds clarity to
Kentucky's program and will not render
that program inconsistent with the
requirements of SMCRA and the Federal
reguldtions.

(8) Kentucky proposes to add a
definition of “higher or better uses” at
405 KAR 16:001 and 18:001. As proposed,
the term means postmining land uses
that have a higher economic value or
nonmonetary benefit to the landowner
or the community than the premining
land uses. The proposed definition is
substantively identical to the Federal
definition at 30 CFR 701.5. Therefore, the
Director finds the proposal no less
effective than its Federal counterpart.

(9) Kentucky proposes to-add a
definition of the term *valuable
environmental resources” at 405 KAR
16:001 and 18:001. As proposed, the term
means:

(a) Listed or proposed endangered or
threatened species of plants or animals
or their critical habitats listed by the
Secretary of the Interior under the
Endangered Species Act of 1973, as
amended {16 U.S.C. 1531 et seq.), or
those species or habitats protected by
similar state statutes; and

{(b) Habitats of unusually high value
for fish and wildlife, as determined by
the cabinet in consultation with state
and Federal agencies with
responsibilities for fish and wildlife.

The defined term, for which there is
no Federal definition, is used in 405 KAR
chapters 18 and 18. Both of these
regulation chapeers are the subject of a
separate proposed program
which is currently wnder review by
OSM. Therefore, the Director is

deferring final action on the proposed
definition pending action by OSM on the
proposed changes to 405 KAR chapters
16 and 18.

(10) Kentucky proposes to add
definitions of the acronyms “RAM" and
“TRM", to mean Reclamation Advisory
Memorandum and Technical
Reclamation Memorandum,
respectively. “RAM” is proposed to be
added to 405 KAR 16:001, 18:001, 20:001
and 24:001. “TRM" is proposed to be
added to 405 KAR 8:001, 16:001 and
18:001. While there are no Federal
counterparts, the Director finds that the
proposals will not render Kentucky's
program inconsistent with the
requirements of SMCRA and the Federal
regulations.

(b) Proposed revisions, modifications
and deletions. (1) Kentucky proposes to
revise the definitions of “forestland”
contained in 405 KAR 8:001, 16:001 and
18:001, “industrial/commercial lands”
contained in 405 KAR 16:001, 18:001 and
20:001, “pastureland” contained in 405
KAR 8:001, 16:001 and 18:001, “cropland”
contained in 405 KAR 8:001, 10:001, 16:001,
18:001 and 20:001, and “resideptial land"”
contained in 405 KAR 8:001, 16:001,
18:001 and 20:001, by deleting reference
to land used for support facilities and

_other facilities which directly relate to

specific land use. The reference
proposed for deletion is not part of the
Federal definitions of these specific land
uses as set forth in 30 CFR 701.5. The
Director finds that the proposed
deletions will not render Kentucky's
program inconsistent with the
requirements of SMCRA and the Federal
regulations since the definitions, after
the deletions, are substantively identical
to their Federal counterparts.

In addition, Kentucky proposes to
further revise the definition of
“Industrial/commercial land” by
deleting reference to commercial
agricultural activities including
pasturing, grazing, and watering of
livestock, and the cropping, cultivation
and harvesting of plants for sale or
resale. Kentucky made this proposal in
response to a 30 CFR part 732 netice
from OSM dated February 8, 1990
(Administrative Record Number KY-
967). In that notice, OSM found that the
inclusion of commercial agricultural
‘activities in the definition of “industrial/
commercial land” renders the definition
less effective than the Federal rules and
less stringent than SMCRA. Therefore,
the Director finds that the propoesed
definition is now no less effective than
its Federal counterpart as set forth at 30
CFR 701.5.

(2) Kentucky proposes to reviee the
definition of “land use” at 405 KAR
7:001, 8:001, 10:001, 18:001, 18:001 and

20:001, by including reference to land
used for support facilities that are an
integral part of the specific land use.
This addition is consistent with the
Federal definition of “land use” set forth
at 30 CFR 701.5. In addition, Kentucky
proposes to add to the definition a
statement that “(I)n some instances, a
specific use can be identified without
active management”. While this
statement is not part of the Federal
definition, the language is consistent
with the preamble to the Federal
definition, which states that "OSM
agrees that the management activities
practiced on the land normally are an
accurate reflection of the land’s use. In
general, as the intensity of the
management increases, the land use
becomes more well defined. However, in
some instances, a specific use can be
identified without active management"
(48 FR 39893, September 1, 1983).
Therefore, the Director finds that the
proposed definition is no less effective
than its Federal counterpart.

(3) Kentucky proposes to revise the
definition of the term “incidental
boundary revision” at 405 KAR 8:001 by
deleting references to limitations to be
applied in determining whether or not
extensions for new areas will be
considered incidental boundary
revisions, and the reference to
limitations on cumulative acreage added
by successive revisions. These
limitations being proposed for deletion
by Kentucky are included in a separate
proposed amendment (Administrative
Record Number KY-1123) dealing with
405 KAR 8:010, General Provisions for
Permits. That amendment is currently
under review by OSM. There is no
Federal definition of the term. With the
understanding that limitations on
incidental boundary revisions are the
subject of another pending program
amendment, the Director has
determined that the proposed deletions
will not render Kentucky’s program
inconsistent with the requirements of
SMCRA and the Federal regulations.

{4) Kentucky proposes to revise the

" definition of “previously mined area” at

405 XKAR 8:001, 16001 and 18:001 by
adding reference to coal mining
operations conducted prior to August 3,
1977, where the 1and has not been
reclaimed, and where there is no
continuing responsibility to reclaim to
the standards set by Kentucky's
program. The Director has determined
that the mew language proposed to be
added does not change the meaning of -
the term “previously mined area™, but
rather provides more specificity %o the
definition. in addition, the prepossd
language bringe Kentucky's definition of
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“previously mined area” into
compliance with Judge Flannery's
decision of February 12, 1990. National
Wildlife Federation v. Lujan 733 F.
Supp. 419, 438 (D.D.C. 1990). In that
decision, Judge Flannery ruled that a
“previously mined area” must be an
area mined before August 3, 1977, the
effective date of SMCRA, and not
“reclaimed to the standards of SMCRA.
Therefore, the Director finds that the
proposal is no less effective than its
Federal counterpart at 30 CFR 701.5.

(5) Kentucky proposes to revise the
definition of “public park” at 405 KAR
8:001 and 24:001 by emphasizing that the
subject area has been designated
primarily for public recreational use. As
revised, the definition is substantively
identical to the Federal definition at 30
CFR 761.5. Therefore, the Director finds
that the proposal is no less effective
than its Federal counterpart.

(8) Kentucky proposes to revise the
definition of "substantially disturb” at
405 KAR 8:001 and 20:001, for purposes .
of coal exploration, by changing the coal
production threshold from “more than
250 tons” to "“more than 25 tons”. The
Federal definition, at 30 CFR 701.5,
retains the larger threshold. The
proposed revision in consistent with
OSM's earlier approval of Kentucky
legislation that changed the tonnage
limitation in connection with coal
exploration as set forth in 405 KAR 8:020
(56 FR 4721, February 6, 1991).
Therefore, the Director finds that the
proposal is no less effective than the
Federal definition.

{7) Kentucky proposes to delete the
definitions of “date of primacy”,
“federal land program”, “grazingland”,
“half-shrub”, and “recurrence interval™;
as well as the definitions of the
following acronyms, “ac”—acre, “1"—
liter, “mg""—milligram, “NPDES"—
National Pollution Discharge
Elimination System, and "USDI"—
United States Department of the
Interior. Kentucky proposes to delete
these definitions and abbreviations,
since the specific terms and acronyms
are not used within Kentucky's
regulations. Among the terms, only
““grazingland”, “‘half-shrub” and
“recurrence interval” are defined in the
Federal regulations, all at 30 CFR 701.5.
However, grazingland is not an
alternative post-mining land use in
Kentucky; shrubs, rather than half-
shrubs, are used in Kentucky to measure
stocking success; and “recurrence
interval”, referring to the frequency of a
precipitation event, is merely a
descriptive term not necessary because
the terms for precipitation events, such
as "10 year, 24 hour” or 100 year, 24

hour”, already describe the event's
frequency. The Director finds that the
proposed deletions will not render
Kentucky's rules inconsistent with the

" requirements of SMCRA and the Federal

regulations.

(c) Definitions replaced by reference
to Kentucky Revised Statute. (1)
Kentucky proposes to replace the
definitions of eleven terms contained in
Kentucky's Administrative Regulations
{KAR) with references to the definitions
of those terms as set forth in Kentucky
Revised Statute (KRS} 350.010 and
350.450(4)(c).

—The regulatory definitions of
“cabinet”, ‘operator”, "reclamation”,
“secretary”, and "surface coal mining

and reclamation operations” at 405

KAR 7:001, 8:001, 10:001, 12:001, 16:001,

18:001, 20:001 and 24:001, are
substantively identical to the
statutory definitions. ("Secretary” is
not defined in 405 KAR 16:001 and
18:001). Therefore, the Director finds
that the proposal to replace the
regulatory definitions with references
to the definitions contained in the
KRS will not render Kentucky's
program inconsistent with the
requirements of SMCRA and the
Federal regulations. ’

—The regulatory definition of
“operations” refers to surface coal
mining and reclamation operations
{Emphasis added), while Kentucky's
statutory definition refers only to
surface coal mining operations. A
reading of the definition itself, reveals
that it references only activities
directly related to the extraction of
coal and not to any reclamation
activities. There is no Federal
definition of “‘operations”. The
Director finds that the references to
the statutory definition of
“operations” at 405 KAR 7:001, 8:001,
10:001, 12:001, 16:001, 18:001, 20:001
and 24:001, relating only to eoal
extraction activities and not to
reclamation activities, will not render
Kentucky's program inconsistent with
the requirements of SMCRA and the
Federal regulations.

—The definition of “surface coal mining
operations” at KRS 350.010{1) was
approved by the Director on February
6, 1991 (56 FR 4721). At that time, the
Director noted that the regulatory
definition was inconsistent with the

amended statutory language and the =~

statutory language was controlling.
Thus, the proposal to replace the

regulatory definition at 405 KAR 7:001,

8:001, 10:001, 12:001, 16:001, 18:001,
20:001 and 24:001 with a reference to
the statutory definition is consistent

with the prior approval. Therefore, the

Director finds that the proposal will
not render Kentucky’s program
inconsistent with the requirements of
SMCRA and the Federal regulations.

~—The statutory definition of

“overburden”, in addition to
containing the language of the
regulatory definition, expands its
coverage to include the material after
removal from its natural state in the
process of surface coal mining. This
additional data provides specificity
without changing the meaning of the
term. Therefore, the Director finds
that the proposal to reference the
statutory definition of *overburden”
at 405 KAR 7:001, 8:001, 16:001, 18:001,
20:001 and 24:001 will not render
Kentucky's program inconsistent with
the requirements of SMCRA and the
Federal regulations.

—The definition of “person” currently

set forth at 405 KAR 7:020 contains a
reference to governmental agencies,
units or instrumentalities and publicly
owned utilities or corporations of
governmental units. The Federal
definition at 30 CFR 700.5 contains the
same reference. Kentucky's statutory
definition does not contain such _
reference. By letter dated July 20, 1992
(Administrative Record Number KY-
1169), Kentucky stated that they -
propose to revise the statutory
definition in a program amendment to
be submitted to OSM in the near
future, by adding a reference to KRS
446.010(26) which provides that the
term “person” may extend and be
applied to the "bodies-politic”.
Therefore, the Director is deferring
action on the proposal to replace the
current regulatory definition of
“person” with a reference to the
statutory definition until the proposed
program amendment discussed above,
is submitted and approved by OSM.

—The regulatory definition of

“approximate original contour”
contains references to other sections
of Kentucky's regulations dealing with
requirements for impoundments,
postmining rehabilitation of
impoundments, and postmining land
use. This is consistent with the
Federal definition at 30 CFR 701.5.
Kentucky's statutory definition does
not contain similar references. By
letter dated July 20, 1992 »
(Administrative Record Number KY-
1169), Kentucky responded to an _
inquiry dated April 1, 1992, from OSM
(Administrative Record Number KY-
1122) regarding the failure to include
the references in the statutory
definition. Kentucky pointed out that
the statutory definition is consistent
with the definition contained in



45300

Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 // Rules and Regulations

section 701 of SMCRA, and contains a
reference to KRS 350.455 which is the
counterpart to section 515{(b)(8) of
SMCRA, regarding permanent
impoundments. Kentucky stated that
inclusion of the references in the
statutory definition would be
redundant, as it is in the current
Federal definition, since the specific
requirements by their own terms
apply to impoundments, and need not
be included in the definition in order
to preserve their applicability. The
Director finds that the proposal to
reference the statutory definition of
“approximate original contour”, as
clarified by Kentucky, will not render
the program inconsistent with the
requirements of SMCRA and the
Federal regulations.

-—Kentucky proposes to add at 405 KAR
8:001, the term “small operator”, as
the term is used in 405 KAR 8:030 and
8:040 sections 3(5). The proposal
consists of a reference to the
definition found at KRS 350.450(4)(c).
Kentucky's rules at 405 KAR 8:030 and
8:040 section 3(5) currently contain the
same reference to the statutory
definition. In a separate program
amendment currently under review by
QOSM, Kentucky is proposing to delete
the references contained in section
8:030 and 8:040. The Director finds
that the proposed addition at 405 KAR
8:001, while duplicative of the
information at 8:030 and 8:040 will not
render Kentucky's program
inconsistent with the requirements of
SMCRA and the Federal regulations.

2. 405 KAR 7:030 Applicability

a. Kentucky proposes to transfer from
section 3(1) to section 3(2) the provision
which allows the cabinet to make a
written determination, based on a
request from any person who intends to
extract coal, whether the operation is
exempt from title 405 chapters 7 through
24. In addition, Kentucky proposes to
revise this provision and section 3(3) by
limiting these provjsions to extraction of
coal pursuant to section 3(1)(a), (b) and
(c), thereby excluding 3(1)(d) dealing
with the extraction of coal incidental to
extraction of other minerals. However,
the incidental coal extraction exemption
is subject to the provisions of 405 KAR
7:035. Therefore, the Director finds that
the proposals are not inconsistent with
the federal exemption provisions set
forth at 30 CFR 700.11. .

b. Kentucky proposes to revise section
3(1) (a) and (b) by (a) restricting the
exemption for landowners who extract
coal for his or her own noncommercial
use to fifty (50) tons or less within
twelve (12) successive calendar months,
and {b) modifying the exemption for

extraction of or the intent to extract coal
by any person within twelve (12)
successive calendar months to twenty-
five tons or less rather than the current
250 tons or less. The Federal regulations
at 30 CFR 700.11 (a)(1) and (2), in
providing exemptions from chapter VII,
place no limitation on the amount of
coal extracted by a landowner for his or
her own noncommercial use, and place
a maximum limitation of 250 tons for a
person conducting a surface coal mining
and reclamation operation. This change
is consistent with the legislation
approved by OSM on February 6, 1991
{56 FR 4721). Therefore, the Director
finds the proposals no less effective
than 30 CFR 700.11{a) (1) and (2}.

3. 405 KAR 8:020 Coal Exploration

a. Kentucky proposes to revise
sections 1, 1(1), 2 and 2{1) by modifying
the production levels from 250 tons or -
less to 25 tons or less for which a
written notice of intent to explore is
required; and from more than 250 tons to
more than 25 tons for which application
and written approval of the cabinet is
required. The Federal regulations at 30
CFR 772.11(a) and 772.12(a) provide for a
production threshold of 250 tons, similar
to that provided for in the State rules
before this proposed revision. The
proposed rules do not expand the
Federal limitations and are consistent
with OSM's earlier approval of
Kentucky legislation that changed the
tonnage limitation (56 FR 4721).
Therefore, the Director finds the
proposals to be no less effective than
the Federal counterparts.

b. Kentucky proposes to revise section
2(2){g) to require the submission of
justification for the necessity to remove
more than 25 tons of coal during
exploration, rather than the current
threshold of 250 tons. The Federal rule
at 30 CFR 772.12(b}(7) requires a
statement of why extraction of more
than 250 tons of coal is necessary for
exploration. Since the proposed rule
does not expand the Federal limitations
and is consistent with an earlier
approval, the Director finds the proposal
to be no less effective than the Federal
counterpart.

4. 405 KAR 16:210/18:220 Postmining
Land Use Capability

a. Kentucky proposes to revise section
2 by deleting paragraphs (1), {2) and (3)
which deal with postmining land uses
for lands which were previously
unmined, previously mined, or
improperly managed. In lieu thereof,
Kentucky proposes to add paragraphs
(1), (2), {3), (4}, (5) and (6) which provide
as follows:

{1) For lands not previously mined, the
postmining land use shall be compared

to those uses which the land previously
supported. This rule, while similar to the
Federal rule at 30 CFR 816.133(b), fails to
provide that a postmining land use must
be compared to premined land which
was properly managed, as set forth in
the cited Federal rule. In the preamble to
the Federal rule, a commenter objected
to the phrase “and has been properly
managed.” OSM rejected the comment
because “[t}he Act's legislative history
makes clear that Congress did not
intend for the postmining land use of
land which had been improperly
managed to be limited to its most recent
premining use. Congress intended for
the postmining use of land to be based
on its ‘potential utility’ for a number of
uses before mining, not some low use
which may have resulted from
mismanagement, (S. Rept. 95128, 85th
Cong., 1st Sess. 76-77 (1977)).” 44 FR
14902, 15243 (March 13, 1979).
Kentucky's rule allows for the
possibility of land being returned to a
condition that is below its potential,

-which is not what Congress intended

Thus, to the extent that the proposed
rule fails to require a comparison to a
premining land use that was properly
managed, the Director finds the
amendment less effective than the
Federal rules, and he is requiring
Kentucky to amend its program
accordingly.

The proposal further provides that
premining land use shall be based on
prevalent or dominant use, vegetative
types, and features present at that area.
It also provides that more than one land
use can exist within a proposed @ermit
boundary. There are no Federal
counterparts for these provisions. A
commenter to the Federal rule believed
that 818.133 "tended to de-emphasize
the multiple use concept of land
restoration.” Jd. OSM responded to the
comment by stating that multiple land
uses are not prohibited by SMCRA or
the regulations. Congress also
recognized “that the postmining
condition be consistent with the
surrounding landscape.” Id. at 15242.
Thus, these Kentucky provisions are not
inconsistent with the postmining land
use provisions of 30 CFR 816/817.133.

(2) For lands previously mined, and
not reclaimed in compliance with
appropriate State regulations, the
postmining land use shall be judged
based on the use that existed prior to
any mining or, if that is not possible
because of the previously mined
condition, the postmining land use shall
be judged on the basis of the highest and
best use that can be achieved which is
comparable with surrounding areas and
does not require the disturbance of
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areas previously unaffected by mining.
This proposed language is substantively
identical to that found in the
corresponding Federal rule at 30 CFR
816/817.133(b). Therefore, the Director
finds the proposal to be no less effective
than the Federal counterpart.

(3) Prime farmland historically used
for cropland, and not exempted by 405
KAR 8:050 section 5, shall have a
cropland postmining land use. There is
no direct Federal counterpart. However,
the definition of prime farmland at 30
CFR 701.5 defines such term as those
lands that “have historically been used
for cropland.” Kentucky's proposed
postmining land use for prime farmiand
is consistent with this definition and can
be approved.

(4) “Undeveloped land or no current
use or land management”, shall not be
designated a postmining land use. If
such land category was the premining
land use, and it is consistent with
sections 2{2) and 3, forestland may be
the designated postmining land use
without compliance with procedures
and criteria for an alternative
postmining land use where trees were
dominant on the land prior to mining.
For all other cases, the area may be
designated as fish and wildlife for the
postmining land use without compliance
with the procedures and criteria for an
alternative postmining land use. While -
there is no direct Federal counterpart,
under the conditions found in Kentucky,
undeveloped land will always revert
naturally to either woodland or fish and
wildlife habitat. Since the required
findings and approval criteria for
designation of an alternative postmining
land use all relate to the feasibility,
legality and environmental impacts of
the proposed use, there is little reason to
apply these requirements when the land
has no current or historical use and the
proposed postmining use is the one
which would eventually be achieved
anyway through the natural process of
ecological succession.

Under these conditions, there is
effectively no real change in land use,
and, as explained in the preamble to the
definition of “land use” in 30 CFR 701.5
{44 FR 14933, March 13, 1979),
alternative land use approval criteria
and procedures do not apply. In
addition, revegetation success standards
for forestland or fish and wildlife
habitat would be no less stringent than
these for undeveloped land. Therefore,
the Director finds that the proposed rule
is not inconsistent with SMCRA and the
Federal regulations.

(5) For permits issued after the
effective date of this amendment,
portions of the area affected by surface
operations and facilities with slopes

greater than twenty (20) percent (11.3
degrees) shall not be designated as
cropland, including hay production.
There is no direct Federal counterpart.
However, as provided for at 30 CFR 816/
817.133{c){1), there must be a reasonable
likelihood for achieving the proposed
use; and, pursvant to 30 CFR 816/
817.133(c)(3)(i) the proposed use must
not be impractical or unreasonable.
Inasmuch as the cropland designation
for land with slopes greater than twenty
percent would be neither practical nor
have a reasonable likelihood of success,
the Director finds that the proposal is
not inconsistent with the general
provisions of 30 CFR 816/817.133.

(6) Steep slope operations with
variance from approximate original
contour shall comply with the
requirements of 405 KAR 20:060 section
3(2), and mountaintop removal
operations shall comply with 405 KAR
8:050 section 4{3). The requirements of
20:060 section 3(2) and 8:050 section 4(3),
set forth the criteria for postmining land
uses. Therefore, the Director finds that
the proposal is not inconsistent with
SMCRA and the Federal regulations,

b. Kentucky proposes to revise section
4 to provide that higher or better
alternative postmining land uses may be
approved if (1) there is a reasonable
likelihood that the land use will be
achieved, (2) the use will not be
impractical or unreasonable, {3) the
landowner or land management agency
having jurisdiction had been consulted,
{4) the proposed use will not present an
actual or probable hazard to public
health or safety or threat of water
pollution or diminution of water

-availability, (5) the proposed use will

not involve unreasonable delays in
implementation, and {6) the proposed
use will not cause or contribute to
violation of federal, state, or local law.
As revised, section 4 is substantively
identical to the Federal rule at 30 CFR
816/817.133(c). Therefore, the Director
finds the proposed rule to be no less .
effective than the Federal counterpart.
In revising section 4, Kentucky deleted
old subparegraphs {1}{(b) and (1}{c) and
paragraphs (2), (3), (4), (5), (6), (7). (8)
and (9) (a), {b) and (c). There are no
direct Federal counterparts for these
deletions and, since section 4 as revised
is substantively identical to the
corresponding Federal rule, as discussed
above, the Director finds that these
deletions will not render Kentucky's
rules inconsistent with the requirements
of SMCRA and the Federal regulations.

5. 405 KAR 20:010 Coal Exploration

Kentucky proposes to revise section 2
by decreasing the coal production
threshold frem more than 250 tons to

more than 25 tons consistent with

OSM's earlier approval of Kentucky

legislation that changed the tonnage
limitation {58 FR 4721, February 6, 1991).
Thus, the Director finds the proposal to
be no less effective than SMCRA and
the Federal regulations at 30 CFR 815.13.

C. Revisions to Kentucky's Regulations

. with no Corresponding Federal

Regulations

1. 405 KAR 7:015 Documents
Incorporated by Reference

a. Kentucky proposes to revise section
2 by deleting the reference to Technicai
Reclamation Memorandum (TRM)} #9,
“Revegetation Standards for Success”,
dated February 1, 1983, which will be,
replaced by TRM #19, “Field Sampling
Techniques for Determining Ground
Cover, Productivity, and Stocking
Success of Reclaimed Surface Mined
Lands”, dated June 26, 1901. TRM #19 is

. currently being reviewed by OSM as

part of a separate Kentucky program
amendment {Administrative Record
Number KY-1107) as that amendment
deals with Kentucky's revegetation
regulations at 405 KAR 16:200 and
18:200. Therefore, the Director is
deferring action on the revision to 405
KAR 7:015 section 2 pending final action
on the amendment to 16:200 and 18:200.

b. Kentucky proposes to revise section.
4 by deleting, in section 4(8) and 4{7), the
reference to publications entitled
“Environmental Criteria for Electric
Transmission Lines” and “Protection of
Bald and Golden Eagles from
Powerlines”, peither of which is referred
to in the corresponding Federal
regulations, The Director finds that the
proposed deletions will not render
Kentucky’s program less effective tha
the Federal regulations. :

2. 405 KAR 7:030 Applicability
Kentucky proposes to revise section 3

by adding subsection {4) which provides

a cross-reference to 405 KAR 7.035 for
exemptions granted under 405 KAR
7:030 section 3(1){(d} regarding the
extraction of coal incidental to the
extraction of other minerals. While there
is no direct Federal counterpart, the
Director finds that this proposal
provides clarity to the Kentucky rules
that incidental coal extraction
operations must meet the requirements
of 405 KAR 7:035 and is consistent with
the Federal regulations. -

3. 205 KAR 8:020 Coal Exploration

" Kentucky proposes to revise section
2{4){(c)5 by decreasing the production - -
threshold from 250 tons of coal to 25
tons where the cabinet must find that
the coal removal is justified, before
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approving an application for coal
exploration operations. There is no
direct Federal counterpart for this
proposal. However, 30 CFR 772.12(b}(7)
requires an applicant to explain why
coal extraction over 250 tons is justified.
Thus, it is logical that the cabinet find
such justification before approval of a
permit. Therefore, the Director finds that
it is not inconsistent with the Federal
requirements for decisions on
applications for coal exploration as set
forth at 30 CFR 772.12(b}(7) and
772.12(d).

4. 405 KAR 10:200 Kentucky Bond Pool

a. Kentucky proposes to add a new
section 2 which incorporates by
reference two forms currently required
to be filed by bond pool applicants. The
proposal also identifies the location
where copies of the forms may be
obtained or reviewed. While there is no
direct Federal counterpart, the proposal
adds clarity and specificity to the bond
pool application process, and the
Director finds that the proposal will not
render Kentucky's program inconsistent
with the requirements of SMCRA and
the Federal regulations.

b. Kentucky proposes to revise section
4(2) and section 9(4)(a} by deleting
reference to the incorporation of the
bond pool application form. However,
the addition of the particular reference
at sections 4(2) and 9{4){a) was never
formally submitted to OSM for
consideration as a program amendment.
Therefore, there is no necessity for the
Director to act on the proposed deletion.
In addition, the subject references, if
formally added to the Kentucky program
would be redundant in view of the
addition of the new section 2 discussed
in Finding C.4.a. above.

c. Kentucky proposes to revise section
4(4) by adding a provision for the
payment of the bond pool application
fee by cash, as well as by certified or
cashier check or money order as
currently set forth in that section. While
there is no direct Federal counterpart,
the Director finds that the proposal will
not render the State program
inconsistent with the requirements of
SMCRA and the Federal regulations.

d. Kentucky proposes to revise section
'5(3} to change references from “violation
or cessation order”, to “notice of
noncompliance and order for remedial
measures or an order for cessation and
immediate compliance”, and additional
references from “violation™ or
“cessation order” to "notice™ or “order”,
respectively. These changes are being
made in order to be consistent with the
terminology at 405 KAR 12:020. While
there is no direct Federal counterpart,
the Director finds that the. proposal

provides clarity to Kentucky's rules and
is not inconsistent with the requirements
of SMCRA and the Federal regulations.

e. Kentucky proposes to revise section
8(1) by adding reference to “members”
of the bond pool to the current reference
to bond pool applicants. In addition,

. Kentucky is adding specific reference to

summaries or analyses for which the
applicants or members request
confidentiality. While there is no direct
Federal counterpart, the Director finds
that the proposal adds clarity and
specificity to Kentucky's program, and is
not inconsistent with the requirements
of SMCRA and the Federal regulations.

f. Kentucky proposes to revise
sections 6(2), 7(1) and 7(2) which deal
with determination of financial standing
and reclamation compliance records, by
expanding coverage of those sections to
current members. The sections currently
cover bond pool applicants only. While
there is no direct Federal counterparts,
the proposals add clarity to Kentucky's
bond pool rules by emphasizing that the
specific provisions apply to mémbers as
well as applicants. Therefore, the
Director finds the proposals to be not
inconsistent with SMCRA and the
Federal regulations.

8. Kentucky proposes to revise
sections 7{1)(d) and 7{2}(d) by deleting
the term “willful” from the discussion of
pattern of violations, in determining an
applicant or member’s reclamation
compliance record. While there is no
direct Federal counterpart, the Director
finds that the proposed deleticn will not
render Kentucky's program inconsistent
with the requirements of SMCRA and
the Federal regulations.

h. Kentucky proposes to revise
sections 7{1)(e) and 7(1}{f) to change
references from “cessation orders and
failure-to-abate cessation orders™ to
“orders for cessation and immediate
compliance”, in order to be consistent
with terminology at 405 KAR 12:020.
While there is no direct Federal
counterpart, the Director finds that the
proposal provides clarity to Kentucky's
rules and is not inconsistent with the
requirements of SMCRA and the Federal
regulations. .

i. Kentucky proposes to revise
sections 7{1)(j) and 7({2)(i) to provide that
in making determinations in regard to
reclamation compliance records, the
bond pool commission may take into
account not only the performance of the
applicant or member, but that of each
person who owns or controls, is owned
or controlled by, or is under common
ownership and control with the
applicant or member. While there is no
direct Federal counterpart, the proposal
gives the commission additional sources
of information which may be used in

order to more accurately evaluate the
qualifications of an applicant or
member, and is consistent with Federal
rules dealing with the issue of
ownership and control. The Director
finds that the proposal will not render
Kentucky's program inconsistent with
the requirements of SMCRA and the
Federal regulations.

j. Kentucky proposes to revise section

"7(2)(e) to change references from

“cessation order(s)” to “orders for

cessation and immediate compliance™
and “'order”, to be consistent with the
terminology at 405 KAR 12:020. While
there is no direct Federal counterpart,

- the Director finds that the proposal

provides clarity to Kentucky's rules and
is not inconsistent with the requirements
of SMCRA and the Federal regulations.

5. 405 KAR 16:210/18:220 Postmining
Land Use Capability

Kentucky proposes to revise section 3,
dealing with historical land use, by
deleting reference to the determination
of minimum acceptable postmining land
use capability. There is no direct
Federal counterpart to Kentucky’s
historical land use rule, and the Director
finds that the proposed deletion will not
render Kentucky’s program inconsistent
with the requirements of SMCRA and
the Federal regulations.

6. 405 KAR 20:010 Coal Exploration

Kentucky proposes to revise section 3
by adding a provision that whenever
section 3 refers to performance
standards in 405 KAR chapter 16 which
cross-reference general permitting
requirements in 405 KAR chapter 8,
those permitting requirements shall only
apply to the extent set forth in 405 KAR
8:020 and 20:010. There is no direct
Federal counterpart for this proposal.
However, the Director finds that the
proposal, which may exclude general
permitting requirements for coal
exploration activities, is not inconsistent
with the requirements of SMCRA and
the Federal regulations because the
permitting requirements for coal
exploration are specifically required by
405 KAR 8:020 and 20:010.

IV. Summary and Disposition of
Comment

Public Comments

The public comment periods and
opportunities to request a public hearing
were announced as follows: (1) For the
submission dated June 28, 1991
(Administrative Record Number KY-
1059), in the July 22, 1991, Federal
Register (56 FR 33398); (2) For the
submission dated December 31, 1991
{Administrative Record Number KY-
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1085), in the January 30, 1992, Federal
Register (57 FR 3601); (3) For the
submission dated January 22, 1992
(Administrative Record Number KY-
1107), in the April 13, 1992, Federal
Register (57 FR 12775); and (4) For the
submission dated April 1, 1992
(Administrative Record Number KY~
1124), in the May 21, 1992, Federal
Register {57 FR 21637). The public
comment periods closed on August 21,
1991, March 2, 1992, May 13, 1992, and
June 5, 1992, respectively. No one
requested an opportunity to testify at
the scheduled public hearings so ne
hearings were held.

Kentucky Resources Council Comments

The Kentucky Resources Council
(KRC) filed comments, regarding the

specific regulations covered by this final

rule, on August 22, 1991 (Administrative
Record Number KY-1074), April 14, 1992
(Administrative Record Number KY-

1129), and May 19, 1992 (Administrative

Record Number KY-1153). Following is a

discussion of those comments,
General

KRC objected to the manner in which
OSM’s Lexington Field Office reviews
and comments upon State program
changes. KRC objected to what it
perceives as pre-approval by the field
office in advance of the public comment
period. However, the field office is not -
approving the changes but, as an
integral part of OSM, it is reviewing the
submission in order to assist the
Director in his final decision. The
Director finds nothing inappropriate in
the current procedures for processing
State program amendments and wishes
to stress that the field offices are not
approving program amendments, either
formally or informally. The Director
finds no basis for changing current

procedures for processing State program

amendments.
Definitions

KRC raised concerns regarding
specific definitions in Kentucky’s

program. Those concerns are
summarized aa follows:

—KRC feels that the definition of

“approximate original contour (AOC)"

is inconsistent with 30 CFR 701.5 to
the extent that it fails to include &
reference to the elimination of coal
refuse piles. A review of Kentacky's
approved statutory and regulatory
definitions of AOC discloses that
neither contains such reference. In a
letter dated July 20; 1892
(Administrative Record Number KY-

1168}, Kentucky pointed out that in it -
initial submitial to OSM focapproval -

of its permanent program, ©OSM - -

questioned the definition of AOC. At
that time, Kentucky responded that
“the Ky. definition of AOC is not less
stringent than the federal definition
simply because the elimination of coal
refuse piles is not explicitly
mentioned in the Ky. definition. The
Act’s definition of AOC, like the Ky.
regulatory definition, does not contain
a specific reference to removal of coal
refuse piles. Nonetheless, OSM
obviously interprets the language of
the Act to require removal of coal
refuse piles as necessary to achieve
AOC, or otherwise the specific
reference to coal refuse piles in the
federal regulations would be
unauthorized. Thus the Ky. regulations
should properly be construed as
requiring removal of coal refuse piles
(as opposed to properly constructed
coal refuse disposal areas, which
cannot be eliminated) as necessary to
achieve AOC". As a result of that
clarification, OSM approved the
definition (45 FR 69947, October 22,
1980). The Director feels that no facts
have been presented to cause OSM to
reverse that approval.

—KRC requested clarification of the

definition of “forest land”. KRC felt it
was not clear whether all lands that
support forest cover would be treated
as forest land, or if unmanaged (i.e.,
non-commercial) forests would be
treated as undeveloped land. In its
Statement of Consideration
{Administrative Record Number KY-
1107), prepared in response to public
comments, Kentucky pointed out that
“(I)f an area is in forest, just because
it is not being managed does not mean
that it can be treated as yndeveloped
land. * * *, if the land is used for the
long term production of wood, it is
forest land whether it is managed or
not”. The Director believes that the
clarification provided by Kentucky

‘should resolve KRC's concerns and no

further action is required. In any

" event, as noted in Finding B.1.(b)(1),

the state’s definition of “forest 1and”,
as proposed, i8 substantively identieal
to the Federal definition.

—KRC expressed its concern over the

deletion of the word “live” from the
definition of ground cover. The term
was apparently used in an earlier
draft of the definition. However, the
proposed definition, as submitted to
OSM for approval, never contained
the term, nor does the Federal -
definition. It would appear that no
further action ie required. As noted in
Finding B.1.(a}(6}, the Keniucky j
definition.of “ground cover”, us

‘propoaed, is substantively uom«m

the Federal definition.’

—KRC feels that Kentucky shouid be

required to explain its proposed
deletion of the definition of “half-
shrub” since the Federal regulations
still contain such a definition.
However, the term is not used in
either the Federal regulations or in
Kentucky’s program. Therefore, there
is no need for Kentucky to retain the
definition.

—KRC correctly pointed out that the

definition of “higher or better uses™,
as originally proposed by Kentucky,
referred to *“premining land use™,
rather than “premining land uses” as
expressed in the Federal definition.
Kentucky corrected this discrepancy
in its December 31, 1991,
resubmission.

—KRC pointed out that the definition of

“historically used for cropland” was
omitted from Kentucky's submittal
dated December 31, 1991. However,
the definition, which was
inadvertently omitted from the
December 31, 1991, submission, was
reflected in the April 1, 1992,
submission, and, in fact, was never
proposed for deletion from Kentucky's
regulations.

—In connection with the definition of

“knowingly", KRC pointed out an
apparent inconsistency in 405 KAR
7:090 section 11(4) as to whether the
cabinet must consider all enforcement
orders. However, 7:090 section 11{4) is
not part of the program amendments
under review. Therefore, no action is
being taken regarding this comment.

—KRC questioned the use of the term

“funchons" in the definition of “land
use”. KRC felt that the use of the term.
invites further designation of land for
postmining land uses that are
minimum management and minimum
utility land uses. KRC stated that the
use of the term, as well as the deletion
of the phrase “rather than the
vegetation or cover of the land",
indicated that Kentucky intends to
approve as land uses the mere
establishment of vegetation and
cover. KRC also filed its comments
with Kentucky on this matter, and the
Commonwealth responded that “‘(T)he
cabinet agrees with the thrust ef the
comment that land use establishment
is more than mere establishment of
vegetation. The performance
standards on postmining land use
capab:hty remain applicable and no
change in this deﬁniﬁoa‘i:neoetmy' .
The Director agrees thet no-change is - -
noeded based on the clasification . -
provided by Kentwcky. - -

'.-Kacmmmdduﬁcmmome

-definttion of *Sivki and vibdlife tend. -
w'~mmmmimm 2
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definition, as propesed, including the
question of active management, as
discussed in Finding B.1.(a)(5), and
has determined that it is not
incensistent with the requirements of
SMCRA and the Federal regulations.
—KRC expressed its opinion that the
definition of *'previously mined area”
appears to conform to the decision of

the District Court in National Wildlife '

Federation v. Lujan, Civ. Nos: 87-2051,
1814, 2788 (D.D.C. February 12, 1990).
—KRC questioned the use of the
statutory definition of ‘operator”
because it lacks a reference to
removal of coal from refuse piles, and
because the definition of “surface coal
mining operations” no longer contains
a reference to removal of coal from
refuse piles. However, as noted in
Finding B.1.(c), the previously
approved statutory definition is
substantively identical to the
regulatory definition, in Kentucky’s
currently approved program.

—KRC pomted) out that the statutory

definition of “overburden™ is different

than the Federal definition. As
discussed in the Director's Findings
section at B:1.(c} herein, the Director
noted the difference but determined
that it does not render Kentucky’s
program incohsistent with the.
requirements of SMCRA and the

Federal regulations. A

—KRC noted that the statutory

definition of “*person’.failed to include

agencies as persons. As.pointed out in
the Director’s Findings section herein,

Kentucky has acknewledged the

discrepancy and the Director is

deferring final action on the definition.

—KRC expressed concern with the use
. of the statutory definition of

“reclamation” since it failed to require

restoration as one of the activities

constituting reclamation. The
regulatory definition which is being
replaced, does refer to restoration of
affected areas. The statutory
definition does, however, require the

. recondmomng of the area affected

by surface coal mmmg operatlons "
To “recondition” an area, according to
‘Webster's Third New International
Dxctlonary (1981), means “to restore"
the area “to a good condition”.

) (Emphasls adcfed) Because the terms

“reconditioning” and “restoration” are
'synonymous. the word ' restoratloh"
is not needed in the definition.

—KRC expressed its opinion that the
statutory definition of “surface coal
mining operaho‘ns 'is unclear with'
respect to the regulation of the aquatxc

_operations associatéd with coal -
‘dredging from rivers énd streams
However, this définition was, .

the Director {56 FR 4721, February 8,
1991).

-—KRC expressed concern regarding the

merging of the two Federal definitions
of “willfully’ and *willful violation”
into one definition in Kentucky's
program. KRC feels that this merger .
appears to unduly restrict the
instances in which civil penalty points
for a willful violation will be assessed.

Also, the KRC was concerned that the -

definition fails to include violations of
the Secretary’s regulations as
actionable. As pointed out by

. Kentucky in its Statement of

Consideration dated September 13,
1991, “[T}he definition encompasses
violations of SMCRA and thereby
encompasses violations of the federal
regulations, and encompasses all
enforcement orders and notices”. As
discussed in the Director's Findings
section of this notice at B.1.(a)(4), the
Director has considered these
concerns and determined that
Kentucky's proposed combined
definition will result in sanctions and
penalties no less stringent than those
regulting from the separate Federal
definitions.

—KRC expressed its opinion that the

definition of “valuable environmental
resources” being added at 405 KAR -
16:001 and 18:001 is less effectivein

) protectmg environmental resources’

than is the federal regulation. As ~
discussed in Finding B.1.(a)(9) herein,
the Director is deferring final action -

_"on the proposed definition of

*valuable environmental resources”
pending final action on Kentucky's
proposed changes to 405 KAR
chapters 16 and 18. Therefore, KRC
comments will be addressed at that
time.

—KRC stated its opinion that OSM must '

obtain clarification from Kentucky, by
way of legal opinion, that the

“proposed changes, in revising

Kentucky's regulations to conformto -
the drafting requirements of KRS

chapter 13A, do not curtail Kentucky's’

regulatory jurisdiction over surface
coal mining operations, and do not
diminish Kentucky's ability to
implement the approved program.
However, KRC has failed to cite any .
specific instances where Kentucky’'s
jurisdiction or ability to implement the
approved program have been
jeopardized. OSM has reviewed
Kentucky's submission in detail and
finds no basis for seeking further -

any already sought and obtained -

regarding specific deﬁmtlons e
405 KAR 7:030 o

KRC stated that 405 KAR. 7.030 sechon

- préviously reviewed and approved by - 3(2) fails to provide for publi¢ notice and

comment consistent with 30 CFR
702.11(d), and further, that a cross-
reference to 405 KAR 7:035 section 2(4)
should be provided. It is not necessary
for Kentucky to repeat in 405 KAR 7:030
section 3(2), the general requitements of
public notice and comments of 30 CFR
700.11(c} for incidental coal extraction
operations, when Kentucky has already
provnded for public notice and comment

‘that is substantively identical to 30 CFR
'702.11(d) at 405 KAR 7:035 section 2(4).

- In addition, Kentucky has made it clear -
in 405’ KAR 7:030 section 3 (1){(c) and (4),

through cross referencing, that
incidental coal extraction operations
must meet all the requirements of 405
KAR 7:035, which includes public
comment. Therefore, the Director has
determined that no-change to the
Kentucky regulations are required.

405 KAR 7:.035

KRC indicated that 405 KAR 7:035
section 5(1)(b), which refers to coal
produced from one or more seams, could
be misconstrued to suggest that each
seam could be considered separately in
computing tonnage. Kentucky
considered KRC's concerns and, in its
Statement of Consideration
(Administrative Record Number KY~
1107), Kentucky stated that “Section
5{1)(a) is clear that tonnages are

vcomputed based on coal extracted from

the ‘mjning area’. If a mining area has
more than one coal seam, then all the
tonnage from the different seams must
be treated as a single unit”. The Director

‘has determined that 405 KAR 7:035
* section 5(1)(b), as clarified by Kentucky
in its Statement of Consideration, is

substantively identical to 30 CFR ‘
702.14(a)(2) and, therefore, no changes -
will be required. '
Finally, the KRC expressed concern
that the language of 405 KAR 7:035
section 8{2) would create ambiguity

. where Kentucky used the phrase “does

meet the criteria for exemption”, as
opposed to the Federal rule at 30 CFR
702.17(1)) which states that the mining

- area in question “should continue to be

exempt”. In response to KRC's concerns,
Kentucky revised the language of the
rule in the January 22, 1992,

‘resubmissions to read “did meet and

will continue to meet the criteria for

‘exemption”. In a letter to OSM dated
" May 11, 1992, KRC expressed its - N
~... satisfaction with the revised language

clarification from Kentucky, other than Kentucky Coal Association Comments

By letter dated August 29, 1991 .

. (Admlmstratwe Record Number KY--. - ‘
-, 1084), to the Kentucky Department for '

Surface- Mining, the Kentucky Coal -

- Asgogiation (KCA) filed comments
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regarding the proposed program
amendments submitted by Kentucky on
june 28, 1991. The following discussion
regarding KCA's comments relates only
to those provisions of the June 28, 1991,
submission covered by this final rule.

KCA felt that all documents
incorporated by reference should be
listed in one central place, instead of
being scattered throughout Kentucky's
regulations. Kentucky's choice in placing
its incorporations by reference within
each particular section is reasonable.
This allows someone, when reading a
certain section, to know if that section
contains any documents that are
incorporated by reference.

KCA stated that the definition of
“growing season” should be
distinguished from the definition of
“seeding season”. However, no basis for
this position was given. Therefore,
absent a showing that there is a need for
distinguishing between the terms, no
action is required.

KCA stated that the cabinet should be
obligated to respond within five (5)
working days to the written notice of
intention to explore filed pursuant to 405
KAR 8:020 section 1{1). Kentucky's
regulation does not provide for any time
frame within which to respond to a '
written notice. This is consistent with
the Federal rule at 30 CFR 772.11.
Therefore, Kentucky's rule is no less
effective than the Federal rule. KCA also
pointed out that Federal regulations
require a written notice of intention to
explore when less than 250 tons of coal
is involved. However, Kentucky's
threshold of less than 25 tons is
consistent with OSM's earlier approval
of Kentucky legislation that changed the
tonnage limitation (56 FR 4721, February
6, 1991). Therefore, no change to
Kentucky’s rules are required. -

KCA requested that the operator be
afforded the flexibility, by regulation
and without being issued a violation, to
revise the exploration map and his plan,
which are required by 405 KAR 8:020 -
section 1(2)(c}. after site work has
begun. There is nothing in the Kentucky
program to preclude revisions, if
necessary. However, the Federal
regulations at 30 CFR 772.11(b)(3)
require such information at the time of
permitting. As stated earlier, 405 KAR
8:020 section 1(2)(c) is substantively
identical to 772.11(b)(3).

KCA requested revision to, and .
clarification-of, 405 KAR 20:010 sections
3(3){b} and-3(9), reélating 4o new roads * -
and removal of facilities and equipment.
in the exploration area, However, no
revisions to these rules have been

proposed by Kentucky. Therefore, they -

are not part of the amendment on which
comments have been requested.

Agency Comments

Pursuant to section 503(b) of SMCRA
and the implementing regulations of 30
CFR 732.17(h){11)(i), comments were
solicited from various government
agencies with an actual or potential
interest in the Kentucky program. The
Kentucky Heritage Council, the Soil .
Conservation Service, Tennessee Valley
Authority, Bureau of Land Management,
Mine Safety and Health Administration
and the U.S. Forest Service generally
considered the amendment to be
acceptable or submitted an
acknowledgement with no comment.

In a letter dated May 5, 1992
(Administrative Record Number KY-
1149), the U.S. Bureau of Mines (BOM)
raised a question regarding the :
definition of “coal exploration”. In
particular, BOM pointed out that the
phrase “or may cause any appreciable
effect upon the land, * * * appears to
leave open to speculation what -

“appreciable effect” may or may not
constitute. However, the'subject -
definition is not being revised by

Kentucky in the amendments subject to

this notice, and is a part of Kentucky's
approved program. Therefore, the
Director feels that no revisions are
necessary at this time.

_ V. Director’s Decision

Based on the above findings, the
Director is approving the program
amendment as submitted by Kentucky
on June 28, 1991, and as modified and
resubmitted on December 31, 1991,
January 22, 1992, and April 1, 1992, with
the exception of the issues discussed in -

" 'Finding B.4.a.(1) above. In addition, the

Director is deferring final action on the
definitions of the terms “person” and -
“valuable environmental resources”,
and on the deletion of the reference to
TRM #9, “Revegetation Standards for
Success”.in 405 KAR 7:015 section 2(2).

The Federal regulations at 30 CFR 917
codifying decisions concerning the
Kentucky program are being amended to
1mplement this decision. The Director is
approving these proposed rules with the
understanding that they be promulgated
in a form identical to that submitted to
OSM and reviewed by the public. Any
differences between these rules and the
State's final promulgated rules will be
processed as a separate amendment
subject to public review at a later date.
This final rule is being: made effectwe
immediately to expedite the State::
program amendment process and to >
encoumgethe Stateito:conform ite
program with the Feéderal standards
without delay. Consnstency of State and
Federal standards is reqmred by )
SMCRA. - -

Environmental Protection Agency { EPA)
Concurrence

Under 30 CFR 732.17(h){11)(ii), the .
Director is required to obtain the written
concurrence of the Administrator of the
Environmental Protection Agency (EPA)
with respect to any provisions of a State
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 ¢f seq.) or the Clean
Air Act (42 U.S.C. 7401 et. seq.). The
Director has determined that this
amendment contains no provisions in
these categories and that EPA’s
concurrence is not required.

. Effect of Director’s Decision

Section 503 of SMCRA provides that a
State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires.that any
alteration of an approved State program
be submitted to OSM for review as a

‘program amendment. Thus, any changes

to the State program are not enforceable
until approved by OSM. The Federal
regulations at 80 CFR 732.17(g} prohibit

-any unilateral changes to- approved

State programs. In his oversight of the
Kentacky program, the Director will .
recognize only the statutes, regulations
and other materials approved by him,
together with any consistent -
implementing policies, directives and
other materials, and will require the
enforcement by Kentucky of only such
provisions.

V1. Procedural Determinations
Executive Order No. 12291

On July 12,1984, the Office of
Management and Budget (OMB}) granted
OSM an exemption from sections 3, 4,7
and 8 of Executive Order 12291 for
actions related to approval or
conditional approval of State regulatory
programs, actions and program
amendments. Therefore, preparation of
a regulatory impact analysis is not
necessary and OMB regulatory review is
not required.

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778 and
has determined that, to the extent
allowed by law, this rule méets the -
applicable smhdgrdsof shbsectwns (a)
and (b) of that'section. However, these
standards ade not applicabléta the -
actual language of State regulatory’”
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
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OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255} and 30
CFR 730.11, 732.15 and 732.17{h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations and
whether the requirements of 30 CFR
parts 730, 731, and 732 have been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section 702(d})
of SMCRA [30 U.S.C. 1292{d}] provides
that agency decisions an proposed State
regulatory program provisions do not
constitute major Federal actions within
the meaning of section 102{2)(C) of the
National Environmental Policy Act, 42
U.S.C. 4332(2){C).

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under the Paperwork
Reduction Act, 44 U.S.C. 3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have a
significant ecanomic impact on a
substantial number of small entities
under the Regulatory Flexihility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
gignificant economic effect upen a
substantial number of small entities.
Hence, this rule will ensure that existing
requirements previously promulgated by
OSM will be implemented by the State.
In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulation.

List of Subjects in 3¢ CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: August 28, 1992.

Jeffrey D Jarvetit,
Acting Assistant Dlmcwr E‘astem Support
Center.

For the reasons set forth in the
preamble, title 30, chapter VI,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 917—KENTUCKY

1. The authority citation for part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. 30 CFR 917.15, is amended by
adding a new paragraph (I1) to read as
follows:

§917.15 Appraval of regulatory program
amendments.

(11} The following amendments
submitted to OSM on June 28, 1891, and
resubmitted on December 31, 1961,
January 22, 1992, and April 1, 1902, are

approved effective October 1, 1992 with |

the exceptions identified herein. In
addition, the proposed revision te 405
KAR 7:015 section 2 is being deferred.
The amendments consist of the
following madifications to the Kentueky
program:

Revisions of the following provisions
of the Kentucky Administrative
Regulations {KAR):

7:001 section?®
Definitions for 405 KAR chapter 7
(except that final action on the
definition of “person” is deferred}
7:015 section 4 (6} & (7)

Documents incorporated by reference;

Documents referred ta within these
regulations
7:021 section 1
Repeal of 205 KAR 7:020 (except for
the repeal of the regulatory
definition of “person’)
7:030 section 3 (1), (2}, (3} and (4}
Applicability; Exemptions
7:035 section1
Exemption for coal extraction
incidental to the extraction of other
minerals; Measurement and
reporting period
7:035 section2
Exemption for coal extraction
_incidental to the extraction of ather
minerals; Applicatior requirements
and procedures
7:035 section 3
Exemption for coal extraction
incidental to the extraction of ather
minerals; Contents of application
for exemption
7:035 section 4
Exemption for coal extraction
incidental to the extraction of other
minerals; Public availability of
information
7:035 section 5
Exemption for coal extraction’
incidental to the extraction of other
minerals; Reqmrements for
exemptian
7:035 section6 ) '
Exemption for coal extraction” " -
incidental to the extraction of other

minerals; Conditions of exemption
and right of inspection and entry
7:035 section?7

Exemption for coal extraction
incidental to the extraction of other
minerals; Stockpiling of mizerals

7:035 section 8

Exemption for coal extraction
incidental to the extraction of other
minerals; Revacation and
enforcement

7:035 section 9

Exemption for coal extraction
incidental to the extraction of other
minerals; Reporting requirements

8:001 section1

Definitions for 405 KAR chapter 8
(except that final action on the
definition of “person” is deferred}

8:020 section 1,1{1) & 1{2}c)

Coal exploratian; Exploration in an
area not designated unsuitable for
mining and removing twenty-five
tons or less of coal

8:020 section 2, 2{1), 2(2)g) & 4{c}(5)

Coal exploration. Exploration
remaving more than twenty-five
tons of coal and exploration i an
area designated unsuitable for
mining, regardless of tonnage

8:020 section4

Coal exploration; commercial use or

sale
10:001 section ¥

Definitions for 405 KAR chapter 10
(except that fimal action on the
definition of “person’* is deferred}

10:206 section 1
Kentucky bond pool; Deletion of
definitions
10:200 section 2
Kentucky bond pool; Forms
10:200 section 4(4]

Kentucky bond peol Application for

membership
10:200 section 5{3}

Kentucky bond pool; Review of

Application
10:200 section 6 {1} & (2}

Kentucky bond pool; Determination of

financial standing
10:200 section 7(1), (I](d) (t)e}, (1)} &
M6

Kentucky band pool; Bletermination of

reclamation compliance record
10:200 section 7{2), 7{2)(d}, 7(2)(e] &
7(2)i) ,

Kentucky bond paol; Determination of

reclamation comphance record
12:001 section 1

Definitions for 405 KAR chapter 12.
(except that final action o the
definition of “person” is deferred] .

"16:001 section 1

Definitions for 405 KAR chapter 16
fexcept that final action on the
definitions of “person™and -
*“valuable environmental resources”
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are deferred)
16:190 section 7(2)
Backfilling and grading; Deletion of
definitions .
16:210 section 1(1)
Postmining land use capability;
General
16:210 section 2
Postmining land use capability;
Premining and postmining land use
(except to the extent that section
2(1) fails to provide that lands not
previously mined were properly
managed)
16:210 section 3
Postmining land use capability;
Historic land use
16:210 section 4
Postmining land use capabmty.
Alternative postmining land use
16:001 section 1
Definitions for 405 KAR chapter 18
(except that final action on the
definitions of “person” and
“valuable environmental resources”
are deferred)
18:190 section 5(2)
Backfilling and grading; Deletion of
_ definitions
18:220 section 1(1)
Postmining land use capability;
General
18:220 section 2
Postmining land use capability;
Premining and postmining land use
(except to the extent that section
2(1) fails to provide that lands not
previously mined were properly
managed)
18:220 section 3
Postmining land use capability;
Historic land use
18:220 section 4
Postmining land use capability;
Alternative postmining land use
20:001 section 1
Definitions for 405 KAR chapter 20
{except that final action on the
definition of *'person” is deferred)
20:010 section 2
Coal exploration; Required documents
20:010 section 3
Coal exploration; Performance
standards for coal exploration
20:010 section 4
Coal exploration; Requirements for a
permit
24:001 section1
Definitions for 405 KAR chapter 24
{except that final action on the
definition of “person"” is deferred)
2.In § 917.18, paragraph (g] is added -
to read as follows:

§917.16 Required program amendments.
* * L * * -
(8) By April 1, 1893, Kentucky shall
-submit proposed revisions toits . - .-
_regulations at 405 KAR 16:210/18:220

Section 2(1) to provide that in
determining premining uses of land not
previously mined, the land must have
been properly managed.

[FR Doc. 92-23844 Filed 9-30-92; 8:45 am)
BILLING CODE 4310-05-M

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 202
[Docket No. RM 91-5A)

Registration of Claims to Copyright;
Architectural Works

AGENCY: Copyright Office, Library of _
Congress.

ACTION: Final regulation.

SUMMARY: The Copyright Office of the
Library of Congress is issuing final
regulations governing the registration
and deposit of architectural works. The
Judicial Improvements Act of 1990

" amended the Copyright Act of 1976 and

established “architectural works” as a
new category of copyrightable subject
matter. These new regulations establish
the registration procedures for this new
category of authorship, and determine
the nature of the required deposit for
registration and mandatory deposit.
EFFECTIVE DATE: October 1, 1992

FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader, (202) 707-8380.

SUPPLEMENTARY INFORMATION: On
December 1, 1990, the President signed
into law the Judicial Improvements Act

-of 1990, Public Law 101-650, which

contained provisions modifying portions
of the federal copyright law, the
Copyright Act of 1976. One of the most
slgmﬁcant amendments established
“architectural works" as copyrightable
sub;ect matter. The amendment defined
“architectural work™ as “the design of a
building as embodied in any tangible
medium of expression, including a
building, architectural plans, or
drawings. The work includes the overall
form as well as the arrangement and
composition of spaces and elements in
the design, but does not include
individual standard features.”

The issue of protecting architectural
works became a prominent copyright
concern as a result of United States
adherence to the Berne Convention,
which was effective on March 1, 1989.
Article 2(1) of the Berne Convention
requires member countries to provide
copynght for “works of architecture,”

.. that s, for the original design of :
. buildings. The us. copyright law before

December 1990 provided protection for
“diagrams, models, and technical
drawings, including architectural plans”
as a species of protected “pictorial,
graphic; and sculptural work.” However,
no federal copyright protection was
provided fer original designs of
buildings. In 1989, the Copyright Office
conducted a study of issues relating to
works of architecture and concluded
that the U.S. law was deficient in its
protection of architectural works. The
amendment passed in December of 1990
cures that deficiency.

The Copyright Office published
instructions regarding registration
procedures in Circular 41. On September
24, 1991, the Copyright Office published
proposed regulations embodying the
written registration practices which
were in place and proposing some
unique deposit provisions. (56 FR 48137).

1. Proposed Regulation

The proposed regulation on
architectural works covered issues
unique to this new category of
authorship. Issues addressed in the
proposed regulation included subject
matter of protection and exclusions
thereto; the application form; the
concept of publication; the relationship
with technical drawings; and deposit
procedures.

In defining subject matter of
protection, the proposed regulations
drew upon the statute and legislative
history. The term “building” was
defined as habitable structures, and
structures used by human beings.
Stipulated as exclusions from protection
were structures other than buildings;
individual standard features of
buildings; and building designs
published or constructed before
December 1, 1990.

The Office's proposed regulation
designated Form VA as the appropriate
form for registering buxldmg designs,
and information concerning construction
of the building, if any, was required to
be disclosed at the title line of the

-application. Where dual copyright
‘claims existed in the technical drawmgs
and the architectural work depicted in
the drawings, the claims were required
to be registered separately.

On the issue of publication, the
proposed regulation took the position
that publication of the architectural
plans also published the architectural

. work embodied in the plans. The

definition provided in the proposed
regulation was based on the definition
of publication in the statute, and further
provided that construction was not
publication. ' )
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According to the propesed regulation,
deposit for copyright registration would
cousist of drawings ar plans, and, if the
building has been constructed,
photographs. The proposed regulation
also specified certain preferences
regarding the archival quality of the
deposit. This archival preference also
applied to published architectural works
subject to mandatery deposit for the
benefit of the Library of Congress under
section 407 of the Copyright Act.

2. Comment Letters

Only three persons or entities
submitted comment letters on the
proposed regulation. They were
Professor William Fryer of the
University of Baltimore School of Law;
the American Institute of Architects;
and Committee 304 (Pictorial, Graphic,
Sculptural and Choreographic Works) of
the Patent, Trademark, and Copyright
Section of the American Bar -
Assaciation. This latter Comment
apparently presents the views in
summary form of 12 of the 36 members
of the Committee. These comments are
summarized as follows:

Comment Number 1: Professor Fryer
asserts that the proposed regulation
does not fully implement the Berne
Convention due to its limitation to
habitable structures and structures used
by human beings. Professor Fryer notes:
“There is no generally accepted Berne
practice that removes ‘inhabitable
structures' from protection or requires
that a structure be ‘used by human
beings’ to be protected. These
limitations remove from protection a
wide range of structures that are
architectural works."”

Comment Number 2: The American
Institute of Architects (AIA) requested
two modifications in the proposed
regulation. First, it argued for adoption
of a new form specifically tailored to
registering architectural works. Second,
it asserted that the definition of
publication was confusing, and asked
that it be made clear that the filing of
plans with public agencies did not
constitute publication.

Comment Number 3: Twelve members
of ABA Committee 304 expressed views
on a wide range of issues. Some
suggestions were made by one person.
Divided epinions were expressed en
some points. Some members criticized
the preposed definition of a building on
the following grounds:

(a) It was unclear whether the phrase
“that are used by human beings"”
modified the term “habitable
structures.”

(b) The definition might wrongfully
include tents and mobile homes.

(c) The list of examples should include
museums.

(d} The definition should be expanded
to cover creative designs, such as bird
houses, deg houses, and zoo enclosures.

The exclusion for “certain functional
structures” was criticized as indefinite
and ambiguous. The Committee asserted
“bridges” should net be excluded.
Furthermore, the regulation should make
clear that the exclusion for unregistrable
matter does not affect the separate
pictorial, graphic, or sculptural work
that might be attached to the bailding.

The Committee asked why publication
of the blueprints also published the
architectural work, but publication ef
the architectural work would not
necessarily publish the blueprints. They
urged that the definition be modified to
make it clear that distribution of plana
to the limited number of people who are
necessarily involved in the construction
projﬁct did nat publish the architectural
work.

3. Final Regulations
a. Subject Matter of Protection

The primary criticism of the proposed
regulation was that it took an overly
restrictive view of the subject matter of
protection. The standards proposed by
the Copyright Office were largely baged
on the legislative histery, which
excludes structures ather than buildings.

Protection for architectural works was
originally proposed te cover “a building
or other three-dimensional structure * *
*". The hearings on the legislative
proposal to recognize copyright in
architectural works debated this
broader proposal. Commentators are
clearly correct in their assertions that
proponents of protection in the
legislative hearings offered broad
visions of what should be protected.

On the other hand, state highway
commissions objected that overbroad
protection could result in higher
construction costs in the nation’s
highway system. The House
Subcommittee responded to these
objections by deleting the reference to
“three-dimensional structure” from the
legislation. The House Subcommittee
explained its action in the following
words:

The Subcommittee made a second
amendment in the definition of architectural
work: the deletion of the phrase “or three-
dimensional structure.” This phrase was
included in H.R. 3990 to cover cases where
architectural works (sic: are} embodied in
innovative structures that defy easy
classification. Unfartunately, the phrase also
could be interpreted as covering interstate
highway bridges, cloverleafs, canals, dams,
and pedestrian walkways. The Subcommittee

examined protection for these works, some of
which form important elements of this
nation’s transpertation system, and
determined that copyright protection is not
necessary to stimulate creativity or prohibit
unauthorized reprodunction.

The sole purpose of legislating at this time
is to place the United States unequivacally in
compliance with its Berne Convention
obligations. Protection for bridges and related
nonhabitable three-dimensional structures is
not requivred by the Berne Convention.
Accoedingly, the question of copyright
protection for these works can be deferred to
another day. As a consequence, the phrase
“or other three-dimensional strecturea” was
deleted fram the definition of architectural
work and from all other places in the bill.

This deletion, though, raises mare sharply
the question of what is meant by the term
“building.” Obviously, the term encompassed
habitable structures such as houses and
office buildings. It also covers structures that
are used, but not inhabited, by human beings,
such as churches, pergolas, gazebos, and
garden paviliona.

(H.R. Rep. Ne. 735, 1013t Cong. 2d Sess. 19-20
(1990)).

The Copyright Office agrees with the
conclusions of the House Subcommittee
that protection limited to buildings
satisfies our Berne Convention
obligations. In the legislative
deliberations concerning whether to join
the Berne Convention, international
experts took the position that the
sufficiency of U.S. law in respect to all
Berne obligations waa a matter for the
United States to determine. (See
discussion of W.LP.O. Roundtable in
Geneva, in H.R. Rep. No. 809, 100th
Cong. 2d Sess. 36 (1988)). The study on
architectural works conducted by the
Copyright Office, moreover, confirms the
many differences in approach among
Berne member states in addressing
protection of architectural works. OQur
study confirms an absence of uniform
standards of protection for architectural
works under the Berne Convention.

After careful reconsideration the
Copyright Office finds the proposed
regulaticn accurately impleménted the
policies expressed by legislative history
However, in order to provide further
clarification on the important matter of
subject matter of protection, the
Copyright Office has adopted a number
of changes. With respect to the
definition of “building,” four changes dare
made in the final regulations. First, a
provision is added that the term
“building” applies to structures “that are
intended to be both permanent and
stationary.” Second, a clarification is
provided that the listing of examples in
£202.11{b}(2) is not all inclusive. Third,
the suggestion of the ABA Committee
304 that "“museums” be added is
adopted. Fourth, we have clarified that
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the term "humaniy” qualifies the phrase
*habitable structures.”

Three modifications have been made
to works excluded in §202.11(d). First,
reference to “certain functional
structures™ in §202.11{d}{1) is deleted
and in its place is substituted
“structures other then buildings.”
Second, the list of examples of
structures other than buildings is
expanded to specify the exclusion of
“tents, recreatioral vehicles, mobile
homes, and boats.” Third, in the
exclusion for standard features, the
Copyright Office has added: “standard
configuration of spaces.”

The Copyright Office believes .
Congress intended to limit protection of
architectural works to hamanly
habitable structares or other similar
structures used by luman beings. The
Office has no doubi that this subject
matter qualification is consistent with
the Berne Convention obligations, based
upon its June 1969 Report “Copyright in
Works of Architecture.”

b. Registration Limited to Single Werk

The proposed regulation made no
proposal regarding the one registration
per work rule. The Copyright Office
intended to apply the established
principle found in 37 CFR 202.3 (b}{7).
Since the proposed regulation has been
pending, however, a mumber of
applicants have attempted to register
groups of architectural werks on a single
application form. The Copyright Office
finds that accepting such group
registrations would lead to confusion
over the nature of copyrightable -
authorship that is being registered. For
this reason, the Copyright Office limits
registration to a simgle work. To avoid
any encertaisty, the Office adds a
specific provision contirming that a
singhe application may cover only a
single architectural work. Additionally,
the Copyright Office also clarifies the
concept of a single work in the case of
tract housing at 37 CFR 202.11 {c){2).
¢. Publication

The proposed regulation based its
definition of publication on the
Copyright Act. The definition drew upon
two statutory provisions: the definition
of “pubtication” m section 101 of the
Copyright Act, and the definition of
“architectural work” which provides
that the building design may be
embodied in architectural plans er
drawings.

The American Instikste of Architects
(“AIA"} criticized the proposed
definition en the greands thet it implied
that limited digtribution of plans to
public agencies and subcontractors for
purpose of construction constituted

publicatien. The AIA believed this
impression was created by the second:
sentence of the definition (*(t}he offering
to distribute copies to a group of persons
for purposes of further distribuation or
public display also constitutes
publicatien’), which is taken nearly
verbatim from the Copyright Acf's
definition of “publication.” AIA
contended that the majority of cases
hold that filing plans with pubkic
agencies and limmited distribution to
subcontractors does not constitute
publication.

The AIA position appears consistent
with the majority line of the cases on
this issue. The Copyright Office had and
has no intention of mandating that filing
plans with public agencies generafly
constitutes publication.

The Copyright Office is hesitant,
however, to establish a judgmentat
policy on the extent of distribution
necessary to constitete pubkcation. For
years, applicants registered
architectural plews with the Copyright
Office. Many of these applicants have
chosen to designate their plans as
published on the basis of public filing
dates, and/or distribution to
subcontractors. The Copyright Office
has a natural reluctance %o establish a
policy that inflexibly mandates a public
filing can never be considered a
publication of the work.

As an alternative, the Copyright
Office has chosen to delete the second
sentence of the proposed definition of
publication, even though the language is
taken mearly verbatim from 17 U.S.C.
101. The purpose of the definition of
publication in the regulations of the
Copyright Office is to clerify matters
that are capable of definitive policies.
The applicant has special knowledge
about the extent to which a set of plans
has been distributed. The Copyright
Office prefers a flexible policy, which
allows the claimant to consider his or
her work has been published on the
basis of public filings. The Office does
not, of course, take the position that a
public filing always or generally
constitutes publication of the work.

d. Application Forms

The American Institute of Architects
endorsed the establishment of a
separate registration form dedicated
exclusively to registering architectural
works.

The Copyright Office gave careful
consideration to the proposal for a
unique form. While the Cop: t Office
does not foreclose the pessibility of
creating such a form in the future,
currently annual registrations of
architectural works rum to about 2000,
Moreover, the Examining Division has
not experienced any undue difficulty in

dealing with registration on Form VA.
Due to the relatively low number of
registrations and the lack of recerring
probiems, the Copyright Office has _
decided not to adopt & new form et this
time. The Office wall continroe %o mowiter
its experience with the use of Form VA
to register architectural works.

4. Regulatory Flexibility Act

With respect to the Regniatory
Flexibility Act, the Copyright Office
takes the position that thie Act dees net
apply to Copyright Office ndemaking.
The Cepyright Office is a department of
the Library of Congress, which is part of
the legislative branch. Neither the
Library of Congress nor the Copyright
Office is an “agency” within the
meaning of the Administrative
Procedure Act of June 11, 1948, as
amended (5 U.S.C. 55 et seq and 5 U.S.C.
701 et seq). Thre Reguletory Flexibility
Act consequently dees not apply to the
Copyright Office since that Act affects
only those entities of the Federal
Government that are agencies as
defined in the Administrative Procedure
Act.!

Alternatively, il it is later determined
by a court of counpetent jurisdiction that
the Copyright Office is an “agescy”
subject to the Regulatory Flexibility Act,
the Register of Copyrights has
determined and hereby certifies that this
regmlatior will have no significant
impact on small business.

List of Subjects in 37 CFR Part 202

Copyright, Copyright registration,
Architectural werks.

Final Rules

In consideration of the foregoing, 37
CFR part 202 is amended in the manner
set forth below.

PART 202—-{AMENDED]

1. The authority citation for part 202
continues to read as foltows:

Authority: 17 U.S.C 702; §§202.19, 202.20
and 202.21 are alwo tssued under 17 U.S.C. 207
and 408.

2. New § 202.11 is added to read as
follows:

1The Copyright Office was not subject to the
Administrative Procedure Act before 1978, and it is
now subject to it ondy in areas specified by section
701(d) of thke Copyrighit Act of 1978 8.¢. “all actiuons
taken by tie-Regieter-of Copycights vavder this title
(17). except with respect W the making of copies:of
copyright deposits) @7 U.5.C. 706(b)). The Copyright
Act does not meke the Office ar “sgency” as
defined In e Adviniswartive Trosoduse Act. For -
example, personnel actions taken by the Office are
not subject to APA-FOIA requirements.
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§ 202.11 Architectural works.

(a) General. This section prescribes
rules pertaining to the registration of
architectural works, as provided for in
the amendment of title 17 of the United
States Code by the Judicial
Improvements Act of 1990, Public Law
101-650.

(b) Definitions. (1) For the purposes of
this section, the term architectural work
has the same meaning as set forth in
section 101 of title 17, as amended.

{2) The term building means humanly
habitable structures that are intended to
be both permanent and stationary, such
as houses and office buildings, and other
permanent and stationary structures
designed for human occupancy,
including but not limited to churches,
museums, gazebos, and garden
pavilions.

(c) Registration--(1) Original design.
In general, an original design of a
building embodied in any tangible
medium of expression, including a
building, architectural plans, or
drawings, may be registered as an
architectural work.

(2) Registration limited to single
architectural work. For published and
unpublished architectural works, a
single application may cover only a
single architectural work. A group of
architectural works may not be
registered on a single application form.

For works such as tract housing, a single-

work is one house model, with all
accompanying floor plan options,
elevations, and styles that are
applicable to that particular model.

(3) Application form. Registration
should be sought on Form VA. Line one
of the form should give the title of the
building. The date of construction of the
building, if any, should also be
designated. If the building has not yet
been constructed, the notation "not yet
constructed” should be given following
the title.

(4) Separate registration for plans.
Where dual copyright claims exist in
technical drawings and the architectural
work depicted in the drawings, any
claims with respect to the technical
drawings and architectural work must
be registered separately.

(5) Publication. Publication of an
architectural work occurs when
underlying plans or drawings of the
building or other copies of the building
design are distributed or made available
to the general public by sale or other
transfer of ownership, or by rental,
lease, or lending. Construction of a
building does not itself constitute
publication for purposes of registration,
unless multiple copies are constructed.

{(d) Works excluded. The following
structures, features, or works cannot be
registered:

(1) Structures other than buildings.
Structures other than buildings, such as
bridges, cloverleafs, dams, walkways,
tents, recreational vehicles, mobile
homes, and boats.

(2) Standard features. Standard
configurations of spaces, and individual
standard features, such as windows,
doors, and other staple building
components.

(3) Pre-December 1, 1990 building
designs. The designs of buildings where
the plans or drawings of the building
were published before December 1, 1990,
or the buildings were constructed or
otherwise published before December 1,
1990.

3. Section 202.19 is amended by
revising paragraph (b)(3), by removing
paragraph (b)(4), and by adding new
paragraph (d)(2)(viii) as follows:

§ 202.19 Deposit of published copies or
phonorecords for the Library of Congress.

» * ] * *

(b) Definitions. (3} The terms
architectural works, copies, collective
work, device, fixed, literary work,
machine, motion picture, phono- record,
publication, sound recording useful
article, and their variant forms, have the
meanings given to them in 17 U.S.C. 101.

L] * » w* »

(d) Nature of required deposit. * * *

(2) * k&

(viii} In the case of published
architectural works, the deposit shall
consist of the most finished form of
presentation drawings in the following
descending order of preference:

(A) Original format, or best quality
form of reproduction, including offset or
silk screen printing;

(B} Xerographic or photographic
copies on good quality paper;

(C) Positive photostat or photodirect
positive; )

(D) Blue line copies (diazo or ozalid
process). If photographs are submitted,
they should be 8 x 10 inches and should
clearly show several exterior and
interior views. The deposit should
disclose the name(s) of the architect(s)
and draftsperson(s) and the building
site.

» * * » L

4. Section 202.20 is amended by
revising paragraph (b)(3) and by adding
new paragraph (c)(2)(xviii) as follows:
§ 202.20 Deposit of copies and phonorecords
for copyright registration.

* » * * *

(b} Definitions. * * *

{3) The terms architectural works,
copy, collective work, device, fixed,
literary work, machine, motion picture,
phonorecord, publication, sound
recording, transmission program, and
useful article, and their variant forms,
have the meanings given to them in 17
U.S.C. 101.

L * * * L

(c) Nature of required deposit. * * *

(zl LY

(xviii) Architectural works. {A} For
designs of unconstructed buildings, the
deposit must consist of one complete
copy of an architectural drawing or
blueprint in visually perceptible form
showing the overall form of the building
and any interior arrangements of spaces
and/or design elements in which
copyright is claimed. For archival
purposes, the Copyright Office prefers
that the drawing submissions consist of
the following in descending order of
preference:

(1) Original format, or best quality
form of reproduction, including offset or
silk screen printing;

(2) Xerographic or photographic
copies on good quality paper;

(3) Positive photostat or photodirect
positive;

(4) Blue line copies (diazo or ozalid
process).

The Copyright Office prefers that the
deposit disclose the name(s) of the
architect(s) and draftsperson(s) and the
building site, if known.

{B) For designs of constructed
buildings, the deposit must consist of
one complete copy of an architectural
drawing or blueprint in visually
perceptible form showing the overall
form of the building and any interior
arrangement of spaces and/or design
elements in which copyright is claimed.

_ In addition, the deposit must also

include identifying material in the form
of photographs complying with §202.21
of these regulations, which clearly
discloses the architectural works being
registered. For archival purposes, the
Copyright Office prefers that the
drawing submissions constitute the most
finished form of presentation drawings
and consist of the following in
descending order of preference:

(7) Original format, or best quality
form of reproduction, including offset or
silk screen printing;

{2) Xerographic or photographic
copies on.good quality paper;

(3) Positive photostat or photodirect
positive;

{4) Blue line copies (diazo or ozalid
process).

With respect to the accompanying
photographs, the Copyright Office



Federal Register / Vol 57, ‘No. 191 / Thursday, October 1, ‘1992 / Rules and Regulatxons .

45311

prefers 8x10 tnches, good quahty o
photographs, which clearly show
several exterior and interior views. The
Copyright Office prefers that the deposlt
disclose the name(s) of the architect(s) -
~and draftsperson{s} and the building
site.
o * L * T

Dated August 31, 1992
Ralph Oman,
- Register of Copyrights.
"+ Approved by:
" James H. Billington
" The Librarian of Congress.
. [FR Doc 92-23793 Filed 9-30-92; 8:45 am]
Biting Code 1410-07-F

.. copying services,

e

ENVIRONMENTAL PHOTECT!ON
AGENCY -

“40 CFR Part‘lss o
[FRL-4010-8]
RIN 2050-Aczs
Technical Assistance Grant Program

- AGENCY: Envu'onmental Protectlon
‘Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to section 117[2) of
the Comprehensive Environmental
Response, Compensation, and anbllxty
- Act of 1980 (CERCLA), the
. Environmental Protection Agency (EPA
. or the Agency) is publishing the final -

rule for'the Technical Assistance Grant - -

(TAG) Program in the Federal Register.
- After extensive review and
incorporation of public comments, the
. Agency hag developed a final rule
designed ta streamline the TAG program
. by simplifying application and
. ‘management procedures, The principle
- changes are: Procurement procedures
have been simplified; application
* process has been simplified; allowable
activities have been expanded; the
administrative cap has been reinstated -
- at 20%; and language concerning the
_ineligible applicants has been clarified.
‘The intent of this final rule is to make
grants for technical assistance available’
to local community groups and promote
effective public participation in the -
Superfend cleanup process,
EFFECTIVE DATE: This final rule as
effective October 1, 1692;
ADDRESSES: Thie official’ record for thxs
rulemaking is ' maintained in the'
Superfund Docket, located in room 2427
“at the U.S. Environmental Protection -
" Agency, 401 M Street, SW., Washingtor,
DC, 20460, telephone number 1-202-260-
3046, The record is avallable for

L Existing Grants
" IV. Regulatory Analysis

. mspectmn, by appomtment only,

between the hours of 9 a.m, and 4 p.m.,

"Monday through Fnday. excluding legal.
“holidays. As provided in 40°'CFR part 2,

"areasonable fee may. be charged for

FOR FURTHER INFORMATION CONTACT:
Diana Hammer, Office of Emergency
and Remedjal Response, 5203G, U.S.

" Environmental Protection Agency, 401 M-
" Street, SW., Washington, DC, 20460 at -

1-703-603-8840 or the RCRA/Superfund.
Hotline from 8:30 a.m, to 7:30 p.m., ~
Monday through Friday, toll free at 1-

- 800-424-93486 (TDD-1-800-553-7672) or

in the Washington area, 703—-92041810 '

(TDD-703-486-3323),
'SUPPLEMENTARY mroawmon. CERCLA'

section 305 provides for a legislative

© veto of regulations promulgated under
‘CERCLA. Although INS v. Chadha, 462

U.8. 919,103 S. Ct, 2764 (1983), cast the
 validity of the legislative veta into-

: ,E t
question, EPA has transmitted a copy of. - “comments for consideration in the

this regulation to the Secretary of the>. .
Senate and the Clerk of the House of.

‘Representatives. If any action by -

Congresa calls the effective date of this
regulation into question, EPA will -
publish notice of clamﬂcatlon in the

" Federal Register.

The contents of today 8 preamble are

listed in the followmg outlme

L Introduction
A. Authority .
B. Background of the Ru’emakmg

~IL Explanation of Changes to the Amendecl

Interim Final Rule .
A. Sole Applicant (§ 35.4035 {b) and (c))
“B. Procurement (§ 35.4068)
C. Administrative Cap (§ 35. 4085)
D. Waivers to the $50.000 Grant. ant
{§ 35.4000(a})) .
E. Waivers to the 20 percent Match
(§ 35.4090 (b). through (d})
" F. Other Issues ©= -

A. Regulatory Impact Analysis =
" B. Regulatory Flexibility Analysis
C. Paperwork Reduction Act’

‘ L Introduct:on '
- A Authanty

This final rule i is issued under the
authority of section 117(e) of the
Comprehensive Environmental

. Response, Compensation, and Liability -
- Act of 1880 (CERCLA), as amended, .
.. bereinafter cited as CERCLA, 42 U.S.C.
9617(e), Section 117(e) authorizes the

President to make available Techmcal

. Assistance Grants of up' to $50,000 to
* groups of individuals affected by -

National Priorities List {NPL)} sites

- where action has begun, toobtain . -

assistance in interprefing and - 2
dlssemmatmg information. related to site .
activities. Section 117(¢) requires the -

“ accordingly. EPA ‘dricourages .
- evaluation and, if merited and funds are
“gvailable," ‘may award a TAG. As p

- Premdent to promulgate rules for i 1ssumg -

these grants before processing any grant
applications. Executive Order No, 12580 .

- subsequently delegated to EPA the’
- .. authority to’ 1mplement sectmn 117(e]

B. Background of the Ru]emakmg
'EPA published in the June 10, 1987

" Federal Register (52 FR 22244) an

Advance Notice of Proposed . .

Rulemaking (ANPRM), which dlscussed :
and solicited comments on several
issues and various approaches that EPA

". was considering for accepting and
-evaluating apphcatlons, ‘and for

awarding and managing TAGs. After

- careful consideration of the public
comments on the ANPRM, EPA

published the interim final rule in the
March 24, 1988 Federal Register (53 FR -

i 9736). The interim final rule detailed the

specific requirements for obtmmng '

- TAGs and enabled EPA to-isse- grante

immediately while: contmung to receive:

development of the final rule.”
Based upon its early- experience with

.. the Technical Assistance Grant (TAG) -

Program, the Agency determined that-
certain changes were necessary while
the final rule was being developed. The
Agency published amendments tothe .
interim final rule on December 1, 1989 to -
encourage and facilitate more

. -participation in the TAG Program, and ‘
~to elicit fusther input by the public

regarding the development of the final‘

.rule. The principal purpose of the -

amendments was to reduce barriers to
TAG participation; particularly those

. created by the matching funds -

requirement in the interimfinal rule. -
Public comments received regarding the

©+ amendments to the interim final rule
- have been cdrefully reviewed and taken - -
" into consideration in the development of -
. the TAG final rule’ pubhshed here today.

“ IL. Explanation of Changes to the
- Amended Interim Final Rule - . -

The issues under consideration in
today’s rulemaking that were addressed «
by commentors and EPA’s responses to - -

“ them are described below.
"A. Scle Applicant (§ 35.4035 (b} and (c]j

When there iz a sole applicant for a
TAG at a particular Superfund site, the
formal evaluation criteria are less’
critical, and§ 35. 4035 hias beén

mpt

the evaluation process, the apphcant ‘
group must meet the managenient

. requirements and demonstrate that it

will use grant funds effectively and also

" that it ls representative of the
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community affected by a release or
threatened release at a facility listed on
the NPL or proposed for listing under the
National Contingency Plan (NCP) and
where a response action has begun.
Where there are competing
applicants, the Agency will continue to
evaluate them as provided under
§ 35.4035.

B. Procurement (§ 35.4066)

In response to ¢oncerns over potential
Contflict of Interest (COI), EPA believes
that any person involved in writing up
the specifications should be considered
ineligible to compete for either the
Technical Advisor or the Grant
Administrator position: This action is
consistent with OMB Circular A-110,
However, the ineligibility does not apply
to a person(s) involved in preparation of
the TAG application. ’

In response to contmued public
comments and-as recommended by the
Administrator's Superfund Management
Review (SMR], the procurement -
procedures contained in the TAG
Program have been streamlined. One of
the most often cited criticisms of the
procurement process was that grant
recipients were required.to follow
standard Federal procurement

_procedures rather than TAG-specific

‘not certx

requirements more appropriate for the
TAG Program’s unique circumstances. In
direct response: to these comments, EPA
developed streamlined procedures to
encourage public parncxpahon in the -
TAG Program.

The new procurement procedures
gontamed in today's regulation are
simplified, while continuing to allow for
adequate control over procurements
under the grant, These procedures have
been divided by dollar value: $1,000 or
less, over$1,000 and less than $25,000
$25,000 to $50,000, and over $50,000. For
procurements fallmg into the category of
over $50,000, the grantee. must follow the
procurement rules in 40 CFR part 33.

In response to comments concerning

_ the complexity of the TAG procurement

process and to simplify procurement ‘
reqmraments. recipients will not have to
go through the process of cemfymg or
g their procurement .
systems. Instead, we are providing the
rules with whichi all reciplents myst
comply. .

C. Admzmsfrdhve Cap (§ 35.4085)

After several years of expenence and

careful review and consideration of
public comrients, thé Agency haq

concluded that establishing a cap on,

- administrative services costs at 20

© percent, which is equivalent to the 20
* percent matchin g furids réquirément,
‘allows local groups applying for TAGs -

to fulfill the 20 percent matching funds
requirement with an “in-kind”
administrative services match or with
cash matching funds, and at the same
time ensures that grant funds will be
used primarily to obtain technical
assistance and disseminate information.
A recurrent comment has been that
recipient groups find the administration
of the TAG difficult. This was also one
of the major perceptions of the TAG
Program to come out of the Superfund
Management Review report. Reinstating
the administrative services cap, raising
it to 20 percent, and allowing the grant
recipients to hire an individual(s)
specifically for the purpose of
atdministering the grant will alleviate the
administrative difficulty for most

groups. § 35.4085(d) has been revised to -

contain language on the administrative
cap. It has been the Agency's stated
policy that an acceptable range for
administrative costs is between 10-20%
of the totsl project costs. This change
codifies that policy. :

EPA will continue to encourage the o

use of volunteer services to manage | the
grant, but in cases where this isnot

feasible, grantees now have the option *
of hiring a grant administrator.

The Agency believes thét the
language formerly contained in
§ 35.4085(d) of the amended Interim -
Final Rule is covered adequately in = -
§ 35.4085(b), and the regulation has beén’
revised accordingly: Section 35.4085(b)
also contains language formerly fOund in
§ 35.4000(a).

D. Waivers to the $50, 000 Grant I.szt
(§ 35.4090(a))

Commentors stated that Superfund
sites are often complex and generate
large quantities of technical information.
At sites such as these, the $50,000 grant :
was often madequate and commentors
believe waivers to the $50,000 limit
should be allowed in circumstances .
other than just in the case of
application(s) for multiple sites. :

EPA agrees. Due to unusually complex
circumstances, large volumes of .
technical information are generated at
some Superfund sites, TAG recipients
may request.that all or part of this ..

* information be interpreted for. the .

affected community. by the Technical ‘-

" Advisor. Therefore, it is reasonable to

expect that more time will be reqmred
by the Technical Advisor to review. .
documents associated witha . .
complicated site than for'an"’ average

" Superfund site and. that addxtioml funds
. may be necessa

~ The rule ther ?:)re provides for < _
waivers at sites- that are unugually =~ ‘-
complex. EPA has develo!:ed criteria by

which to identify sites where addmomf{

funding may be required. The Agency

- 'has based these criteria on Program
- experience and believes they provide a -

reasonable basis for making a decision.

“These criteria also will be applicable
at mega-sites, which are, by definition,
extraordinarily large and complex. To
date, there has been very little in the
way of actual TAG experience at mega-
sites.

In ‘determining whether a site is

" sufficiently complex to warrant

additional funding, the Agency will
corisider whether three or more of the

. following &re present:

1. An RI/FS costing in excess of $2
mllllon.

2, Treatability studies or evaluation of
pew ahd innovative technologles are
required at a site, as specified in the
Record of Decision;

3. Reopening of the Record of
Decision;

4, The site health assessment resulls

. in'an epidemiological study; -

. 5. Designation of one or more

: addmonal operable units after award of

the TAG;-
6 A post-——TAG award:legislative or

. regulatery change results in the
-generation of new site documemation or
-information;

7. A cleanup extending beyond eight
years from initiation of the RI/FS '
through completion of construction;

8. Significant public concern, where
large groups of people at a site require .

-many meetings, copies, etc.;

9, Any other factor that, in the

L judgment of Reglonal officials, indicates

that the site is unusually complex.

- FPA also will consider the recipient’s

past performance, including determining
whether administrative requirements .
. have been met satisfactorily and that
costs incurred under the previous award
are allowable and reasonable. . .

The regulation published today has

- been changed accordingly and § 35.4090
-has been revised to include in paragraph

(a) language formerly contained.in S
§ 35.4085(b). A new paragraph has been
added (§ 35.4090{a)(2)) to addness

- unusually complex sites.

_E Walvefs to the 20 percent Match
: (§ 35. 4090 ) tlu'ough @)

+ A commentor believes that waNers
should be‘available to local groups

, through the entire Superfund. cleanup
. process. . :

The Ageney continues.to behe\na that
the purpese of these grant funds‘is o

- provide technical assistance that will
Craid community involvement in the study
“and decigion-making processes leadmg

to selegtion of site cleen:th;zinethpdx o
- Although citizen ihvolverhent can and-
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should continue during design and
remedial action, once the Record of
Decision has been signed, the decision
has been made on how the cleanup for .
that operable unit will occur. The
statute, CERCLA section 117(e}),
prohibits EPA from granting waivers to
the required 20 percent match once the
Record of Decision has been issued.

F. Other Issues
Definitions (§ 35.4010)

EPA is broadening the definition of
the term “affected” individuals to
include the phrase “whose health is or
may be endangered by release of
hazardous substances at the facility, or
whose economic interests are directly
threatened or harmed.” The addition of
new language incorporates the
possibility that health effects of
hazardous substances may arise from
different sources, including, but not
limited to contaminated air, soil and
water sources. .

A definition of waiver has been added
to clarify these requirements. Deviations
and waivers are distinct processes and .
should not be construed to refer to the
same thing. EPA can grant waivers or

excuse recipients from following certain .

anticipated regulatory or administrative
requirements if;

1. The authority to issue a waiver is
provided in the regulation itself, and

2. The Agency believes sufficient
justification exists to approve such
action.

The authority to issue a waiver is
found at the Award Official level.
Deviations, or exemptions from certain
provisions of existing regulations, may
be necessary in some unforeseen
instances. The Director, Grants
Administration Division, has been
delegated the authority to approve
deviations. The Agency does not have
the authority to deviate from statutory
or executive order requirements.

In addition, EPA feels clarification of
several other definitions is necessary
(i.e., application, award official,
contract, contractor, grant agreement,
operable unit, start of response action).

Cost Principles (§ 35.4013)

The TAG Program is like any other
Federal grant, in that certain established
requirements must be followed to ensure
the proper administration of grant funds.
The Cost Prmcnple requirements,
contained in OMB Circular A-122, state
that all costs must be “‘reasonable, .
allowable and allocable” under the
Program. Therefore, this section has
been added, stating the apphcabihty of
these requirements. - - :

Services in Lieu of Cash (§35.4015)

A commentor recommended that EPA
eliminate from the final rule the States’
ability to hire Technical Advisors and
provide those services to a recipient
group in lieu of a grant to the group.

EPA believes that the current
regulation does not present a problem.
Under § 35.4015(d)(2) such services will
be provided by the State only with the
agreement of the recipient group. Such
assistance by the State can save time
and expense for the group and in no
way is intended to limit the access of
affected individuals to mdependent
expertise. '

In addition, the title of § 35.4015 has
been changed to ““State Administration
of the Program” to reflect its subject
more accurately.

Incorporation {§ 35.4020 (b) and (c})

One commentor agrees with EPA's
decision not to require groups to re-

_ incorporate. However, the commenter

disagrees with, and sees no )ustxficahon
for, EPA applying this provision only to
incorporated groups that have a history
of substantial involvement at the site.
The commentor felt that there may be
many other groups who are qualified
and should receive grants even though

they do not have a substantial history of

involvement with the site.

In response to the comment that there”

are other groups who are qualified and

" should receive grants even though they

do not have a substantial history of
involvement with the site, EPA agrees
and may award a TAG to such qualified
groups, provided that they are
mcorporated Moreover, what is at’ lssue
here is the requirement to reincorporate
to receive a grant, not the ability to
receive a grant.

Ineligible Applicants (§ 35.4030)

A commentor asserted that
§ 35.4030(b) does not prevent “front
groups” from applying to the TAG
Program.

In response to this comment, EPA has
modified § 35.4030 (a) and (b) to identify
PRP “front groups” early in the process.
The interim final rule essentially treats
all ineligible entities identically. The .
Agency's experience with the TAG
Program demonstrates, however, that
PRP involvement in the receipt of a
grant raises unique problems not raised.
by the involvement of other ineligible
entities. This follows fram the fact that .

the TAG Program'’s purpose is to énable .

groups of individuals to.obtain . ..
independent technical advice. Under
Superfund a PRP, by definition, is
potentially subject to. liability for all

- response costs at a site; this would -

appear to give a PRP a financial interest

in the cost of the remedy selected. EPA
believes that there is inherent tension
between this and the purpose of the
TAG Program, providing objective,
disinterested information. This makes it
appropriate to dlstmgmsh between PRPs
and other mellglble entities with regard
to participation in, and support provided
to, a TAG recipient.

In considering whether a group is
impermissibly linked to a PRP so as to
be ineligible for a grant, EPA must
consider, among other things, the extent
of PRP participation in the group and
whiether, and the extent to which, the
PRP established or sustained the group.
Thus, for example, where a PRP paid
any person for participating in a group
or for providing services which
contributed to establishing and
sustaining the group, the group would be
ineligible; such a person would
necessarily have been participating in .
the group because of a connection to a
PRP rather than as an affected
individual. Under 40 CFR 35.4030(a)(1). a
group with such a member. would

therefore be ineligible for a grant.

However, the mere fact that a group

~ member was employed by a PRP would

clearly not preclude eligibility. A
recipient group might not be precluded
from including even an executive or
director of a PRP. However, where a
group included an individual owning a
significant or controlling interest in a
PRP, there might be an eligibility
problem unless it could be determined
that such a member could; in fact,
participate in the group in the capacity
of an “affected individual” as distinct
from its capacity as a PRP,

A related issue is the extent to which
a group tan receive support from an
ineligible entity. Because of the special

. problems raised by PRP involvement

with a group, the acceptance of any

- assistance {e.g., cash or goods) with

conditions attached which might, in the
]udgment of the award official, limit the
group's ability to represent the interest
of affected individuals, or of any
donation of services by a PRP would
render a group ineligible. The standard
for other ineligible entities, whether
governments or other institutions, is
whether the group has been “established
or presently sustained” by an ineligible
entity. The regulation has been modified
to clarify that this applies where a group
is established or sustained by any: : -
ineligible entity; whether.or not-that: -
entity is governmental. It has also been :
modified to clarify that the prohibition
against participation of an ineligible
entity continues even after a group is
awarded a grant. Finally, the regulation
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uses the term "sustained” rather than
“supported” to clarify that any support
must be substantial.

A second issue is the extent to which
a recipient group must have an identity
separate and distinct from that of an
ineligible group. EPA believes that
where a second group has its origins in
an ineligible group, special care is
necessary to ensure a separate identity.
The separation must be both formal
(with separate incorporation, officers,
finances, and membership) and
substantive. A new group is not
substantially identical to an older,
ineligible group where there is a
reasonable basis for asserting that the
two have separate and distinct
identities.

Evaluation Criteria {§ 35.4035)

EPA bas established certain criteria
by which to evaluate TAG applicants.
This section now includes instructions
for both sole and multiple applicants.
EPA is not changing any criteria, only
revising the evaluation method. EPA
believes certain of these criteria to be
essential and that any group scoring
zero on one or more of these shouid be
disqualified. Thus, an applicant group
must score above zero on criteria 2
(representation of affected community),
3 (services to be performed by the
Technical Advisor), and 4
(communication plan). In addition, the
applicant must meet either criterion 1
and/or 5. The Agency believes this
evaluation method will assist the
Regions in identifying qualified
applicants.

Since publication of the Amendments
to the interim finai rule {Becember 1,
1989), the required EPA grant form has
changed from EPA Form 5700-33 to SF-
424, and the regulation has been
changed to reflect this.

Notification Process (§ 35.3040)

According to standard TAG
application procedures, the first step for
the community group is to submit a
Letter of Intent (LOI) indicating the
intention of applying for a TAG award.
The LOI serves to document the number
of interested groups and aids in tracking
the applicants through the process.
However, it has occasionally been the
case that an applicant group has
submitted an application without having
submitted an LOL In this instance, EPA
believes that the group’s application
should fulfill the LOI requirement, thus
initiating the 30-day notification
process. However, EPA will not begin
processing the application until the end
of the 30-day period in order to notify
other potentially interested groups. The
Agency today is revising § 354040 [b){2)

to emphasize the importance of public
outreach by making the public notice a
requirement of the TAG Program.

Application Process (§ 35.4045)

Commentors raised concerns with the
application process, stating that it is
complex and cumbersome, both in terms
of time and procedures. According to
one commentor, the level of detail
required in the Scope of Work and
Budget application portions (Section IV)
is unnecessary. To assist in streamlining
the process, a recommendation was
made to simplify the application forms
and the Citizén's Guidance Manual. To
address the application complexity
issue, a commentor recommended that
grants be awarded with the condition
that the recipient submit a general scope
of work and explanation of how the
grant funds will be spent with the
application. The detailed scope of work
and budget would then be submitted
after receiving the grant and hiring a
Technical Advisor. . "

In response to this and similar-
commends relating to the complexity of
the program, EPA has made an effort to
simplify the entire application process.
The regulation has been amended to
delete the detailed requirements related
to application submittal formerly
contained in § 35.4045(a). Also deleted
was paragraph (c) of the same section,
concerning instructions for filing an
application, instructions which, EPA
believes are adequately explained in
guidance. EPA has streamlined the
application process, revised the
Superfund Technical Assistance Grant
{TAG) Handbook, and routinely holds
warkshops on TAG for community
groups. Therefoze, EPA believes the
application process is much less
cumbersome than when the comments
were received.

Grant Availability (§ 35.4050)

A commentor stated that EPA should
accept TAG applications from the time a
site is proposed for or listed on the NPL.
EPA agrees with this comment and will
accept applications any time after the
site has been listed. However, in
§ 35.4050, EPA states that grants will not
be awarded before the start of the
response action. Until such time as a
response action is scheduled or
underway, there are no site activities
generating information for
interpretation.

Ineligible Activities (§ 35.4055 (a)
through (h)}

A commentor stated that travel to
site-related meetings-held by EPA
outside the site community should be an
eligible activity.

Alfter considering the comment and
the intent of § 35.4055, EPA does not
believe this change in the regulation is
merited because TAG funds should be
spent primarily in the interpretation and
dissemination of technical data related
to a site. EPA believes that the primary
purpose of the grant is to assist affected
individuals in obtaining technical
assistance and not to fund ancillary
activities of the grant recipient such as
travel expenditures, which detract from
or inhibit the recipient's ability to pay
for skilled Technical Advisors.

Many requests have been made by
community groups stating that EPA
should aliow TAG funds to be used to
cover the costs of epidemiological or
health studies, such as blood or urine
testing. However, while EPA recognizes
the public concern over issues such as
these, such testing is prohibited under
§ 35.4055(h) of the regulation. This
section has been renumbered and
clarifying language added to the
regulation to reflect EPA’s belief that the
intent of CERCLA section 117(e] is to
use TAG funds for the interpretation of
data and not the generation of new data.

It has been requested that TAG funds
be allowed to pay for Health and Safety
Training for the Technical Advisor (TA}.
This training is required for site access,
access that would then be used to
promote the TA’s understanding of and
access to the Superfund site, and,
ultimately, assist in the interpretation of
data for the community group.
Superfund sites are inherently complex
and involve special health and safety
issues. Specialized training relating
specifically to Superfund sites is not
training that a TA, under normal
circumstances, could be expected to
have previously obtained. Therefore,
EPA believes that the costs of Health
and Safety training for a TA, if required
specifically to allow access to the
Superfund site, should be considered as
an eligible activity and has changed the
regulation to make this cost allowable
under the TAG award.

Contract Review (§ 35.4067)

A commentor recommended that at
the end of the procurement section, to
ensure EPA review is completed in-a
timely fashion, EPA should add the
statement “"EPA will respond with
written comments to the recipient within
14 days of receiving the contract, or -
notify the recipient in writing within 14
days that the contract has been
approved.” Another commentor stated
that in many cases, EPA Regions have
used the procedure of reviewing
proposed contracts to demand the
review of other things the commentor
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feels to be inappropriate (i.e., conflict of
interest and grantee's procurement
process). Again, this commentor
recommends a two-week review period
and that EPA state specific objections to
the proposed contracts, in writing, with
specific reference to regulations being
violated.

EPA recognizes and understands the
merit of the comment and believes the
purpose of EPA review of documents is
intended to protect the grantees. In
addition, EPA will make every effort to
review contracts in a timely manner.
However, in regard to establishing a
time limit for review of applications by
EPA, the Agency believes that this
should remain as guidance and should
not be included in the regulation.

Based on TAG Program experience
since promulgation of the amended
interim final rile, the Agency today is
requiring that each applicant provide
EPA with the opportunity to review the
contract before it is awarded or
amended only for contracts over $1,000.

Please note that this section, formerly
§ 35.4095, has been moved for clarity
and renumbered as § 35.4067.

Pre-Award Costs (§ 35.4075)

A commentor stated that EPA should
allow the costs of preparing the grant
application.

EPA disagrees. The cost of applying
for a grant is a pre-award cost and is not
allowable for funding under any EPA
grant program.

Audits (§ 35.4105)

Because TAGs are cost recoverable,
the records retentton period for the
-Superfund Program is ten years from the
termination or the end of contract.
Previously, single audit requirements
only applied to State and local
governments. With the promulgation of
OMB Circular A-133, the single audit
requirements now apply to TAG
recipients as well, and paragraph (c) has
been added.

Contractor Liability .

A commentor expressed concern over
the liability of contractors. The
statement was made that “Contractors
to TAG Grantees are being required by
some EPA Regions to accept an
unreasonable risk of liability. The way
the program is currently set up, it
prevents firms from protecting
themselves, it is unfair to small
businesses. EPA’s own Superfund
contractors are protected from suits and
many times indemnified against suits by
3rd parties, and the TAG budget is
insufficient to handle issues with
liability.” Section 119 of CERCLA
provides EPA with discretionary -

-

authority to indemnify persons engaged
in CERCLA response activities.
Consultants hired by recipients of TAGs
are not within the definition of those
who can be indemnified by EPA.
Therefore, EPA does not believe that
indemnification is available.

Consistency

Commentors asserted that
inconsistencies exist between Regional
Offices in the grant decision-making
process and in their review of proposed
technical assistance contracts.
Commentors recommended centralizing
the program in EPA Headquarters, with
a few personnel devoted to TAGs on a
full-time basis.

EPA disagrees. EPA recognizes the
diversity and uniqueness of individual
Superfund sites and believes that
centralizing the management of the
program not only would reduce its
accessibility by groups seeking
information and assistance but also
would reduce EPA’s flexibility in
addressing unique site features and
situations.

Technical Assistance Grant
Implementation

A commentor indicated that EPA
needs to increase public outreach to
citizens affected by Superfund sites. It
provided two recommendations to
facilitate the implementation of the TAG
Program: i

{1) Development of guidance for
affected individuals on hiring Technical
Advisors, liability issues, record
keeping, audit procedures, etc.;

{2) development of materials by the
Regional EPA Offices to address
regional variations in TAG
implementation.

EPA recognizes the importance of
public outreach and has adopted a
decentralized structure to retain
maximum contact with communities
affected by Superfund sites. EPA has

" ‘developed guidance materials such as

those recommended by the tommentor.
The Superfund Technical Assistance
Grants (TAG) Handbook serves as
guidance for community groups. EPA
has held training and issued guidance
for Regional staff in an attempt to
ensure consistency, while still allowing
for unique site features, in the
implementation of the TAG Program.

. Corrections and Clarifications

. Minor changes were made to the
regulation to correct errors in the

.-amended interim final rule and/or to

clarify language in the regulation,

I11. Existing Grants

TAG recipients receiving a TAG
under previous regulations may request
having their grant administered under
the final regulation. Groups wishing to
do so must seek amendments to their -
grant from the Award Official. However,
any funds spent prior to this final rule
are subject to the previous regulation.
Amendments to current grants will
apply only to future work.

IV. Regulatory Analysis
A. Regulatory Impact Analysis

Executive Order No. 12291 requires
that regulations be classified as “major”
or “non-major” for purposes of review
by the Office of Management and
Budget (OMB]). According to Executive
Order No. 12291, “major” rules are
regulations that are likely to result in:

1. An annual adverse (cost) effect on
the economy of $100 million or more; or

2. A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government, or
geographical regions; or

3. Significant adverse effects on the
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The final rule for the TAG Program is
a “non-major” rule. The final rule will
have no significant annual adverse

. effect on the economy of $100 million or

more; or a8 major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.

B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
requires that Agencies evaluate the
effects of a rule for three types of small
entities:

1. Small businesses {as defined in the
Small Business Administration
regulations);

2. Small orgamzatlons (mdependently
owned, nondominant in their field, non-
profit); and
. 3. Small government jurisdictions -
(serving communities of less than 5,000
people).

EPA has consistently considered the
interests of small entities in designing
and implementing the TAG Program and -
continues to encourage their

" - participation.

Since today's rule is not expected to

-have a significant impact-on small -
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entities, EPA certifies that no Regulatory
Flexibility Analysis is necessary.

C. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of :
Management and Budget under the
provisions of the Paperwork Reduction
Act, U.S.C. 3501 et seq. and have been
assigned OMB control number 2030-
0020 for activities involving the grant
application process.

Public reporting burden for this
collection of information is estimated to
average 8 hours per response, including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
reeded, and completing and reviewing
the collection of information.

Send comments regarding the burden
estimate or any other aspect of the
collection of information, including
suggestions for reducing this burden to
the Chief, Information Policy Branch,
PM-223Y, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington
DC, 20460, and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC, 20503, marked
“Attention Desk Officer for EPA."”

List of Subjects in 40 CFR Part 35

Air pollution control, Grant
programs environmental protection,
Hazardous waste, Indians,
Intergovernmental relations, Pesticides
and pests, Reporting and recordkeeping
requirements, Superfund, Waste
treatment and disposal, Water pollution
control, Water supply.

Dated: September 7, 1992,
F. Henry Habicht 11
Acting Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended by
revising part 35, subpart M (§§ 35.4000
through 35.4130) o read as follows:

PART 35—-STATE AND LOCAL
ASSISTANCE

Subpart M—Grants for Technical
Assistance

Sec.

35.4000 Authority.

354005 Purpose and availability of
referenced material.

354010 Definitions.

35.4013 Cost principles.

354015 State administration of the program.

35.4020 Responsibility requirements.

35.4025 Eligible applicants.

35.4030. Ineligible applicants.

Sec.

35,4035
35.4040
35.4045
35.4050
35.4055
35.4080
35.4065
35.40668
35.4067
35.4070
35.4075
35.4080
35.4085
35.4090
35.4100
354105
35.4110
35.4115
35.4120

Evaluation criteria.

Notification process.

Submission of application.

Timing of award.

Ineligible activities.

Eligible activities.

Technical advisor's qualifications.

Procurement.

Contract review.

Sanctions.

Pre-award costs.

Method of payment.

Grant limitations.

Waivers.

Disputes.

Record retention and audits.

Reports.

Availability of information.

Budget period.

35.4125 Federal facilities.

35.4130 Conflict of interest and disclosure
reguirements.

Subpart M—Grants for Technical
Assistance

Autherity: 42 U.S.C. 9617{e); sec. 9(g), E.O.
12580, 52 FR 2923, 3 CFR, 1987 Comp. P. 193.

§35.4000 Authority.

This subpart is issued under section
117(e) of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended, 42 US.C.
9617(e).

§35.4005 Purpose and availablility of
referenced material.

(a) This subpart codifies policies and
procedures for Technical Assistance
Grants (TAGs) awarded by EPA to
groups of individuals. This subpart
establishes the procedures for accepting
and evaluating applications, and for
awarding and managing TAGs. These
provisions supplement the EPA general
assistance regulations 40 CFR part 30
and 40 CFR part 33 and are applicable to
all applicants/recipients of TAGs.

(b} Any reference to documents made
in this subpart necessary to apply for a
TAG (i.e., OMB Circulars and EPA
forms SF-424, 269, 270) are available
through EPA Headquarters and Regional
Offices listed in 40 CFR 1.7.

§ 35.4010 Definitions.

As used in this subpart, the following
words and terms shall have the meaning
set forth below:

Affected means subject to an actual or
potential health, economic or
environmental threat arising from a
release or a threatened release at a
facility listed on the National Priorities
List {NPL) or proposed for listing under
the National Oil and Hazardous
Substances Pollution Contingency Plan
{NCP) where a response action under
CERCLA has begun. Examples of

affected parties include individuals who
live in areas adjacent to NPL facilities
whose health is or may be endangered
by releases of hazardous substances at
the facility, or whose economic interests
are directly threatened or harmed.

Applicant means any group of
individuals that files an application for a
TAG.

Application means a completed
formal written request for a TAG that is
submitted to a State or the EPA on EPA
form SF—424, Application for Federal
Assistance [Non-construction
Programs).

Award means the TAG agreement
signed by both EPA and the recipient.

Award Official means the EPA official
delegated the authority to sign grant
agreements.

Budget means the financial plan for
the spending of all Federal and matching
funds [including in-kind contributions})
for a TAG project as proposed by the
applicant, and negotiated with and
approved by the Award Official.

Budget period means the length of
time specified in a grant agreement
during which the recipient may spend or
obligate Federal funds. The budget
period may not exceed three (3} years. A
TAG project period may be comprised
of several budget periods.

Cash contribution means actual non-
Federal dollars, or Federal dollars if
expressly authorized by statute to do so,
that a recipient spends for goods and
services and real or personal property
used to satisfy the matching funds
requirement.

Contract means a written agreement
between the recipient and another party
(other than a public agency) for services
or supplies necessary to complete the
TAG project. Contracts include
contracts and subcontracts for personal
and professional services or supplies
necessary to complete the TAG project,
and agreements with consultants, and
purchase orders.

Contractor means any party (e.g.,
Technical Advisor) to whom a recipient
awards a contract.

EPA means the Environmental
Protection Agency. Where a State
administers the TAG Program, the term
“EPA” may mean a State agency.

Federal facility means a facility that
is owned or operated by a department,
agency, or instrumentality of the United
States.

Grant agreement means the legal
document that transfers money, or
anything of value, to a recipient to
accomplish the purpose of the TAG
project. It specifies budget and project
periods, the Federal budget share of
eligible project costs, a description of
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the work to be accomplished, and any
terms and conditions.

In-kind contribution means the value
of @ non-cash centribution used to meet
a recipient’'s matching funds requirement
in accordance with 40 CFR 30.307(b). An
in-kind contribution may consist of
charges for equipment or the value of
goods and services necessary to and
directly benefiting the EPA-funded
project.

Matching funds means the portion of
allowable project costs that a recipient
contributes toward completing the TAG
project using non-Federal funds or
Federal funds if expressly authorized by
gtatute. The match may include in-kind
as well as cash contributions.

Operable unit means a discrete action
that comprises an incremental step
toward comprehensively addressing site
problems.

Potentially Responsible Party (PRP)
means any individual(s) or company(ies)
(such as owners, operators, transporters
or generators) potentially responsible
under sections 106 or 107 of CERCLA for
the contamination problems at a
Superfund site.

Recipient means any group of
individuals that has been awarded a
TAG.

Recipient’s project manager means
the person legally authorized to obligate
the organization to the terms and
conditions of EPA’s regulations and the
grant agreement, and designated by the
recipient to serve as its principal contact
with EPA,

Response action means all activities
undertaken to address the problems
created by hazardous substances at a
National Priorities List site.

Start of response action means the

point in time when there is a guarantee

or set-aside of funding either by EPA,
other Federal agencies, States, or PRPs
in order to begin response activities at a
site.

Waiver means excusing recipients
from following certain anticipated
regulatory or administrative
requirements if; the authority to issue a
waiver is provided in the regulation
itself; and the Agency believes sufficient
justification exists to approve such
action. The Award Official has the
authority to issue a waiver. Deviation
means an exemption from certain
grovisions of existing regulations, which
may be necessary in some unforeseen
instances. The Director, Grants
Administration Division, is authorized
under 40 CFR 30.1001(b) to approve
deviations from the requirements of
regulations (except for those that
implement statutory or executive order
requirements) when such situations
warrant special consideration.

§ 35.4013 Coest principles.

{a) Recipients and non-profit
contractors must comply with the cost
principles in OMB Circular A-122,

{b) Profit-making contractors and
subcontractors must comply with the
cost principles in the Federal
Acquisition Regulation (48 CFR part 31}.

§35.4015 Siate administration of the
program. .

(a) Effective October 1, 1992, the
Agency will accept applications for and
award TAGs in consuliation with the
States.

(b) The TAG Program will be
available at an NPL site where a State
response aotion is scheduled to begin or
is underway and a CERCLA-funded
cooperative or other written agreement

- exists between the Agency and the

State.

(c) States wishing to administer the -
TAG Program must inform the )
appropriate EPA Regional administrator.
If a State elects to administer the
program, it must do so in conformity
with this subpart. Where States
administer the program, EPA will have
an oversight role.

(d) A State that chooses to administer
the TAG Program will receive technical
assistance funds plus administrative
costs from the Agency under a
cooperative agreement. A State will
receive $10,000 for administrative costs
for the first TAG. For each subsequent
TAG, the State will receive an amount
equal to eight (8) percent of the TAG.
Using the criteria established under this
subpart, the State may select a qualified
recipient and provide assistance in
either of two ways:

(1) A State will pass through technical
assistance funds to a recipient group by
way of a subgrant, and reimburse the
recipient group for its expenditures as
provided at § 35.4080. A State that elects
this option is also responsible for
monitoring the subgrant to ensure that
recipients comply with its terms and
with 40 CFR parts 30 and 33; or

(2) If a recipient group agrees, a State
will use TAG funds to obtain the '
services of a Technical Advisor and
provide those services to a grant :
recipient in lieu of cash. The recipient
group may work closely with the State
in advertising, reviewing bids and
recommending a Technical Advisor, and
managing the Technical Advisor. The
State willi make the final selection of the
technical advisor. A State that elects
this option becomes directly responsible
for awarding the technical assistance
contracts, submitting financial and

progress reports, and for disbursing all
TAG funds in compliance with

applicable EPA regulations and
requirements.

§ 35.4020 Responsibility requirements.

(a) An applicant must meet the
minimum administrative and '
management capability requirements 40
CFR 30.301. Thus each applicant must
demonstrate that it has established
reliable procedures or has plans for
establishing reliable procedures for
record-keeping and financial
accountability related to the
management of the TAG. These
procedures must be in effect before the
recipient incurs any costs. If EPA
concludes that the applicant is not
capable of meeting the responsibility
requirements, the application will be
rejected.

(b) Each recipient of a TAG must be
incorporated as & non-profit
organization for the pwrpose of
addressing the Superfund site for which
the grant is provided in order to receive
a grant, except as provided in paragraph
{c) of this section. At the time of award,
a recipient must either be incorporated
or must demonstrate to EPA that the
group bas filed the necessary documents
for incorporation with the appropriate
State agency. No later than the time of
the first request for reimbursement for
costs incurred, a recipient must submit
proof to EPA that the group has been
incorporated by the State.

{c) Unless a consolidation agreement
makes site-specific incorporation
necessary, a previously incorporated
group that includes all the individuals
and groups that joined in applying for
the TAG shall not be required to
reincorporate for the specific purpose of
representing affected individuals at the
site provided that the group can
demonstrate that it has a substantial
history of involvement at the site.

§35.4025 Efigibte applicants.

Eligible applicants, except as provided
in § 35.4030, are any group of individuals
that may be affected by a release or a
threatened release at any facility that is
listed on the NPL or is proposed for
listing under the NCP and at which a
response action has begun.

§ 35.4030 Inefigible applicants.

{a) Potentially responsible parties
(PRPs) are ineligible to receive or be
represented in groups receiving or using
TAGs.

(1) No group established or sustained
by a PRP shall be eligible for a TAG.

(2) No group that receives services
provided by er paid for by a PRP shall
be eligible for a TAG.
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{3) For an applicant to obtain a grant
it must establish an identity separate
from that of an entity that is ineligible
under § 35.4030 (a)(1) or (2) by making a
reasonable demonstration of
independence from the ineligible entity.
Such a demonstration requires, at a
minimum, a showing that the applicant
has a formal legal identity (e.g., officers}
and a substantive existence, including
finances, separate and distinct from that
of the ineligible entity.

{(b) The following groups and
organizations are also ineligible to
receive or be represented in groups
receiving or using TAGs.

(1) Corporations that are not
incorporated for the specific purpose of
representing affected individuals at the
site except as provided in § 35.4020(c);

(2) Academic institutions;

(3) Political subdivisions (e.g.,
townships and municipalities); and

(4) Groups established or presently
sustained by ineligible entities under
§ 35.4030 (b) through (c) (including
emergency planning committees and
citizen advisory boards who may be
precluded from acting independently).

(c) This section shall not preclude any
individual affected by a Superfund site
from participating in a recipient group in
his or her capacity as an individual.’
However, an individual whese financial
involvement in a PRP (as other than an
employee or contractor) is determined
by the Award Official to be sufficiently
substantial may be precluded from
participation in a recipient group in any
capacity.

§35.4035 Evaluation criteria.

(a) EPA will award a TAG only after
it has determined that all eligibility and
responsibility requirements listed in
§8§ 35.4020, 35.4025, and 35.4030 are met,
and after review of the applicant’s
qualifications in the narrative section of
the grant application. Each applicant
will be required to provide information
on how it meets the eligibility criteria in
the grant application. The “Applicant
Qualifications” section is Part {V of SF-
124,

(b) Sole Applicant. After the Letter of
Intent process (see § 35.4040), if there is
still only one group, the evaluation
process will consist of the Agency
ensuring that the applicant meets the
criteria stated in § 35.4035(c) in addition
to the administrative and management
capability requirements, and can
demoustrate that it is representative of
the community affected by a release or a
threatened release at a facility that is
listed on the NPL or is proposed for
listing under the NCP and where a
response action has begun, as
demonstrated by fulfillment of the

criteria in § 35.4035({c). Once these
requirements have been met by the sole
applicant, the Agency may award a
TAG.

(c) Multiple Applicants. Where there
are competing applicants EPA will
evaluate the strengths and weaknesses
of each applicant. EPA will rank each
applicant relative to other applicants.
Each criterion is assigned a weight
showing its relative importance. EPA
will rank each applicant by utilizing
criteria described below. In order to
qualify, applicants must meet criterion 1
and/or 5 and not score zero on criteria 2,
3,0r4.

(1) The presence of an actual or
potential health threat posed to group
members by the site (this criterion can
be met by establishing a demonstrable
threat to members' health or a
reasonable belief that the site poses a
substantial threat to their health) (30
points);

(2) The applicant best represents
groups and individuals affected by the
site (20 points);

(3) The identification of how the group
plans to use the services of a Technical
Advisor throughout the Superfund
response action {20 points);

{4) The demonstrated intention and
ability of the applicant to inform others
in the community of the information
provided by the Technical Advisor (20
points); and

(5) The presence of an actual or
potential economic threat or threat of an
impaired use or enjoyment of the
environment to group members that is
caused by the site (this criterion can be
met by establishing a demonstrable
econcmic or environmental threat to
group members or a reasonable belief
that the site poses a substantial
eccnomic or environmental threat) (10
points).

§ 35.4040 Notification process.

(a) Groups wishing to apply for a TAG
should first submit a Letter of Intent
(LCI) to EPA., EPA wiil respond in
writing to an LO!. A grant application
submitied by a community group
without having first submitted an LOI
will fulfill the LOI requirement, thus
initiating the notification process.

(b) Upon receipt of the first LOI, EPA
will undertake certain activities
depending on the schedule for work at
the site:

(1) If commencement of the remedial
investigation or a removal action is not
underway or scheduled to begin, EPA
will advise the group in writing that
grant applications for the site are not yet
being accepted. EPA may informally
notify other interested groups that it has
received an LOL or

(2) If a response action is already
underway or scheduled to begin, EPA
may conduct mailings and/or meetings,
in addition to the required public notice,
to provide formal notice to other
interested parties that a grant for the
site soon may be awarded. These formal

“notification activities will generally be

conducted far enough in advance of the
start of the response action to allow
time for groups to consolidate, apply for
and receive a grant award, and procure
a Technical Advisor before work
commences at the site.

{c) Other potential applicants will
have 30 days to contact the original
applicant to form a coalition. If the
community groups are unable to form a
coalition, they must notify EPA within
the 30 days. EPA will then accept
separate applications from all interested
groups for an additional 30-day period.
EPA may consider written requests for
extensions of this time. If there is a
qualified applicant, a grant will be
awarded from among the competing
applications based on the evaluation
criteria described in § 35.4035. The
schedule for response activities at a site
will not be affected by the TAG
application process.

§ 35.4045 Submission of application.

(a) After meeting the LOI requirement,
the applicant must then submit a TAG
application on SF-424.

(b) An applicant must submit a budget
clearly showing the proposed
expenditure of funds, how it will provide
the cash and/or in-kind contributions to
meet the “match” requirement, and how
the funds and other resources, including
the “match™ will be used to complete the
TAG project. As part of the application
process, the applicant must submit the
following certifications:

(1} Drug-Free Workplace,

(2) Debarment, Suspension, and Other
Responsibility Matters, and

(3} Anti-Lobbying (if the grant is
$100,000 or more).

§ 35.4050 Timing of award.

An award of a TAG will be made no
earlier than the start of the response
action. Grants to qualified applicants
could be delayed depending upon the
availability of funds for the Superfund
program.

§ 35.4055 Ineligible activities.

The following activities are ineligible
for assistance under this program:

(a) Litigation or underwriting legal
actions such as paying for attorney fees
or paying for the time of the Technical
Advisor to assist an attorney in
preparing a legal action or preparing for
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and serving as an expert witness at any
legal proceeding regarding or affecting
the site;

(b) Political activity and lobbying in
accordance with OMB Circular A-122;

(c) Other activities inconsistent with
the cost principles stated in OMB
Circular A-122, “Cost Principles for
Non-Profit Organizations™;

{d) Tuition or other expenses for
recipient group members or Technical
Advisors to attend training, seminars or
courses, except for required Health and
Safety training for the Technical
Advisor to allow access to the local
Superfund site, provided written
permission is obtained in advance from
the Regional EPA Office. Training may
be approved for one time only at an
amount not to exceed $1,000.00;

(e) Any activities or expenditures for
recipient group members’ travel;

(f) Generation of new primary data
such as well drilling and testing,
including split sampling;

(8) Reopening final Agency decisions
such as the Records of Decision or
conducting disputes with the Agency in
accordance with its dispute resolution
procedures set forth at 40 CFR part 30,
subpart L; and _

(h) Epidemiological or health studies,
such as blood or urine testing.

§ 35.4060 Eligible activities.

TAGs may be used to obtain technical
assistance in interpreting information
with regard to the nature of the hazard,
remedial investigation and feasibility
study, record of decision, remedial
design, selection and construction of
remedial action, operation and
maintenance, or a significant removal
action at a facility that is listed on the
NPL or proposed for listing and at which
a response action has begun. TAGs shall
be used to fund activities that will
contribute to the public's ability to
participate in the decision-making
process by improving the public’s
understanding of overall conditions and
activities.

§35.4065 Technical advisor's
qualifications.

(a) A Technical Advisor must possess
the following credentials:

(1) Demonstrated knowledge of
hazardous or toxic waste issues;

(2) Academic training in a relevant
discipline (e.g., biochemistry, toxicology,
environmental sciences, engineering);’
and

(3} Ability to translate technical
information into terms understandable
to lay persons.

(b) A Technical Advisor should
possess the following credentials:

(1) Experience working on hazardous
or toxic waste problems,

(2) Experience in making technical
presentations;

{3) Demonstrated writing skills; and

(4) Previous experience working with
affected individuals or community
groups or other groups of individuals.

§ 35.4066 Procurement.

(a) Campetmon (1) The recipient must
provide maximum cpen and free
competition.

(2) Recipients must not unduly restrict
or eliminate competition.

{3) The individual(s) developing the
specifications will be excluded from
competition for the Technical Advisor
and/or Grant Administrator position.

(b) Documentation. Recipients must
document all procurement activities
with written records that furnish
reasons for decisions.

(c) Cost. (1) The recipient must
determine that all costs are reasonable.

(2) The recipient must conduct a cost
analysis of all contracts over $25,000
and all change orders regardless of
dollar value.

(d) Debarment. Recipients and
contractors must not make any contract
at any time to anyone who is on the
“List of Parties Excluded from Federal
Procurement or Nonprocurement
Programs.”

(e) Recipient responsibility. (1) The
recipient is responsible for the
settlement and satisfactory completion
of all contractual and administrative
issues arising out of contracts entered
into under a grant.

(2) The recipient must ensure that the
contractor(s} perform in accordance
with the terms and conditions of the
contract.

(f) Responsible contractors. The
recipient shall award contracts only to
responsible contractors that possess the
potential ability to perform successfully
under the terms and conditions of a
proposed contract. -

(g) Disadvantaged busiress
enterprises. The recipient shall comply
with the “Small, Minority, Women'’s,
and Labor Surplus Area Busicess”
requirements in § 33.240.

(h) Illegal contracts. Recipients may
not award cost-plus-percentage-of-cost
or percentage-of-construction-cost
contracts.

(i) Contract provisions. The recipient
must include the following provisions in
each contract:

(1) Statement of work;

(2) Schedule for performance;

(3} Due dates for deliverables;

(4) Total cost of the contract;

(5) Payment provisions; and

(8) The following clauses from 40 CFR
33.1030, “Model contract clauses”:

{i) Supersession;

(ii) Privity of Contract;

{iii) Termination;

{iv) Remedies;

(v) Audit, Access to Records;

(vi) Covenant Against Contingent
Fees;

(vii) Gratuities;

(viii) Responsibility of the Contractor;
and

(ix) Final Payment.

(§) Subcontracting. A contractor must
comply with the following provisions in
its award of subcontracts (these
requirements do not apply to
subcontractors for the supply of
materials to produce equipment,
materials, and subcontracts for catalog,
off-the-shelf, or manufactured items.):

(1) Section 35.4066(b) Documentation;

(2) Section 35.4066(c) Cost;

(3) Section 35.4068{d) Debarment;

(4) Section 35.4066(f) Responsible
contractor;

(5) Section 35.4066(g) Disadvantaged
business enterprises;

{6) Section 35.4006(i) Illegal contracts;
and

{7) Section 35.4066(j) Contract
provisions.

(k) Bid protests. The recipient must
establish a procedure for resolving
protests which complies with the
provisions of 40 CFR part 33, Subpart
G— Protests.

(1) Competitive procurements.
Recipients shall not divide any
procurements into smaller. parts to get
under any dollar limit.

(1) If the aggregate amount of the
purchase is $1,000 or less, the recipient
may make the purchase as long as the
recipient determines that the price is
reasonable. No oral or written
solicitations are necessary.

{2) If the aggregate amount of the
proposed contract is over $1,000 but less
than $25,000, the recipient must obtain
and document oral or written price
quotations from two or more qualified
sources.

(3) If the aggregate amount of the
proposed contract is $25,000 to $50,000,
the recipient must:

(i) Solicit written bids from three or
more sources who are willing and able
to do the work;

(ii) Provide potential sources the
scope of the work to be performed and
the criteria the recipient will use to
evaluate bids;

(iii) Objectively evaluate all bids
submitted; and

(iv) Notify all unsuccessful bidders.

{4) If the aggregate amount of the
proposed contract is greater than



45320

Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations

$50.000, the recipient must follow the
procurement rules in 40 CFR part 33.

(m) Non-competitive procurements. If
an adequate number of potential sources
cannot be identified, the recipient may
request wrilten authority from the EPA

Award Official to award a contract to a
sole bidder.

§ 35.4067 Contract review.

Each applicant must inform EPA of .
any proposed contract over $1000 and
must provide EPA the opportunity to
review the contract before it is awarded
or amended.

§ 35.4070 Sanctions.

If EPA determines that the recipient
has failed to comply with any terms of
the grant agreement, EPA will initiate an
appropriate measure as set forth at 40
CFR part 30, subpart L.

§ 35.4075 Pre-award costs.

(a) Grant funds may not be used to
pay costs incurred prior to award of the
TAG, except as provided in paragraph
(b} of this section.

(b) Necessary and reasonable costs of
incorporation, if incurred for the sole
purpose of complying with this subpart,
will be eligible pre-award costs and may
be charged to the TAG or count toward
the matching funds requirement
described in § 35.4085(a)(2).

§ 35.4080 Method of payment.

All grant recipients shall be
reimbursed for grant-related eligible,
allocable, allowable, and reasonable
costs tp to the amount of the TAG
which have been incurred and which the
recipients are currently and legally
obligated to pay. Recipients may submit
monthly or quarterly requests for
reimbursement to the Agency on SF-
270—Request for Advance or
Reimbursement, or the appropriate State
form if the State is administering the
TAG Program. Costs incurred greater
than $500 may be submitted monthly.

§ 35.4085 Grant limitations.

TAGs will be awarded subject to the
following limitations:

(a) The recipient must contribute 20
percent of the total costs of the TAG
project, except as provided in
§ 35.4000(b).

{1) Absent specific statutory authority,
no Federal funds may be included in the
matching share.

(2) To meet the matching funds
requicement, the recipient may use cash
and/or in-kind contrib#tions.

b} The TAG award will not initially
exceed $50,000 for a single recipient,
except in the case of a single application
covering multiple sites.

(c} Not more than one TAG may be
awarded for any site.

{d) Administrative costs of the grant
may not exceed 20 percent of project
costs. Administrative costs may include,
but are not limited to, paying an
individual(s) to administer the grant.

§35.4090 Waivers.

{a) Waivers of the $50,000 per
recipient limit may be granted under
either or both of the following
circumstances: :

(1) Multiple sites. In order to reduce
the administrative burden to a recipient
group where there are several eligible
sites geographically close to each other,
the limitation that a single recipient may
not receive more than $50,000 may be
waived by the Agency (e.g., 3 sites x
$50,000 = grant of $150,000).

(2) Complex sites. The Award Official
may waive the $50,000 per recipient limit
if the recipient group demonstrates that
the site is especially complex and that
the following criteria have been met:

(i) Site(s) characteristics indicate that
due to the nature or volume of the site-
related information for review,
additional funds are necessary;

(if) The recipient's management of any
previous TAG award(s) was satisfactory
and that costs incurred under the
previous award are allowable and
reasonable; and

(iii) No recipient group may receive
more than $100,000 in TAG awards for
any one site.

(b) Waivers of the Matching Funds
Requirement. The Award Official may
waive all or part of the recipient's
matching funds requirement only after
establishing that:

(1) There is a need for a waiver
because providing the “match would
constitute an unusual financial hardship;

(2) A good faith effort at raising the
“match,” including obtaining in-kind
services, has failed; and

(3) The waiver is necessary to
facilitate public participation in the
selection of remedial action at the
facility.

(c) Where a TAG recipient
subsequently obtains a waiver of the
matching funds requirement, the grant
agreement must be amended. (See 40
CFR part 30, subpart G.)

(d) No waivers of the matching funds
requirement will be granted by the
Agency once the Record of Decision has
been issued at the last operable unit at
the site.

§35.4100 Disputes.

(a) If the Agency administers the TAG
Program, the Agency shall review
disputes between Agency officials and
the applicant or recipient in accordance

with its dispute resolution procedures
set forth at 40 CFR part 30, subpart L.

(b) If the State administers the TAG
Program, any applicant or recipient who
has been adversely affected by a State’s
action or omission may request Agency
review of such action or omission, but
must first submit a petition for review to
the State agency that made the initial
decision. The State must provide, in
writing, normally within 45 days of the
date it receives the petition, the basis for
its decision regarding the disputed
action or omission. The final State
decision must be labeled as such and, if
adverse to the applicant or recipient,
must include notice of the right to
request Agency review of the State
decision under this section. A State's
failure to address the disputed action or
omission in a timely fashion, or in
writing, will not preclude Agency
review.

(1) Requests for Agency review must
include:

(i) A copy of any written State
decision;

(ii) A statement of the amount in
dispute;

(iii) A description of the issues
involved; and

(iv) A concise statement of the
objections to the State decision.

(2) The request must be filed by
registered mail, return receipt requested,
within 30 days of the date of the State
decision or within a reasonable time if
the State fails to respond in writing to
the request for review.

(c) The Agency shall determine
whether the State's review is
comparable to a Dispute Decision
Official's (DDO) review pursuant to 40
CFR part 30, subpart L. If the State's
review is comparable, the Regional
Administrator will conduct the Agency's
review of the State's decision. If the
State's review is not comparable, an
Agency DDO will review the State’s
decision and issue a written decision. If
the Agency DDO issues a decision, the
applicant or recipient may request a
Regional Administrator’s review of the
decision. The applicant or recipient may
request an EPA Assistant Administrator
review of a Regional Administrator's
decision pursuant to subpart L.

§ 35.4105 Record retention and audits.

(a) Records and audit-recipient.(1)
Each recipient shall keep and preserve
full written financial records accurately
disclosing the amount and the
disposition of any funds, whether in
cash or in-kind, applied to the TAG
project, and shall comply with the terms
and conditions of the grant agreement.
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(2) Such records shall be retained for
ten (10) years from the date of the final
Financial Status Report, or until any
audit, litigation, cost-recovery, and/or
any disputes initiated before the end of
the 10-year retention period are settled,
whichever is longer. A recipient must
obtain EPA's prior written approval to
destroy records after the record
retention period.

{3) Recipients must comply with OMB
Circular A-133 "Audits of Institutions of
Higher Education and Other Non-profit
Organizations,” for all grants over
$25,000.

{b) Records and audit-contractor(s).{1)
The recipient shall require its
contractor(s) to keep and preserve
detailed records in connection with the
contract, reflecting acquisitions, work
progress, reparts, expenditures, and
commitments and indicating their
relationship to established costs and
schedules.

(2) Contractors must retain records for
a period of 10 years after the
termination or end of the contract.

{Approved by the Office of Management and
Budget under control number 2030-0020}

§35.4110 Reports.

(a) Progress reports. Each recipient
shall submit quarterly progress reports
to EPA for the TAG project 45 days after
the end of each calendar quarter.
Progress reports shall fully describe in
chart or narrative format the progress
achieved in relationship to the approved
schedule, budget, and the TAG project
milestones. Special problems
encountered must be explained.

(b) Financial status report. Each
recipient shall submit to EPA a financial
status report annually, within 90 days
after the anniversary date of the start of
the TAG project, and within 90 days
after the end of the grant budget period

~and project. A recipient shall submit to
the EPA a financial status report on SF-
269 or on the appropriate State form if
the State is administering the TAG
Program.

(c) Final report. Each recipient shall
submit to EPA a draft of the final report
for review no later than 90 days prior to
the end of the TAG project and a final
report within 90 days of the end of the
project. The report shall document TAG
project activities over the entire period
of grant support and shall describe the
recipient’s achievements with respect to
stated TAG project purposes and
objectives.

(Approved by the Office of Management and
Budget under control number 2030-0020)

§35.4115 Availability of information.

Each recipient shall ensure that all
final written products developed by a
contractor for the recipient under its
grant are disseminated by providing
copies of such documents to EPA for the
local Superfund information
repository(ies).

§35.4120 Budget period.

The budget period may not exceed
three years. A TAG project period may
be comprised of more than one three-
year budget period.

§35.4125 Federal facilities.

EPA will use the criteria found in
§ 35.4025 in evaluating the eligibility of
any group of individuals who may be
affected by a release or a threatened
release at a Federal facility for a TAG
under this subpart.

§35.4130 Conflict of interest and
disclosure requirements.

{a) The recipient shall require each
prospective contractor on any contract
to provide, with its bid or proposal:

(1} Information on its financial and
business relationship with all PRPs at
the site, and with their parent
companies, subsidiaries, affiliates,
subcontractors, contractors, and current
clients or attorneys and agents. This
disclosure requirement encompasses
past and anticipated financial and
business relationships, including
services related to any proposed or
pending litigation, with such parties;

(2) Certification that, to the best of its
knowledge and belief, it has disclosed
such information or no such information
exists; and

{3) A statement that it shall disclose
immediately any such information
discovered after submission of its bid or
after award. The recipient shall evaluate
such information and shall exclude any
prospective contractor if the recipient
determines the prospective contractor’s
conflict of interest is significant and
cannot be avoided or otherwise
resolved.

(b) Contractors and subcontractors
may not be Technical Advisors to
recipient groups at the same NPL site for
which they are doing work for the
Federal or State government or any
other entity.

[FR Doc. 92-23801 Filed 9-30-92; 8:45 am}
Billing Code 6050-50-F '

DEPARTMENT OF THE INTERIOR
Bureau of Land Mahagement

43 CFR Public Land Order 6944
[OR-943-4214-10; GP2-298; OR-47552]

Withdrawal of National Forest System
Land for Granite Chinese Walls
Historic Site; Oregon

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order withdraws 43.75
acres of National Forest System land in
the Whitman National Forest from
mining for a period of 20 years for
protection of the Granite Chinese Walls
Historic Site. The land has been and will
remain open to such forms of disposition
as may by law be made of National
Forest System land and to mineral
leasing.

EFFECTIVE DATE: October 1, 1992,

FOR FURTHER INFORMATION CONTACT:
Donna Kauffman, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208-2965, 503-280-7162.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described National Forest
System land is hereby withdrawn from
location and entry under the United
States mining laws (30 U.S.C. ch. 2
(1988}, but not from leasing under the
mineral leasing laws, to protect a
cultural and historical resource site:

Willamette Meridian
Whitman National Forest
T.88S., R.35%E,,

Sec. 34, SEVASWWNWY.NW Y, SWYSEY,
NWY“NWY, WRSEVASEVANWYINW V4,
WXREKERSWUNWY, WHREXSWY,
NWY, E%W%SWNWY, WKEY
NEVANWSWY, WHRNEYNWYSWY4,
and EY2NWXNW Y SWY,,

The area described contains 43.75 acres in

Grant County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
National Forest System lands under
lease, license, or permit, or governing
the disposal of their mineral or
vegetative resources other than under
the mining laws. :

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204{f) of the Federal
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Land Policy and Management Act of
1976, 43 U.S.C. 1714 (1988), the Secretary
determines that the withdrawal shall be
extended.

Dated: August 21, 1992.
Dave O'Neal,
Assistant Secretary of the Interior.
{FR Doc. 92-23787 Filed 9-30-92; 8:45 am]
BILLING CODE 4310-33-M

43 CFR Public Land Order 6946
[NM-930-4214-10; NMNM 31869]

Revocation of Public Land Order No.
5721; New Mexico

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes in its
entirety a public land order which
withdrew approximately 67,000.00 acres
of public lands for use in an exchange
between the Bureau of Land
Management and the Navajo Indian
Tribe. Of the lands withdrawn, 57,509.41
acres were patented to the Navajo Tribe
of Indians. The remaining lands are no
longer needed for the purpose for which
they were withdrawn. This action will
open 8,477.19 acres of the remaining
lands to surface entry and mining, while
330.49 acres in an overlapping
withdrawal will remain closed to
surface entry, mining, and oil and gas
leasing. Of the lands patented to the
Navajo Tribe of Indians, 56,709.41 acres
containing federally reserved minerals
will be opened to mining. All of the
lands, with the exception of the 330.49
acres within the overlapping .
withdrawal, and 800 acres of lands with
no federally reserved mineral interest,
have been and remain open to mineral
leasing.

EFFECTIVE DATE: November 2, 1992,

FOR FURTHER INFORMATION CONTACT:
Clarence F. Hougland, BLM New Mexico
State Office, P.O. Box 27115, Santa Fe,
New Mexico 875027115, 505-438-7400.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1978, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. Public Land Order No. 5721, which
withdrew public lands for use by the
Navajo Tribe of Indians in an exchange
between the Tribe and the Bureau of
Land Management, is hereby revoked in
its entirety:

(a) The following described public
lands that were not exchanged will
return to the administration of the
Bureau of Land Management, and will
be open to surface entry and mining:

New Mexico Principal Meridian
T.18N.,R.3W,,
sec. 16, NEYa.
T.20N,R. 4 W,
sec. 18, N%2NEY:, SWYNEY, NV2SEVN
EYa, W%SWV4SE4NEY, and N%SEY%S
EVaNE Y,
sec. 27, SWY4;
sec. 34, SE%.
T.19N,R.5W,,
sec. 14, NE%;
T.20N,R.5W,,
sec. 4, SWY;;
sec. 8, NEY%;
sec. 15, N¥2SEY4, SWY4SEYs, N%2SEWSE %,
and NS %SEYSE Y.
T.177N,R.6 W,,
sec. 22, NW,;
sec. 25, SEYa.
T.20N,R.6 W,,
T.19N,,R.7W,,
sec. 6, SY2NEY;
sec. 7, lots 3 and 4, and EY2SWY;
sec. 8, NWY,;
sec. 12, lots 1 and 2, and W%NEY.
T.20N,R.8W,,
sec. 10, WL WY%NWYSEY, W%LNWYS
WYSEYs, and SWYiSWY.SE Y.
T.23N.,R.8W,,
sec. 22, SEVa.
T.22N.,,R.9W,,
sec. 9, NEY%;
T.25N,R.9W,,
sec. 10, NWY;
sec. 23, NWY,
T.22N,R. 10W,,
sec. 16, N%z and SW .
T.23N,R.10W,,
sec. 6, lots 3, 4, and 5, and SEANW Y
sec. 8, SEY4:
sec. 10, E%a.
T.25N,R.10W,,
sec. 5, SEY;
sec. 35, NE.
T.15N,R. 11 W,,
sec. 8, lots 3, 4, and 5, SEYaNW Y and SE%:
T.18N,R.11W,,
sec. 22, NEY and SWYi.
T.23N,R. 11 W,
sec. 14, EX2NEY.
T.25N,R.11W,,
sec. 7, lots 1 and 2, NE% and EvaNW ¥,;
sec. 31, lots 1 to 4, inclusive, and EY2W2,
T.26 N.R. 11 W,,
sec. 25, SEYa.
T.28N,.R 11 W,
sec. 8, lots 3 and 4, and S%2SWY%.
T.13N,R.12W,,
sec. 10, SWi;
sec. 14, N\WY% and SEV4;
sec. 22, NWs;
sec. 24, NWY.,
T.16 N,R.12W,,
sec. 26, SEYa.
T.25N,R.12W,,
sec. 34, NW,.,
T.14N,R. 13 W,,
sec. 20, EY2SEY%.
T.23N,R. 13 W,,
sec. 13, SEVa;
sec. 28, SWY,.
T.28N.,R.13W,,
sec. 7, lots 1 to 5, inclusive.
T.29N,,R. 13 W,,
sec. 19, lots 186, 21, 22, and 23.
T.16 N, R. 18 W,,

sec. 26, SWYa,
T.14 N, R.18 W,

sec. 24, SWY,
T.15N,R. 20 W,

sec. 18, SEVSE Y,

sec. 19, lots 3 and 4, and E¥2SWY. -
T.16 N,R. 21 W,,

sec. 10, lots 5 to 8, inclusive.

The areas described aggregate 8,477.19
acres in Sandoval, McKinley, and San Juan
Counties.

{b) The following described land is
within an overlapping withdrawal,
Public Law 98-603, and thus remains
withdrawn from settlement, sale,
location, or entry under the general land
laws, including the mining laws:

New Mexico Principal Meridian

T.24N,R11W,,
sec. 7, SE%.

T.25N,R.11W,,
sec. 34, lot 5.

T.23N.,R.13W,,
sec. 3, SEY.

The areas described aggregate 330.49 acres
in San jJuan County.

(c) The surface estate of the following
described lands has been patented to
the Navajo Tribe of Indians, with the
minerals reserved to the United States.
The federally reserved mineral interests
will be opened to location and entry
under the United States mining laws:

New Mexico Principal Meridian

T.18N,R.3W,,
sec. 4, lots 3 and 4, and S%NW %
sec. 5, SW4,
sec. 7, E¥;
sec. B, N1z, NY%.SWs, NLSWYSWYi,
SWY.SWYSWY4, and EV2SEYS
WYSWY%;
sec. 16, SW;
sec. 18, lots 3 and 4, E%.SW %, and SEY%:
sec. 20, SW4;
sec. 21, NW¥,,
T.17N.R.4W,,
sec. 3, SWi4;
sec. 5, lots 3 and 4, and SY2NW Y.
sec. 7, SEVa;
sec. 11, NWYy;
sec. 18, SEY;
sec. 19, NE%;
sec. 20, W,
T.18 N, R. 4 W,
sec. 7, lots 1 and 2, EXaNW %, and SEV;
sec. 15, NWY4; .
sec. 18, EY2NEY, NY%.NW YNEY%,
SWUNWWUNEY:, W%LSEVANWVNE Y,
and SWY4NE
sec. 19, SEV4;
sec. 20, NEVa;
sec. 27, NY;
sec. 29, N%;
sec, 35, SEV.
T.19N,R. 4 W,,
sec. 20, NEY;
sec. 21, NW,;
sec. 23, SWY;
sec. 24, SWY,;
sec. 25, SEV4;
sec. 26, NW,;
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sec. 27, SWh; sec. 25, Wk; sec. 13, SW;
sec. 28, NWY4 and SEY4; sec. 26, E%. and SW4; . sec.14, SWYk.
sec. 31, lots 3 and 4, and E%SWY%; sec. 29, EY%; T.23N,R.9W,,
sec. 34, SWi. sec. 32, E%2 and SWY%; sec. 1, SEV;
T.20N..R.4 W, sec. 34, NEV4; sec. 15, NWy;
sec. 6, lots 1 and 2, S%2NE, and SEY%; sec. 35, EY2; sec. 27, NEYa;
sec. 8, NWY4 and SE%: sec. 36, N%z and SEY. sec. 34, SWlk;
sec. 18, SEVa; T.18N,R.7W,, sec. 35, SEVa.
sec. 19, lots 1 and 2, and EX2NW Y%; sec. 14, SW¥a. T.24N,R.9W.,,
sec. 28, NE'4; T.19N.R.7W, sec. 3, lots 3 and 4, S%NW1Y, and SWY%;
sec. 34, NE%. sec.1,lot 5; N sec. 4, lots 1 and 2, S%NE%, and SE%;
T. 17 N.. R.5 W.. sec. 6, lots 1 and 2, . “sec. 9, Sw%;
sec. 4, SEV4; T.21N,R.7W, ) sec. 14, W%;
sec. 6, lots 1 and 2, and S%NE%; sec. 1, S%; sec. 15, NEY;
sec. 24, SWYa. sec. 2, lots 1 and 2, and S%NE%: sec. 22, El;
T.18N.,R.5 W., sec. 10, NEY4; sec. 23, NW Y
sec. 1, lots 1 and 2, and S%NEY; sec. 11, EY; sec. 25, NW;
sec. 3, lots 3 and 4, S%NW¥%, and S¥%; sec. 14, SEY4; sec. 25, SE%;
sec. 10, SEY%; sec. 18, SEY; sec. 27, NW¥.
sec. 12, NEY4; sec. 22, SEY4; T.25N. R.OW,,
sec. 16, SE; sec. 20, Wk sec. 7, N¥%:SEVaand SWHSE;
sec. 22, NEYa. sec. 38, SWla. sec 8' NWYe:'
T.19N.R.5W., T.22N.R.7 W., 1 Wi sec. 13, N%;
sec. 11, SEY%; sec. 7, lots 1 and 2, NEY4, and E%2 Ve sec. 18, lots 1 to 4, mclusnve. NEY%, and E%
sec. 20, NEV4; sec. 10, NEY4; Wi
sec. 21, NWi4; sec. 13, SWh; sec. 33, SEVa
sec. 22, SE¥; sec. 24, SEY; T.27 N 'R e W
sec. 25, SWs; sec. 25, SEY%4; ‘sec. 11, NYa:
sec. 26, NWYs; sec. 26, SW¥a; ge c' 15’ NE‘)‘
sec. 28, NW% and S'%; sec. 34, SEYa. T.28 N R 9 W
sec. 34, NWY,, T.23N.,R.7W,, 'sec 2:1 l'\IEV "
T.20N.,R.5W., sec. 6, lots 3 to 7, inclusive, SEYANW %, . NW:/'
sec. B, SW¥; E%SW%, and SE%: T ‘;‘;ciq R 10W
sec. 10, SE%; sec. 7, NE%4; ) s QR
sec. 6, SEY4;
sec. 14, SEY%. sec. 35, NEa. 18, NEY4
T.21N,R.5W,, T.24N,R.7W., T SZZC'N R 10 ;N
sec. 2, lots 1 to 4, inclusive, $%N%, and sec. 30, lots 3 and 4, and E¥2SW Y. : . SWV e
SEY:; T.20N.R.8W., e Wi
sec. 3, lots 1to 4, inclusive, $%N%, and sec. 10, ESEY, E%W%SEY%, E%W%N sec. 11, NWA;
SWa; WSEY, and E%NW USWSE Y. sec. 13, NE;/‘
sec. 4, lots 3 and 4, $%2NW Y%, and S¥%; T.21N,R.8W,, sec. 24, SEY;
sec. 5, lots 3 and 4, and SYaNWY; sec. 13, NW¥: sec. 27, NEYa.
sec. 6, lots 1 and 2, and S%2NEY%; sec. 14, SEY4. ’ T.24N. R. 1? ‘.N"
sec. 7, lots 1 to 4, inclusive, NEY, T.22N,R.8W,, sec. 4, SW /_"
E%NW%%, E%2SW%, and SE%; sec. 5, SW; sec. 8, SEVa;
sec. 8, NWY; sec. 6, lots 3, 4, and 5, and SEVaNW 4; sec. 10, EVz;
sec. 16, EV%; gec. 7, lots 3 and 4, and E¥2SW14; sec. 11, SE¥;
sec. 21, El. sec. 8, SW¥: sec. 17, NE'4;
T.177N. R.6 W,, sec. 17, N% and SE%; sec. 18, NE4;
sec. 15, E% and SW; sec. 18, lots 3 and 4, E¥%:SW%, and SE%, sec. 21, SWi4;
sec. 21, NE; sec. 21, NWY; sec. 23, SWi;
sec. 23, NEY; sec. 32, SEVa. sec. 30, SEY;
sec. 28, SEY; T.23N,R.8W,, sec. gg, Sr:JE‘IASI/qv
sec. 33, NEV4. sec. 1, SW¥; sec. 36, 4.
T.18N,R.8 W, sec. 2, lots 3 and 4, and S%:NW Y4, T.25N,R.10W,
sec. 20, NEY%; sec. 17, EY; sec. 8, lots 1 and 2, and S%NEY%;
sec. 26, NEVa. sec. 21, NEV; sec. 7, NE%;
T.20N,R.6 W, sec. 23, SW¥4; sec. 10, SW¥4;
sec, 15, NEl4. sec. 26, NWY; sec. 14, NW';
T.21N.R. 8 W, sec. 27, N%; sec. 25, NW4;
sec. 5, lots 1 to 4, inclusive, and S¥2NY%; sec. 30, lots 1 to 4, inclusive, NEY, and sec. 29, W¥%;
sec. 6, lots 6 and 7, and E%.SWY; EVv.Wie; sec. 34, NW .
sec. 24, Wie; sec. 31, SEV; T.15N,R. 11 W,
sec. 31, lots 3 and 4, and EX.SWl%. sec. 34, SWY. sec. 8, NW¥s;
T.22N,R. 6 W, T.24 N.,,R.8W,, sec. 26, SEVa.
sec. 4, SEV4; sec. 6, lot 6 and NEYASW¥%; T.16 N,R. 11 W,,
sec. 5, SW,; sec. 7, lots 3 and 4, and EY%2SW ', sec. 14, SW.
sec. 6, lots 8 and 7, and E%SWY4; sec. 19, NEVa; T.24N,R. 11 W,
sec. 7, lot 3 and 4, and EV2SWY%; sec. 21, E%; sec. 14, SE%;
sec. 8, EY2 and NWY; sec. 29, NWi,; “sec. 15, SEYa;
sec. 9, N2 and SWY; sec. 35, SEVa. sec. 24, EVz;
sec. 10, NWY,; T.25N,R.8W,, sec. 26, N%2.
sec. 15, SEY; sec. 4, SWh; T.25N,R. 11 W,
sec. 22, NEX4NEY; sec. 6, lots 8 to 11, inclusive. sec. 1, lots 3 and 4, and S%NWY;
sec. 23, EYe; T.22N,R. oW, sec. 2, lots 1 and 2, and SW4NEY:
sec. 24, NW4; sec. 3, lots 1 to 4, inclusive, and S¥2N¥2;

sec. 8, NWY;
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sec. 9, SW%; sec. 12, EV; . Dated: September 21, 1992.
sec. 11, gE:;u sec. 18, lots 3 and 4, and EY2SW Y4, Dave O'Neal,
sec. 14, SEV%; sec. 20, EY; } g /
sec. 19, lots 1 and 2, and EYaNW¥: oot 22 SV:/‘A' Assistant Secretary fzflhe Interior.
sec. 20, W e: o6, NW‘/‘ [FR Doc. 92-23788 Filed 8-30-92; 8:45 am]
sec. 30, EV; S€C. <5, * BILLING CODE 4310-FB-M

sec. 31, NEVa;
sec. 34, lots 1 to 4, inclusive.
T.26 N,R. 11 W,
sec. 23, SWV,,
T 15N, R.12W,,
sec. 36, SEV.
T.16 N,R. 12 W,,
sec. 8, NEV4.
T 18N, R. 12 W,,
sec. 20, NYzand SW¥.
T 25N, R.12W,,
sec. 12, SYe;
sec. 13, NW¥ and S¥%;
sec. 14, SEV;;
sec. 23, NEVa;
sec. 25, SEY4;
sec. 26, SEYa;
sec. 28, NWY;
sec. 35, We;
sec. 36, SWl4.,
T.14N,R. 13 W,
sec. 20, NWY% and S¥%SW % SE%.
T.19N,R. 13 W,,
sec. 18, NEVa.
T.20N,R. 13 W,,
sec. 19, lots 14 and 15;
sec. 28, EX2SWY.SWY; and W¥%SEYs
SWY,. '
T.14N,R. 14 W,,
sec. 14, NEY4.
T 16N, R. 14 W,,
sec: 20, S'e.
T.15N., R. 15 W,,
sec. 2, lots 1 to 4, inclusive, and S¥2NY2.
T.16 N, R. 15 W,,
sec. 8, NEY4 and N%SYa;
sec. 14, SEY;
sec. 22, N%eSWY,, SWYSW Ve, NVaSEYa
SWY,, SWY.SEYaSW Y4, and SEY;
sec. 24, SEY.
T.16 N,R. 16 W,,
sec. 18, lot 1, NEVaNWY,, and SEV4;
sec. 20, Nv%;
sec. 28, NEYa.
T.14 N,R.17 W,,
sec. 30, NEYa.
T.15N,R. 17 W,,
sec. 6, lots 1 to 5, inclusive, S¥2NEY, and
SEYANW Vg,
sec. 28, NEV4.
T.16 N, R.17 W,,
sec. 14, NEV4.
T.14N,R. 18 W,,
sec. 4, SEVa;
sec. 26, EVe;
sec. 32, SYa.
T.13N,R. 19 W,,
sec. 8, NWYs;
sec. 12, SYa.
T.14N,R.19W,,
sec. 8, N,
sec. 26, NWY,,
T 15N, R.19W,,
sec. 18, lots 1 and 2, and EYaN'W Y.
T.11N.,R. 20 W,,
sec. 2, lots 1 to 4, inclusive, S¥%N%, and
NY%SEVYs.
T.12N.,R.20W,,
sec. 28, S'%.
T.15N,R.20W,,

The areas described aggregate 56,709.41
acres in Sandoval, McKinley, San Juan, and
Rio Arriba Counties.

(d) The surface estate of the following
described lands was patented to the
Navajo Tribe of Indians. The minerals
are not federally owned and will not be
opened to location and entry:

New Mexico Principal Meridian

T.177N,R.4 W,
sec. 2, S%.
T.177N,R. 6 W.,
sec. 16, SEV4.
T.18N.,R.7W,,
sec. 16, NE%.
T.25N,R. 11 W,,
sec. 32, SEa.
The areas described aggregate 800 acres in
Sandoval, McKinley, and San Juan Counties.

2. All of the lands, with the exception
of the lands described in paragraphs
1(b) and 1(d), have been and remain
open to mineral leasing.

3. At 9 a.m. on November 2, 1992, the
lands described in paragraph 1(a) will
be opened to the operation of the public
land laws generally, subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. All valid applications
received at or prior to 9 a.m. on
November 2, 1992, shall be considered
as simultaneously filed at that time.
Those received thereafter shall be
considered in the order of filing.

4. At 9 a.m. on November 2, 1992, the
lands described in paragraphs 1(a) and
1(c) will be opened to location and entry
under the United States mining laws
subject to valid existing rights, the
provisions of existing withdrawals,
other segregations of record, and the
requirements of applicable law.
Appropriation of any of the lands
described in this order under the general
mining laws prior to the date and time of
restoration is unauthorized. Any such
attempted appropriation, including
attempted adverse possession under 30
U.S.C. 38 (1988), shall vest no rights
against the United States. Acts required
to establish a location and to initiate a
right of possession are governed by
State law where not in conflict with
Federal law. The Bureau of Land
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

43-CFR Public Land Order 6948
[1D-943-4214-10; IDI-15709A; IDI-0588401]

Partial Revocation of Secretarial Order
Dated January 29, 1927, Which
Established Powersite Classification
No. 166, and Public Land Order No.
1567, Which Established the Forest
Service Recreation Area Roadside
Zone; Ildaho

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes one
Secretarial Order and one Public Land
Order insofar as they affect 0.21 acre of
National Forest System land withdrawn
for the Bureau of Land Management's
Powersite Classification No. 166, and a
Forest Service Recreation Area
Roadside Zone. The land is no longer
needed for these purposes, and the
revocation is needed to permit disposal
of the land through land exchange. This
action will open 0.21 acre to surface
entry and mining. The land has been
and will remain open to mineral leasing.

EFFECTIVE DATE: November 2, 1992.

FOR FURTHER INFORMATION CONTACT:
Larry R. Lievsay, BLM Idaho State
Office, 3380 Americana Terrace, Boise,
Idaho 83706, 208-384-3166.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1876, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. The Secretarial Order dated
January 29, 1927, which established
Powersite Classification No. 166, and
Public Land Order No. 1567, which
established Forest Service Recreation
Area Roadside Zones, are hereby
revoked insofar as they affect the
following described land:

A parcel of land situated in lot 7,
Section 4, T. 32 N., R. 6 E,, Boise
Meridian. Being more particularly
described as follows:

Commencing at the NW corner of said lot
7; thence along the West line of lot 7, S. 01°11"
E., 645.40 feet to the North right-of-way line of
U.S. Highway 12 and the true point of
beginning; thence S. 7345’ E., 117.10 feet
along the North right-of-way line of U.S.
Highway 12; thence leaving said right-of-way
line N. 41°25' E., 57.40 feet; thence N. 85°05’
W., 167.70 feet; thence S. 01°11° E., 80.90 feet
to the point of beginning.
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The avea described containe 9.21 acre in
Idaho Coumty.

2. At 9 am. on November 2, 1992, the
land shall be opened to such forms of
disposition as may by law be made of
National Forest System land, including
location and entry under the United
States mining laws, subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable Yaw. Appropriation of fand
described i this order under the general
mining laws prior to the date and time of
restoration is unauthorized. Any such
attempted appropriation, including
attempted adverse possession under 30
U.S.C. 38 {1988), shall vest no rights
against the United States. Acts required
to establish a location and to initiate a
right of possession are governed by
State law where not in conflict with
Federal law. The Bureau of Land ’
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: September 21, 1992,
Dave O'Neal,
Assistant Secretary of the Intevior.
[FR Doc. 92-23775 Filed 9-30-82; 845 am]
BILLING CODE 4319-GG-M

ACTION
45 CFR Part 1224

implementation of the Privacy Act of
"4

AGENCY: ACTION.
ACTION: Final Tule.

SUMMARY: On Angust 11, 1992, ACTION
published for notice and comment a
proposed rule to exempt a system of
records from certain provisions of the
Privacy Act of 1974, 5 US.C. 552a
(“Privacy Act”), to the extent that the
system cantains investigatory material
pertaining to the enforcement of
criminal laws ar compiled for law
enforcement purpases. The system of
records to be exempted contains the
investigative files of the Office of the
Inspector General. {See 57 FR 35775.)
ACTION did not receive any comments
on the proposed rule. Therefore,
ACTION has exempted this system of
records from certain provisions of the
Privacy Act.

EFPECTIVE DATE: November 16, 1992,

FOR AURTHER INRFORMATION CONTACT:
Thomeas C. Buchanan, Couneel 10 the
Inspector General, ACTYON, at {202)

006-4964; or Bdwexd F, Carey, Privacy
Act Officer, at {202) 606-5242.
SUPPLEMENTARY INFORRMATION: On
December 31, 1991, ACTION published a
*“Notice of Systems of Records” in the
Federal Register (58 FR 67578). included
in this notice is system number
“ACTION-15," the Office of the
Inspector General investigative Files.
This system contains investigatory
material pertaiming to-the enforcement
of criminal laws and compiled for law
enforcement purposes. :

ACTION has now exempted this
system of records from specified
provisions of the Privacy Act. Section
{i)(2) of the Privacy Act provides that
the head of an agency may promulgate
rules 10 exemp! any system of records
within the agency from any part of
section 5524 excepl subsections b},
(c)(1) and [2), {e)[4}{A) through {F}, [e}B),
7). (8), (20), and (11}, amd [i}; if the
system of records is—

maintained by an agency or component
thereof which performs as its principal
function any activity pertaining to the
enforcement of criminal laws * * * and
which consists of [A) Information
compiled for the purpase of identifying
individual ciminal offendere and
alleged offemders and consisting only of
identifying data and notations of arrests,
the nature and disposition of criminal
charges, sentencing, confinement,
release, and parole and probation
status; {B) information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable indivichral; or {C) reports
identifiable to =m individual compiled at
any stage of the process of enforcement
of the criminal 1aws from arrest or
indictment through release from
supervision. ‘

Section (k¥{2} of the Privacy Act
provides that the head of an agency may
promuigate rules to exempt any system
of records within the agency from
sections 5§52a {c)(3), {d), {e)}(1), {e)(&) G
through (l), and {f), if the eystem of
records s “investigatory material
compiled for law enforcement
purposes.”

If a system of records is not exempted
from these sections, the Privacy Act
generally requires the agency te:
Account for dieclosures; permit
individuals access to their records;
permit individuais to request
amendment 1o their reconds; collect
information directly from the subject
individual; publish information in the
Federal Register about access to
records; and promulgate rules that
establish procedures for actice and
disclosure of records. The exemptions

thut mey be asoerted with respect to
investigatery systems of recorde permit
an agenoy 10 protect information when
disclosure would interfere with the .
conduct of the agency's nvestigations.

The Office of the Inspector General
Investigative Files contain information
of the type described in the ahove
mentioned exemptions to the Pri
Act. The Inspector General Act of 1978,
as amended, 5 U.S.C. app. 3, authorizes
the Inspector General of ACTION to
conduct investigations 1o detect fraud
and abuse in the programs and
operations of ACTION and to assiet in
the prosecution of participaats in such
fraud or abuse. The Office of the
Inepector General of ACTION maimtaing
information in this system of records
pursuant to its law enforcement and
criminal frvestigation functions.

ioms under section 552a (j}{2) and
(k)(2) are necessary to maintain the
integrity and confidentiality of the
investigative files and to protect
individuals from harm. Disclosure of
information in these investigatory files
or disclosure of the identity of
confidemtial sources would seriousty
undermine the effectiveness of the
Inspector Genveral's investigations.
Knowledge of such investigations also
could enable subjects of the
investigation to take action to prevent
detection of crimirval activities, conoeal
or destroy evidence, or escape
prosecution. Disclosure of this
informetion could lead to intimidation
of, or harm 1o, informants, witaceses,
inwestigative persomael, or dyeir fanzilies.
The imposiiion of certain restrictions on
the manner in which inlormation is
collected, verilied, or retained could
significantly impede the effectiveness of
the investigations oY the Office of the :
Inspector General and could preclude
the apprehension and successful
prosecution of persons engaged in fraud
or criminal activity.

Section 1224.1-14 of the ACTION
regulations {45 CFR part 1224)
previously was promulgated to exempt
various investigatory records from
certain requirements of the Privacy Act.
In conmection with the establishment of
the system of records containing the
Office of the Inspector General
vestigative Files, ACTION has
amended part 1224 by adding a new
section, 45 CFR 1224.1-19, Inspector
General Exemptions, pursuant to section
552a (j)(2) and (k)(2) of the Privacy Act.

Pursuant to section 605(b) of the
Regulatory Flexibility Act, § US.C.
605(b), the Director of ACTION certifies
that the amemdmants to part 1284 witl
not have a significant impact on a
substantial number of srrafl entities. The
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Director further finds that the proposed
rule is not a “major rule” under
Executive Order No. 12291 since it will
not have an annual effect on the
economy of $100 million or more.

List of Subjects in 45 CFR Part 1224

Privacy, Reporting and recordkeeping
requirements,

For the reasons stated in the
preamble, chapter XII, subtitle B, title 45,
Code of Federa! Regulations, is
amended as follows:

PART 1224—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

1. The authority citation for part 1224
continues to read as follows:

Authority: Public Law 93-579, 5 U.S.C. 552a.

2. Section 1224.1-19 is added to read
as follows:

§ 1224.1-19 Inspector General
exemptions.

Pursuant to sections (j) and (k) of the
Privacy Act of 1974, ACTION has
promulgated the following exemptions
to specified provisions of the Privacy
Act:

(a) Pursuant to, and limited by, 5
U.S.C. 552a(j)(2), the system of records
maintained by the Office of the
Inspector General of ACTION that
contains the Investigative Files shall be
exempted from the provisions of 5 U.S.C.
552a, except subsections (b), (c) (1) and
(2), (e)(4) (A) through (F), (e) (8), (7), (9).
(10), and (11), and (i), and 45 CFR
1224.1-12, 1224.1-13, 1224.1-15, 1224.1—
16, 1224.1-17, and 1224.1-18, insofar as
the system contains information
pertaining to criminal law enfercement
investigations.

{b) Pursuant to, and limited by, 5
U.5.C. 552a{k)(2}, the system of records
maintained by the Office of the
Inspector General of ACTION that
contains the Investigative Files shall be
exempted from 5 U.S.C. 552a (c)(3), (d),
(e)(1), (e)(4) (G), (H), and (1), and (f), and
45 CFR 1224.1-12, 1224.1-13, 1224.1-15,
1224.1-16, 1224.1-17, and 1224.1-18,
insofar as it contains investigatory
materials compiled for law enforcement
purposes.

Dated: September 24, 1992.
Jane A. Kenny,
Director, ACTION.
{FR Doc. 92-23770 Filed 8-30-92; 8:45 am]

BILLING CODE 6050-28

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49'CFR Part 214
[FRA Docket No. ROS-2, Notice No. 3]
RIN 2130-AA48 '

Bridge Worker Safety Rules
AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Suspension of sections on fall
protection.

SUMMARY: On June 24, 1992, FRA
published regulations on safety
standards for the protection of those
who work on railroad bridges (49 CFR
part 214). On July 2, 1992 (57 FR 25561),
the effective date was corrected to July
24,1992, and on July 9, 1992 (57 FR
30429) FRA changed the effective date to
August 24, 1992. FRA is suspending 49
CFR 214.103 and 49 CFR 214.105 until
November 24, 1992. The effective date of
all other sections of 49 CFR part 214
remains August 24, 1992,

EFFECTIVE DATES: Part 214, which was

- published at 57 FR 28116, was effective

on August 24, 1992. Effective September
28, 1992, 49 CFR 214.103 and 214.105 are
suspended until November 24, 1992.
ADDRESSES: Any petition for
reconsideration should be submitted to
the Docket Clerk, Office of Chief
Counsel, FRA, 400 Seventh Street SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Edward R. English, Director, Office of
Safety Enforcement, Office of Safety,
FRA, 400 Seventh Street, SW.,
Washington DC 20590 (Telephone: 202-
366-9252), or Christine Beyer, Trial
Attorney, Office of Chief Counsel, FRA,
400 Seventh Street SW., Washington,
DC 20590 {Telephone: 202-366-0443).
SUPPLEMENTARY INFORMATION: On
August 12, 1992, the Association of
American Railroads (AAR) filed a
Petition for an Extension of Time of the
Effective Date of the Bridge Worker
Safety Rules, 49 CFR part 214. In that
Petition, the AAR states that an
extension of the effective date for
implementation of the bridge worker
stdndards from August 24, 1992 to
January 1, 1993 is necessary in order to

* provide the railroads sufficient time to

purchase fall protection equipment and
train employees on its use. The AAR
states that the bridge standards
promulgated by the Federal Railroad
Administration (FRA) on June 24, 1992

- (67 FR 28116) require the use of fall

protection in situations where
equipment was not used previously, and
that the new equipment could not be

furnished by suppliers prior to the
effective date or with sufficient time to
allow for necessary training of R
employees. In support of this, the AAR
submitted affidavits from the Atchison,
Topeka & Santa Fe Railway Company
and Burlington Northern Railroad.

AAR's Petition requests a delay in the
effective date for all sections of the
Bridge Worker Safety Rule, but the
evidence supplied concerning
unavailability of equipment and training
time relate only to those sections
involving fall protection, 49 CFR 214.103
and 214.105. Therefore, the request to
delay the effective date of the entire rule
is denied. Sections 214.1 through 214.101
and sections 214.107 through 214.117
remain in effect as of August 24, 1992.

Based on information received from
the AAR, however, FRA has determined -
that in the interest of employee safety
the sections of the rule that relate
specifically to fall protection, §§ 214.103
and 214.105, must be suspended. This
suspension is provided so that the
railroads can complete a comprehensive
acquisition, implementation, and
training program that will meet the
requirements of the rule, and ultimately
ensure a safe workplace for bridge
workers. Class 1 railroads such as CSX
Transportation, Inc., Union Pacific
Railroad company, and Southern Pacific
Transportation Company were fully
prepared to meet all requirements of the
rule on its effective date, August 24,
1992. In addition, many Class 2 and 3
railroads were in compliance on that
date. However the AAR has submitted
information indicating that many Class 1
railroads, including Burlington Northern
Railroad, Consolidated Rail
Corporation, Norfolk Southern Railway
Company, Atchison, Topeka & Santa Fe
Railway Company, and Illinois Central
Railroad Company have been unable to
acquire a sufficient number of body
harnesses and lifeline systems to fully
equip their track employees who
perform werk on railroad bridges.

In addition, the AAR states that the
railroads have not had ample time to
complete a training program for bridge
and track employees on proper use of
the new equipment. While FRA believes
that a diligent effort by all railroads to
meet the requirements of the new rule
would have resulted in a suitable supply
of complying fall protection devices, the
sixty days that elapsed between
publication and implementation of the
rule now appears to have been an
insufficient amount of time to train
adequately the track and bridge workers
whe must use the required equipment. In
particular, many track employees will
be using fall protection systems for the
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first time, and must be provided a
comprehensive training program to
ensure their safety. Therefore, this
suspension is granted so that all
railroads complete such a program for
their employees. Although sections
214.103 and 214.105 are suspended until
November 24, 1992, FRA intends to
actively monitor the railroads’ progress
toward full compliance with the
requirements of 49 CFR part 214 during
this acquisition, implementation, and
training period.

Finally, because regulations
promulgated by the Occupational Safety
and Health Administration {OSHA)
applied to railroad bridge workers until
the effective date of FRA's new bridge
worker standards, OSHA's standards
that address fall protection systems -
specifically shall now remain in effect
until November 24, 1992.

Due to potential employee safety
hazards and the need for a prompt
response to the AAR's Petition to
Extend Time, FRA has determined that
notice and comment on this issue would
be impractical, unmecessary, and
contrary to the public interest. The
parties directly affected by the
extension, the railroad industry and the
Brotherhood of Maintenance-of-Way
Employees, have been apprised of the
request and given an opportunity to
comment.

Regulatory Impact

E.O. 12291 and DOT Regulatory Policies
and Procedures

This change to the final rule has been
evaluated in accordance with existing
policies and procedures and is
considered to be nonmajor under
Executive Order 12291. However, it is
considered to be significant under DOT
policies and procedures (44 FR 11304)
because it is part of a substantial
regulatory program.

The suspension relates to only two
secticns of the final rule. and those
sections. governed by the regulations of
the Occupsational Safety and Health
Administration {OSHA) prior to
issuance of FRA's bridge worker
standards, will continue 1o be governed
by OSHA until the new effective date.
Therefore, there are no new costs
asscciated with this suspension.
Regulctory Fiexibility Act

The Regulatory Flexibility Act of 1980
{5 U.S.C. 801 et seq.) requires a review of
rules to assess their impact on small
entities. This suspension of two sections
of the final rule results in a continuation
of authority of the existing OSHA
regulations, and will have no new direct
or indirect economic impact on small

units of government, businesses, or
other organizations. Therefore, it is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the provisions of the Regulatory
Flexibility Act.

Paperwork Reduction Act

There are no paperwork requirements
associated with this suspension.

Environmental impact

FRA has evaluated this suspension in
accordance with its procedures for
ensuring full consideration of the
environmental impact of FRA actions, as
required by the Nationa! Environmental
Policy Act {42 U.S.C. 4321 et seg.), other
environmental statutes, Executive
Orders, and DOT Order 5610.1c. This
suspension meets criteria establishing
this as a nonmajor action for
environmental purposes.

Federalism Implications

This suspension will not have a
substantial effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various levels
of government, Thus, in accordance with
Executive Order 12612, preparation of a
Federalism Assessment is not
warranted.

Therefore, effective September 28,
1992, 49 CFR 214.103 and 214.105 are
suspended until November 24, 1992

Issued this 28th day of September 1992,
Gilbert E. Carmichael,

Administrator.
[FR Doc. 92-23880 Filed 5-30-92; 8:45 am]
BILLING CODE 4010-86-M

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docke? No. 81-2; Notice 13]
RIN 2127-AD3S

Federal Motor Vehicie Safety
Standards Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Change of effective date for
adding previously adopted amendments
to the Code of Federal Regulations
(CFR).

sumMMARY: This document changes the
date when amendments to Standard No.
108 published on April 18, 1981, will be
added to the text of that standard as it

appears in the CFR, from September 1,
1993, to October 1, 1992. There is no
substantive effect of this change as the
paragraphs containing substantive
requirements for center high-mounted
stop lemps {CHMSL) on vehicles other
than passenger cars retain the originally
stated date of September 1, 1903, for
mandatory compliance with the CHMSL
requirements. The change has the effect
of making immediately effective the
redesignation of certain paragraphs of
the standard. This ection is taken
pursuant to a comment submitted in an
unrelated rulemaking.

EFFECTIVE DATE: The effective date of
the amendment to 49 CFR part 571
published in FR Doc 91-9220 on April 19,
1991 (58 FR 16105) is changed from
September 1, 1993, to October 1, 1992.

FOR PURTMER INFORMATION CONTACT:
Patrick Boyd, Office of Rulemaking {202~
366-6436). :

SUPPLEMENTARY INFORMATION: This
notice resolves a conflict that has arisen
between g final rule amending Federal
Motor Vehicle Safety Standard No. 108,
Lamps, Reflective Devices, and
Associated Equipment, and a notice of
proposed rulemaking {(NPRM).

On April 19, 1991, NHTSA issued a
final rule (56 FR 16020) that had the
following effects. Paragraph 55.1.1.27
was revised to require motor vehicles
other than passenger cars
“manufactured on and after September
1, 1993" to be equipped with high-
mounted stop lamps. Paragraphs
$5.1.1.28, $5.1.1.29, $5.1.1.30 and
55.1.1.31 were redesignated respectively
as paragraphs 85.1.1.29, $5.1.1.30,
$5.1.1.31, and 55.1.1.32. New paragraph
55.1.1.28 was added to permit vehicles
other than passenger cars
“manufactured between September 1,
1992, and September 1, 1883 to be
voluntarily equipped in accordance with
$5.1.1.27 and 55.3.1.8, also revised by the
final rule. Finally, Tables HI and IV were
revised to reflect the applicability and
location requirements for center high-
mounted stop lamps on vehicles other
than passenger cars. The notice gave the
overall effective date of the final rule as
September 1, 1993, The amendments
were published at pages 320-21,
following the current text of Standard
No. 108, in "Title 49 Code of Federal
Regulations parts 400 to 999 Revised as
of October 1, 1991."

On July 8, 1992, NHTSA published a
notice of proposed rulemaking (NPRM)
(57 FR 30189) regarding the marking of
sealed beam headlamps which also
proposed to transfer paragraphs of
$5.1.1 relating to replacement equipment
to paragraph S5.7 Replacement
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Equipment. Under the NPRM,
redesignation of many of the remaining
paragraphs of $5.1.1 was also proposed.
However, the proposal was made with
reference to Standard No. 108 as it
remains in effect until September 1,
1993, and did not take into account the
amendments which become effective
that day. Ford Motor Company, in
commenting on the NPRM, related it to
the standard as amended by the April
1991 notice, instead of the standard as it
currently appears in the CFR, and found
certain apparent errors and
inconsistencies.

In formulating the final rule on the
NPRM, NHTSA is faced with two
choices. The first is based on the
standard as it currently appears in the
CFR. If the agency took this approach, it
would issue the firal rule with the
redesignations as proposed in July 1992,
(which would only be in effect until
September 1, 1993), relating Ford's
comments to the extent possible. At the
same time, the agency would amend the
redesignations that are scheduled to
become effective on September 1, 1993.
The second choice is based on the
standard as amended by the April 1991
final rule. Under this approach, the
agency would accelerate the 1993
effective date for adding the 1991
amendments to the CFR so that the final
rule on headlamp markings can adopt a
definitive redesignation of paragraphs
without further amendments. The
agency has chosen this alternative
course.

Accelerating the effective date for
adding the April 1991 amendments to
the CFR results in no substantive
burden. No compliance date or text is
changed. The mandatory CHMSL
provisions of paragraph $5.1.1.27, by
their own terms, will still not come into
effect for vehicles other than passenger
cars until September 1, 1993. The
optional CHMSL compliance provisions
in Paragraph $5.1.1.28, by their own
terms, are still effective only between
September 1, 1992, and September 1,
1993. There is no substantive reason
why the redesignation of paragraphs of
$5.1.1, and the changes to Tables Iil and
IV cannot be made effective
immediately. NHTSA also notes that
such an amendment with an effective
date of October 1, 1992 for adding the
amendments to the text of the standard
in the CFR, will allow publication of the
most current version of Standard No.
108 in the next volume of 49 CFR parts
400-999 revised as of October 1, 1092,
The clarity that this will afford is in the
public interest.

Accordingly, for the reasons stated
above, NHTSA finds that prior notice

and an opportunity for comment are not
required for this change, and that an
effective date of October 1, 1992 for
adding the amendments to 49 CFR
571.108 Motor Vehicle Safety Standard
No. 108, published on April 19, 1991, to
the CFR is in the public interest. The
effective date for adding the
amendments of April 19, 1991, to the
CFR is changed from September 1, 1993,
to October 1, 1992.

Authority: 15 U.S.C. 1392, 1407; delegation
of authority at 49 CFR 1.50. :

Issued on: September 28, 1992.
Marion C. Blakey,
Administrator.
[FR Doc. 92-23872 Filed 8-29-92; 9:11 am]
BILLING CODE 4910-59-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RiN 1018-AB356

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for the Washington,
Oregon, and California Population of
the Marbled Murrelet

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines the
Washington, Oregon, and California
population of the marbled murrelet
(Brachyramphus marmoratus
marmoratus) to be a threatened species
pursuant to the Endangered Species Act
of 1973, as amended (Act) (16 U.S.C.
1531 et seq.). The marbled murrelet is
threatened by the loss and modification
of nesting habitat (older forests)
primarily due to commercial timber
harvesting. It is also threatened from
mortality associated with current gill-net
fishing operations off the Washington
coast and the eifects of oil spills. This
rule extends the Act's protection to the
marbled murrelet in Washington,
Oregon, and California. Pursuant to an
order of the United States District Court,
Western District of Washington at
Seattle, dated September 15, 1992, this
listing takes effect immediately.
EFFECTIVE DATE: September 28, 1992.
ADORESSES: The complete file for this
rule is available for public inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Portland Field Office, 2600 SE.
98th Avenue, suite 100, Portland, Oregon
97266.

FOR FURTHER INFORMATION CONTACT:
Mr. Russell D. Peterson, Field
Supervisor, at the above address {503/
231-6179).

SUPPLEMENTARY INFORMATION:
Background
Biological Considerations

The marbled murrelet
(Brachyramphus marmoratus) is a small
seabird of the Alcidae family. It was
first described in 1789 by Gmelin as
Colymbus marmoratus, but in 1837
Brandt placed it under the genus
Brachyramphus (American
Ornithologists' Union 1983). The North
American subspecies (B. m.
marmoratus) ranges from the Aleutian
Archipelago in Alaska, eastward to
Cook Inlet, Kodiak Island, Kenai
Peninsula, and Prince William Sound,
southward coastally throughout the
Alexander Archipelago of Alaska, and
through British Columbia, Washington,
Oregon, to central California. Some
wintering birds are found in southern
California. A separate subspecies (B. m.
perdix) is present in Asia.

Marbled murrelets feed primarily on
fish and invertebrates in near-shore
marine waters. The majority of marbled
murrelets are found within or adjacent
to the marine environment, although
there have been detections of marbled
murrelets on rivers and inland lakes
(Carter and Sealy 1986). Marbled
murrelets spend the majority of their
lives on the ocean, and come inland to
nest, although they visit some inland
stands during all months of the year.
Marbled murrelets have been recorded
up to 80 kilometers (50 miles) inland in
Washington (Hamer and Cummins
1991), 56 kilometers (35 miles) inland in
Oregon (Nelson 1990), 37 kilometers (22
miles) inland in northern California
(Carter and Erickson 1988, Paton and
Ralph 1990), and 18 kilometers (11 miles)
inland in central California (Paton and
Ralph 1990). However, marbled
murrelets are not evenly distributed
from the coast to the maximum inland
distances, with higher detections being
recorded closer to the coast. Hamer and
Cummins (1891) found that over 90
percent of all observations were within
60 kilometers (37 miles) of the coast in
the northern Washington Cascades. In
Oregon, marbled murrelets are observed
most often within 20 kilometers {12
miles) of the ocean (Nelson 1990).

Marbled murrelets are semi-colonial
in their nesting habits, and simultaneous
detections of more than one bird are
frequently made at inland sites. Nesting
marbled murrelets are often aggregated;
for example, two nests discovered in
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Washington in 1990 were located only
46 meters (150 feet) apart {Hamer and
Cummins 1990).

Marbled murrelets do not reach
sexual maturity until their second year.
Like other alcids, adult marbled
murrelets produce 1 egg per nest. Alcids
typically have a variable (not all adults
may nest every year) reproductive rate,
and marbled murrelets exhibit this same
trend. Adult/juvenile ratios from counts
along the central Oregon coast indicated
a recruitment rate of less than 2 percent
per year over the past 4 years (1988~
1991) (Nelson, in /itt., 1992).

Adult marbled murrelets lay one egg
on the limb of an old-growth conifer
tree. Nesting occurs over an extended
period from mid-April to late September
(Carter and Sealy 1987). Incubation lasts
about 30 days and fledging takes
another 28 days (Hirsch et a/. 1981,
Simons 1980). Both sexes incubate the
egg in alternating 24-hour shifts (Simons
1980, Singer et al. 1991). Flights by
-adults are made from ocean feeding
areas to inland nest sites most often at
dusk and dawn (Hamer and Cummins

-1991). The adults feed the chick at least
once per day, carrying one fish at a time
{Carter and Sealy 1987; Hamer and
Cummins 1991; Singer et al. 1992;
Nelson, OR Coop. Wildl. Res. Unit, pers.
comm., 1992). The young are altricial,
and remain in the nest longer than
young of most other alcids. Before
leaving the nest, the young molt into a
distinctive juvenile plumage. Fledglings
appear to fly directly from the nest to
the sea, rather than exploring the forest
environment first (Hamer and Cummins
1991).

In California, Oregon, and
Washington marbled murrelets use older
forest stands near the coastline for -
nesting. These forests are generally
characterized by large trees (> 80
centimeters (32 inches) dbh), multi-
storied stand, and a moderate to high
canopy closure. In certain parts of the
range, marbled murrelets are also
known to use mature forests with an
old-growth component. Trees must have
large branches or deformities for nest
platforms (Binford et al. 1975; Carter and
Sealy 1987; Hamer and Cummins 1990,
1991; Singer et al. 1991, 1992; Nelson, in
litt., 1991). Marbled murrelets tend to
nest in the oldest trees in the stand.

Twenty-three tree nests have been
located in North America; five in
Washington, seven in Oregon, four in
California, two in British Columbia, and
five in Alaska (Binford et al. 1975;
Quinlan and Hughes 1990; Hamer and
Cummins 1990, 1991; Kuletz 1991; Singer
et al. 1991, 1992; Nelson et al., unpubl.
data). All 16 of the nests found in
Washington, Oregon, and California

were located in old-growth trees that
ranged in diameter at breast height

(dbh) from 88 centimeters (35 inches} to

533 centimeters (210 inches) with a
mean of 203 centimeters (80 inches).
Nests were located high above ground
and usually had good overhead
protection; such locations would allow
easy access to the exterior of the forest.
Nest sites were located in stands
dominated by Douglas-fir (Pseudotsuga
menziesii) in Oregon and Washington,
and in old-growth redwood (Sequoia
sempervirens) stands in California.
Nests were mostly placed in older
Douglas-fir trees within these stands.

It is difficult to locate individual nests
for a species that may only show
activity near its nest one time per day,
and may do so under low light
conditions. Therefore, occupied sites or
suitable habitat become the most
important parameters to consider when
evaluating its status. Active nests, egg
shell fragments or young found on the
forest floor, birds seen flying through the
forest beneath the canopy, birds seen
landing, or birds heard calling from a
stationary perch are all strong indicators
of occupied habitat. Biologists have
documented 154 occupied sites in the
Oregon Coast Ranges, all in old-growth
forests or mature forest stands with an
old-growth component.

Marbled murrelets more commonly
occupy old-growth forests compared to
mixed-age and young forests in
California, Oregon, and Washington. In
California, the species is restricted to
old-growth redwood forests in Del
Norte, Humboldt, San Mateo, and Santa
Cruz Counties (Paton and Ralph 1988).
In surveys of mature and second-growth
forests of California, marbled murrelets
were only found in these forests where
there was nearby old-growth, or where
residual older trees remained; murrelets
were absent from 80 percent of the
second-growth forests examined (Ralph
et al. 1990). In northwest Washington,
marbled murrelets are mostly found at
old-growth/mature sites (Hamer and
Cummins 1990). In Oregon, marbled
murrelets occupy stands dominated by
larger trees (averaging greater than or
equal to 82 centimeters (32 inches) dbh) -
more often (statistically significant) than
those dominated by smaller trees
(Nelson 1990).

Stand size is also an important factor
for marbled murrelets. These birds more
commonly occupy larger stands (greater
than 202 hectares {500 acres)) than
smaller stands (less than 40 hectares
(100 acres)) in California; marbled
murrelets are usually absent from
stands less than 24 hectares (60 acres) in
size (Paton and Ralph 1988, Ralph et al.
1990). Marbled murrelets generally do

not occur in isolated stands of coastal
old-growth forest in California (CDFG,
in litt., 1992). In Washington, marbled
murrelets are found more often when the
percent of available old-growth/mature
forests makes up over 30 percent of the
landscape. Similarly, fewer murrelets
are found when clearcut/meadow areas
make up more than 25 percent of the
landscape (Hamer and Cummins 1990).
Nelson (1990) found that a statistically
significant lower number of detections
were noted in the highly fragmented
Oregon Coast Range, compared to
detection rates documented by Paton
and Ralph (1988) in a less fragmented
area in northern California.

Concentrations of marbled murrelets
offshore are almost always adjacent to
older forests on-shore. Nelson (1990) and
Ralph et al. (1990) found marbled
murrelets were absent offshore where
on-shore older forests were absent.
Large geographic gaps in offshore
marbled murrelet numbers occur in
areas such as that between central and
northern California (a distance of 480
kilometers (300 miles)), and between
Tillamook County, Oregon, and the
Olympic Peninsula (a distance of about
190 kilometers (120 miles)), where nearly
all older forest has been removed near
the coast. Small rafts of marbled
murrelets may be found associated with
remaining insolated stands of older
forests {e.g., the Nemah site).
Historically, records for California
indicate that marbled murrelets were
found “regularly” and were “plentiful”
along the coast from Monterey County
north to the Oregon border (Grinnell and
Miller 1944; Paton and Ralph 1988).
Historical records of marbled murrelets
also showed significant numbers during
the nesting season near the mouth of the
Columbia River in Clatsop County,
Oregon. Marbled murrelets are rarely
found in this area, where extensive
harvesting of older forests has also
occurred (Nelson et al., in press).

Population size for marbled murrelets
is most accurately estimated by
counting the numbers of birds observed
in the marine environment.
Washington's breeding population is
estimated to be a maximum of 5,000
birds (Speich et al., in press). The
current population estimates for Oregon
and California are fewer than 1,000 pairs
(Nelson et al., in press), and about 2,000
birds (Carter et a/. 1990), respectively.
By extrapolating from known population
numbers in relation to the remaining
available nesting habitat, it has been
estimated that 60,000 marbled murrelets
may have been found historically along
the coast of California (Larsen 1991).
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The principal factor affecting the
marbled murrelet in the three-state area,
and the main cause of population
decline has been the loss of older forests
and associated nest sites. Older forests
have declined throughout the range of
the marbled murrelet as a result of
commercial timber harvest, with
additional losses from natural causes
such as fire and windthrow. Most
suitable nesting habitat (old-growth and
mature forests) on private lands within
the range of the subspecies in
Washington, Oregon, and California has
been eliminated by timber harvest
(Green 1985; Norse 1988; Thomas et al.
1990). Remaining tracts of potentially
suitable habitat on private lands
throughout the range are subject to
continuing timber harvest operations
(see Factor A). Mortality associated
with oil spills and gill-net fisheries (in
Washington) are lesser threats
adversely affecting the marbled
murrelet.

Distinct Population Segment

The Act defines “species” to include
any subspecies of fish or wildlife or
plants, and any distinct population
segment of any species or vertebrate
fish or wildlife which interbreeds when
mature (16 U.S.C. 1532 (6)). As discussed
under Factor D in the Summary of
Factors Affecting the Species section of
this rule, existing legal mechanisms are
not adequate to protect the marbled
murrelet in California, Oregon, and
Washington. The three states
encompass roughly one-third of the
geographic area occupied by this
subspecies, comprising a significant
portion of its range. The amount of
nesting habitat has undergone a
tremendous decline since the late 1800s
(most of which has taken place during
the last 20 to 30 years), especially in the
coastal areas of all three states.

At the time of proposing to list the
marbled murrelet in Washington,
Oregon, and California, the Service
considered the murrelets in these States
to constitute a distinct population
segment comprising a significant portion
of the eastern Pacific subspecies of the
marbled murrelet. While the Service
continues to believe that existing legal
protection is not adequate to ensure
survival of murrelets in the three-state
area, some question remains whether
the population listed in this rule
qualifies for protection under the Act's
definition of “species.”

Compliance with a court order
required a final decision on listing to be
made at this time, Based on the
information now available to the
Service, the only supportable decision
that can be reached within the limit

imposed by the court is to list the
population as proposed. Nevertheless,
the Service intends to reexamine the
basis of recognizing this population of
murrelets as a “species’ under the Act.
Within 90 days, the Service will
announce the results of this examination
and at that time may propose a
regulatory change that would alter the
listing of the murrelet as a threatened
species.

Previous Federal Actions

The National Audubon Society
submitted a petition to the Service on
January 15, 1988, the list the
Washington, Oregon, California
population of the marbled murrelet as a
threatened species. Settion 4(b){3)(A) of
the Act requires that, to the maximum
extent practicable, within 90 days of
receipt of a petition to list, delist, or
reclassify a species, a finding be made
as to whether substantial information
has been presented indicating that the
requested action may be warranted. The
90-day finding stating that the petition
had presented substantial information to
indicate that the requested action may
be warranted was published in the
Federal Register on October 17, 1888 (53
FR 40479). Because of the increased
research efforts and the amount of new
data available, the status review period
was reopened, with the concurrence of
the petitioners, from March 5, 1990
through May 31, 1990 (55 FR 4913).

The marbled murrelet has been
included in the Service's Notice of
Review for vertebrate wildlife as a
category 2 candidate species for listing
since 1989 (54 FR 554). A category 2
candidate is one for which information
contained in Service files indicates that
preparation of a proposal to list the
species is possibly appropriate but
additional data is needed to support a
listing proposal. The best available
scientific and commercial data were
analyzed and evaluated as a result of
the status review mentioned above. The
review included the pertinent data
available from both published and
unpublished sources. Unpublished
sources included solicited progress and
final reports, file data, meeting notes,
letters, and personal contact with
agencies, organizations, and individuals.
These data elevated the marbled
murrelet to category 1 candidate status
and contributed to the information on
which the decision to propose this
species for listing was based. A category
1 candidate is one for which the Service
has sufficient data in its possession to
support a listing proposal. On June 20,
1991, the Service published a proposal to
list the marbled murrelet as a threatened
species in Washington, Oregon, and

California (56 FR 28362). This proposed
rule constituted the 12-month finding
that the petitioned action was
warranted, in accordance with section
4(b)(3)(B) of the Act.

On January 30, 1992, the Service
published a notice in the Federal
Register (57 FR 3804) that reopened the
comment period on the proposed listing
for 30 days. This action was taken to
gather the most updated information on
the marbled murrelet. Having
considered all the information presented
during the comment periods, the Service
now determines the marbled murrelet in
Washington, Oregon, and California to
be a threatened species.

Summary of Comments and
Recommendations

In the June 20, 1991, proposed rule {56
FR 28362) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final decision. The comment period
originally closed September 18, 1991.
Appropriate state agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. No requests for
public hearings were received. On
January 30, 1992, the Service published
in the Federal Register (57 FR 3804) a
notice that reopened the comment
period for 30 days to solicit additional
biological information on the status of
the marbled murrelet.

During the comment periods, totaling
120 days, 52 letters on the proposal were
received. Five additional comments
were received shortly after the official
comment period closing dates. Of the 57
comments received, 30 (53 percent)
supported the proposal, 8 (14 percent)
opposed the proposal, and 19 (33
percent) were neutral. Opposing
comments were received from various
companies and organizations that are
directly or indirectly related to the
timber industry, and from individuals
who rely on a timber-supported
economy. The California Department of
Fish and Game (CDFG} and Oregon
Department of Fish and Wildlife
(ODFW) submitted biological
information on the status of the marbled
murrelet and supported Federal listing.
The Washington Department of Wildlife
submitted biological information, but
did not state a position on the proposed
listing. The Forest Service, Bureau of
Land Management (Bureau), and U.S.
Department of the Navy presented
biological information on the murrelet
but did not state positions on the
proposed Federal listing. Some of the
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commenters submitted additional data

that has been incorporated into this rule.

Written comments obtained during
the comment periods are combined in
the following discussion. Opposing
comments and other comments
questioning the rule can be placed in a
number of general groups, organized
around specific issues. These categories
of comment, and the Service’s response
to each are listed below.

Issue 1. Current Regulatory Mechanisms

Comment: Some commenters
disagreed with the conclusion that
adequate regulatory protection does not
exist for the marbled murrelet in
California. They stated that the majority
of known marbled murrelet habitat in
California is located in State or National
Parks that is protected from timber
harvesting. In addition, the small but
significant amount of murrelet habitat
found on private timberlands in
California is adequately protected
through the evaluation and review
process conducted by the California
Board of Forestry (Board). California
environmental statutes provide
sufficient protection for the bird in that
state.

Another commenter stated that the
Service failed to assess the degree to
which current regulatory mechanisms
will maintain a viable sub-population of
marbled murrelets and that land
allocations and projected forest
conditions described in the Final Forest
Service Land Management Plans (Forest
Plans} were not analyzed. Through
wilderness, critical habitat for the
northern spotted owl (Strix occidentalis
caurina), and other non-timber harvest
“set asides,” final Forest Plans in
Oregon and Washington have left only
18 percent of the original land base that
was primarily available for timber
production.

Service Response: The Service
considered all the existing applicable
regulatory mechanisms that deal with
timber harvest and marbled murrelets
on private, State, and Federal lands in
California, Oregon, and Washington.
These issues are discussed in the
Summary of Factors section, Factor D.
The Service concludes that existing
management plans pertaining to timber
harvest and marbled murrelets are
inadequate to ensure the survival of the
species. The management direction for
the northern spotted owl, in many cases,
will not adequately provide for marbled
murrelets (see Factor D). Furthermore,
Forest Plans are flexible and could be
altered in the future, and thus protection
afforded to marbled murrelets may be
temporary.

Comment: The Siuslaw National -
Forest's Land and Resource Plan
provided adequate protection for the
marbled murrelet because the age class
inventory of acres that marbled
murrelets can utilize increases over
time.

Service Response: The Siuslaw
National Forest is highly fragmented at
present; and it is only a small part of the
marbled murrelet's range. The Siuslaw
National Forest Plan (USDA 1990)
estimates only 6 percent (13,680 hectares
(33,800 acres)) of the forested land base
remains as older forest. Of this total, 32
percent {4,330 hectares {10,700 acres)) is
non-reserved. The Forest Plan estimates
that 1,200 hectares (3,000 acres) of the
non-reserved old-growth will be
harvested during the next 10 years and
the remaining within the next 50 years
(p. II-3). The Service will continue to
work with the Siuslaw National Forest
to evaluate the value of the forest for
marbled murrelets and encourage
actions that are of benefit to the species.

Issue 2. Insufficiency of Scientific Data
Habitat Association

Comment: Several commenters
thought that too few nests had been
discovered to date to be able to meke
the assumption that nesting habitat
consisted of old-growth and mature
forests, and the small set of marbled
murrelet nest sites did not provide
substantive evidence (with a
statistically valid sample size) that the
marbled murrelet prefers late stage
vegetation in the Pacific States.

Service Response: The Act requires
the Service to base its decision upon the
best scientific information available. As
discussed in the Background section of
this rule, nests sites comprise a small
part of the information the Service has
used to determine habitat preferences
and use. A larger sample size of nests
would be helpful in providing a more
detailed description of nesting habitat
and nest site selection. Surveys have
been conducted in forests of all age
classes; and marbled murrelets do not
occupy stands lacking old-growth
characteristics. Furthermore, 8 of 10
downy young and 20 of 31 fledglings
from throughout the range were located
in old-growth coniferous forests, with
the remainder being adjacent or near to
old-growth forests (Carter and Sealy
1987). Since the publication of the
proposed rule, the number of known
nests has more than doubled; all nests
have been in old-growth trees.

Comment: One commenter stated that
surveys in forests in California, Oregon,
and Washington suggest, but do not
verify, that marbled murrelets require

larger areas of old-growth or mature
forests for nesting. Also, statements
indicating that fragmentation has a
negative impact on nesting are not
backed by sufficient scientific data.

Service Response: The Service's
conclusions regarding the murrelet's
preference for old growth, and
vulnerability, are based upon numerous
studies comparing the findings of
marbled murrelets in various stand age
classes, sizes, and structure. All studies
show a strong affinity/dependence on
larger older forest stands. A statistically
significant higher rate of marbled
murrelet detections has been observed
in old-growtl forests compared to
mixed-age and young forests in
California, Oregon, and Washington.

In a few instances murrelets have
been found in mature stands, but always
in close association with residual older
trees. These stands had recovered
naturally following a natural disaster.
‘The structural characteristics of the'
surrounding stand, size and
configuration of the timber stand,
existing condition of adjacent timber
stands, distance to and abundance of a
prey source, and density of and
vulnerability to predators are all very
likely important aspects of marbled
murrelet nesting habitat. The marbled -
murrelet’s semi-colonial social structure
may dictate some nest site
characteristics as well.

Comment: Some commenters stated
that attempts to correlate general -
observations of marbled murrelets along
coastlines or bodies of water with
adjacent mainland old-growth must not
be misconstrued as a cause-and-effect
relationship. These aggregations could
be the resultant effect of historical

- groupings, prey base availability, or

coastline features such as estuarine
environments or topographical features
that offer protection from prevailing
winds, rather than necessarily being
“old growth” driven. Furthermore, the
conclusion that widespread timber
harvesting may have caused dramatic
declines in marbled murrelet
populations cannot be considered
unequivocal because past populations
may have been limited by food
availability and/or winter mortality
rather than availability of nesting
habitat. In addition since we do not
know how breeding marbled murrelets
were distributed over the forest
landscape historicaily, we cannot know
if they are different today.

Service Response: The Service
determines species to be endangered or
threatened using the best scientific
information as the basis for such
decisions. The Service agrees that prey
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availability probably influences the
offshore distribution of marbled
murrelets; however, murrelets are
absent from some areas where prey
species are abundant. Therefore, the
absence of marbled murrelets offshore
from most areas where older forests
have been extensively depleted strongly
suggests that offshore abundance of
marbled murrelets is correlated with
adjacent mainland mature and old-
growth forests, particularly given
historical accounts of birds located in
these areas prior to extensive logging.
As discussed in the Background section
of this rule, current research has shown
that marbled murrelets are strongly
associated with older forest habitat.

Comment: Although the density of
nesting pairs may be low in managed
forests, the vast acreage involved
possible could include a considerable
number of marbled murrelets.

Service Response: As discussed in the
Background section of this rule, current
research has shown that marbled
murrelets are strongly associated with
older forest habitat. Second-growth
forests lack marbled murrelets except in
those rare instances where residual old-
growth trees remain,

Comment: One commenter stated that
although the conclusion that marbled
murrelets are linked to old-growth and
mature forests for nesting is supported
by field observations, it is unknown if
the forest as a whole promotes
successful nesting or if structural
conditions found within such forests
determine use of forests. Two examples
suggested that required nesting
structures may not necessarily include
extensive old-growth or mature forest.
One such example was the area along
the Nemah River near Willapa Bay,
Washington. Although it is not known
conclusively if marbled murrelets nest in
the area, birds are consistently observed
there during the nesting season. The
commenter stated that this area was
selectively harvested about 50 years
ago, and now consists largely of
remnant old-growth trees (Sitka spruce,
366 centimeters (144 inches) dbh;
western red cedar, 427 centimeters (168
inches) dbh; in a forest area now largely
composed of about 60 year-old trees. A
second example presented was the
Brandy Bar study area reported by
Varoujean et al. (1989) from coastal
Oregon; however, no descriptive
information was provided for this site,

Service Response: The Service
obtained information on the Nemah
River site, an isolated stand in
southwest Washington, from
Washington Department of Wildlife
personnel who have been conducting
surveys for marbled murrelets in the

area (Hamer, Wash. Dept. Wildl., pers.
comm., 1992). The Nemabh site is an
unmanaged stand that naturally
regenerated after fire and windthrow.
The majority of trees in the stand are
approximately 70 years old and grew
back naturally after severe windstorms
that occurred during 1921. Remnant old-
growth trees are scattered throughout
the stand. Although no nests have been
discovered to date, high numbers of
detections indicate occupancy. The
Brandy Bar site in coastal Oregon is also
a naturally regenerated stand. The
majority of trees in the stand, which are
approximately 80 years old, grew back
naturally after fire. Similar to the Nemah
stand, large remnant old-growth trees
are scattered throughout the site. These
observations are consistent with the
information on habitat preference
presented in the Background section of
this rule.

Life History Information
Comment: Some commenters

‘questioned life history parameters

presented and indicated that a sample
size of so few nests was insufficient to
draw such conclusions. Such issues
included the number of eggs laid per
nest and the semi-colonial behavior of
the bird.

Service Response: The Service has
continued to collect information on the
marbled murrelet in the three-state area.
We have information from twice as
many nests as were known at the time
of the proposal. New observations
continue to indicate that marbled
murrelets lay one egg per nest and are
semi-colonial in nesting areas. None of
the commenters provided data or
observations that refuted statements
regarding the life history strategy of-
marbled murrelets.

Population Estimates and Trends

Comment: One commenter stated that
the Service should clearly define the
threshold, such as population level, for a
species such as the marbled murrelet to
be delineated as threatened. Without
supplying a minimum population
threshold level it considers viable, the
Service has no way to determine that
sufficient habitat is not available.

Service Response: The Act does not
establish such thresholds, nor does it
require the Service to set thresholds.
The Service has information indicating
that the marbled murrelet population
has undergone a decline, and that the
primary cause of that decline, loss of
nesting habitat, is likely to continue.
Lesser threats of oil spills, gill-net
fisheries, and predation also contribute
to the decline and are likely to continue.

Comment: One commenter stated that
surveys that have occurred were
concentrated in older forests, thereby
biasing the data in favor of the
dependence of marbled murrelets on
older forests. The commenter stated that
population trends cannot be established
using such data. The Service assumed
that populations have declined but lacks
demographic studies upon which to
verify this trend. The Service lacks
historical population data to-compare to
current population levels.

Service Response: Many studies have
surveyed a variety of forest age classes
to avoid any survey bias towards older
forests. The anecdotal historical
information suggests a precipitous
decline in total numbers (from an
estimated 60,000 birds in California to
9,000 for the three-state area). Although
demographic information could
contribute to our understanding of the
decline, it is not needed to validate the
trend.

Issue 3. Decision is Political, Not
Biological

Comment: One commenter stated that
the decision process was being driven
by politics and threatened legal pressure
from the Sierra Club, National Wildlife
Federation, etc. and was not based on
facts.

Service Response: The Service bases
its decisions on the listing of species
solely upon biological information, as
required by the Act.

Issue 4. Critical Habitat

Comment: One commenter asked why,
if old-growth and mature forests are
critical for the viability of the marbled
murrelet, didn't the Service list all old-
growth and mature forests within the
range of the species as critical habitat
according to section 4{a)(3) of the Act
during the rule development. Another
commenter stated that due to the strong
commitment of the private timberland
owners in California, the vast quantity
of public land presently being managed
for the murrelet, and the legally
protected status of the species in
California, they did not feel it was
necessary or prudent to designate
critical habitat in California. Several
commenters urged designating critical
habitat for the marbled murrelet at the
time of listing.

Service Response: During the
comment periods on the proposed
listing, the Service sought additional
agency and public input on critical
habitat, along with information on
biological status and threats to the
species. The Service must also take into
consideration the economic impacts of
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specifying any particular area as critical
habitat {16 U.S.C. 1533(b}(2}). The
Service will continue to analyze
information and will propose critical
habitat to the maximum extent prudent
and determinable, within the timeframes
specified in the Act. The Service’s
process in determining critical habitat
for the marbled murrelet is discussed in
more detail in the Critical Habitat
section of this rule,

Issue 5. Alternate Listing Status
Recommended

Comment: ODFW recommended that
it may be more appropriate 1o list the
marbled murrelet as endangered in
California and Oregon and threatened in
Washington.

Service Response: After a thorough
status review, the Service proposed
threatened status for the pqxﬂ.atmn,
Although the status of the smorelet is
not uniform throughout its range in
Washingten, Oregon, and California, the
overall picture presented is one of a
threatened species. Recovery planning
will consider the status of the marbled
murrelet within the individual states and
smaller sub-regions.

Camment: One commender suggested
that the species should be considersd
for listing as threatened in Alaska as
well. They presented data on lagging
practices in southeast Alaska, in
particular, on the Tongass National
Forest. They also expressed concern for
the marbied murrelet population in
Prince William Sound that experienced
high losses as a result of the Exxon
Valdez oil spill and is also subjectto
pressures from logging of adjacent
private old-growth forests. They
suggested that the marbled murrelet
should be Yisted as threatened in Alavka
until it could be demenstrated
conclusively that planning for logging
(including accurate forest inventories),
had fail-safe provisions to agsure that
marbled murrelet nesting habitat would
not be significantly diminished.

Service Response: This rule presents
the final determination that the proposal
(56 FR 28362) to list the marbied
murrelet in Washington, Qregon, and
California as a threatened species is
warranted. Alaska was not incloded in
the proposed rule; therefore, it canmot be
inclnded in this final rule for listing. The
Service will continue to evaluate the
status of the marbled murrelet and its
habitat in Alaska.

Issne 6. National Envirenmental Policy
Act

Comment: One commenter stated that
the Service should prepare an
Environmental Impact Statement {EIS),
pursuant to the National Environmental

1

Policy Act (NEPA), on this rule. A
decision to list the marbled murrelet is a
major Federal action significantly
affecting the quality of the human
environment that mast be accompanied
by an EIS under NEPA.

Service Response: The Service has
determined that preparation of an EIS is
not required in comnection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended {see National
Environmental Policy Act section of this
rule). The Service's reasons for this
determination were published in the
Federal Register {sce 48 FR 49244).

Issue 7: Distinct Population Segment

Comment: The Service failed to.
explain how it determnined the marbled
murrelet in California, Oregon, and
Washington to be a “distinct population
segment”. The commerrter questioned
the significamce of the area selected.

Service Response: This issue is
discussed in &be Distinct Population
Segment section of this rale. In
summary, no comunents were received
indicating that the marbled marelet in
Washington, QOregon, and California is
more widespread, more common, or
under Jesser threats than indicated by
previous analyses.

Summary of Factors Affecfing the
Species

After a tharough review and
consideration of all information
available, the Service has detenmimed
that the Washington, Oregon, and
California population of the marhled
murrelet should be classified as a
threarened species. Procedures fownd in
section 4 of the Act and regulations {38
CFR part 424) promulgated 0 imploment
the listing provisions of the Act were
followed. A species mey be determined
to be an endangered or threatened
species dve to one aor more of the five
factors described in section #(aj{1).
These factors and their applicationto -
the Washington, Oregon, and California
population of the marbled raarrelet
(Brachyramphus marmoratus
marmoraius) are as follows:

A. The Presemt or Threatened
Destruction, Modification, or
Curtariment of the Species’ Habitat or
Range

Current estimates of 1.4 million
hectares 3.4 million acres) of old-growth
forest throughout western Oregon and
Washington represent a reduction of
approximately 82.5 percent fram
prelogging levels [Booth 1991). Old-
growth forests in the Douglas-fir{mixed
conifer region of northwestera
California have undergone a reduction

of about 45 to 80 percent since the mid-
1800's {Laudenslayer 1985, California
Department of Forestry and Fire
Protection 1988). Estimates of the
amount of reduction of coastal old-
growth redwood forests in California
(all formerly marbled murrelet habitat)
range from approximately 85 to 96
percent (Green 1985, Fox 1988, Larsen
1991). The marbled murrelet occurs
along the coastline, occupying only a
small fraction of area that was formerly
dominated by older forests, and a small
fraction of the area that still containg
older forests.

In addition, reduction of the remaining
older forest has not been evenly
distributed over western Oregon,
Washington, and northwestern
California. Harvest has been
concentrated at the lower elevations
and within the Coast Ranges {Thomas &f
al. 1960), generally correspanding with
the range of the marbled murrelet.
Reduction of these older forests is
largely attributable to timber harvesting
and land coaversion practices, although

‘natural perturbations, such as forest

fires and windthrow, have caused <
considerable losses as well.

The geographic distribution of the
marbled murrelet along the west coast
of North America is diecontinuous. The
gap in the present distribution in the
southera portion of the range in
California was appareatly the result of
extensive clearcuiting of forests in the
earlier half of this ceatury that
eliminated most nesting habitat Paton
and Ralph 1988, Carter and Erickson
1988). Other local breeding populations,
especially between the Dlympic
Penineuda in Washington and Tillansook
County in Oragon, were very likely
elimimated through loss of their nesting
habitat {Nelson, pers. camm., 1991).

Some of the old-growth areas that
have been lost through natural
perturbations such as farest fire and
windthrow still provide habitat suitable
for marbled murrelete. Mature forests,
naturally regenerated from such
perturbations, that retain scattered old-
growth trees and a diversity of stracture
are sometimes occupied and used for
nesting, but Jess commonly than large
stands of old growth forests. That is.
particularly true in coastal Oregon
where there has been extensive fire
histary. No occupied sites have been
located in young stands or <lear<cuts, or
young/mature mixed foresis that lack
remnant old-growth irees [Nelsan, pers.
commn., 1992). Mature second-growth
does not support breeding when it
occuns isolated from elder Jorest or
residual [fragmented) older lorest sianas
(Larsen 1991).
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Forests generally require
approximately 200 years to develop old-
growth characteristics. The older trees
within these stands have large
horizontal limbs used by nesting
murrelets. However, forests in
Washington, Oregon, and northern
California have been subjected to, and
are proposed for, intensive management
with average cutting rotations of 70 to
120 years to produce wood at a non-
declining rate {USDI 1984, USDA 1988).
Cutting rotations of 40 to 50 years are
used for some private lands. Current
preferred timber harvest strategies on
Federal lands and some private lands
emphasize dispersed clearcut patches
for even-aged management as the
pattern of harvest. Although recently
both the Forest Service and the Bureau
announced that their respective
agencies intend to de-emphasize
clearcutting in their future timber sale
planning efforts, alternate methods of
timber harvest vary greatly in terms of
how they will modify marbled murrelet
habitat. For example, timber harvest
methods such as the shelterwood and
seed tree methods, in addition to "new
forestry™ techniques, remove a varying
amount of trees from a particular area.
Although the remaining trees and
habitat components left by these
alternate harvest methods may help
decrease the amount of time it would
take an area to again become suitable
habitat for marbled murrelets, the
harvest methods would not provide
suitable habitat over the short-term.
Thus, public forest lands that are
intensively managed for timber
production (cutting rotations of 70 to 120
years) are, in general, not allowed to
develop old-growth characteristics. As a
result of this short rotation age and the
continued harvest of old-growth and
mature forests, loss and fragmentation
of remaining suitable nesting habitat for
marbled murrelets will continue
throughout the forested range of the
subspecies under current management
practices, except in reserved areas.

Most remaining nesting habitat within
the petitioned states is on Federal and
State owned lands, as most nesting
habitat on private lands has been
eliminated. Under current forest
management practices, logging of the
remaining older forests is likely to
continue, except in areas with mandated
protection. In Oregon, 8 of 154 forest
stands in which marbled murrelets are
found, have been eliminated or greatly
modified by logging practices.
Additionally, 10 or more stands with
occupied sites are likely to be modified
or eliminated due to timber harvest in
1992 (Nelson, in litt., 1992).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Not known to be applicable.
C. Disease or Predation

Predation is an additional threat to
the continued existence of the marbled
murrelet. Of the 23 tree nests located, 8
were successful, 13 failed (10 from
predation, 2 from human interference,
and 1 from edge effects (wind blew the
chick out of the nest)), and the status of
the remaining 2 was indeterminable
(Nelson, /n litt., 1992). Great horned
owls {Bubo virginianus), Stellar’s jays
(Cyanocitta stelleri), common ravens
(Corvus corax), peregrine falcons (Falco
peregrinus), and sharp-shinned hawks
{(Accipiter striatus) are known
predators. Additional suspected
predators include gray jays (Perisoreus
canadensis) and common crows (Corvus
brachyrhynchos). Predation at 10 of 23
(43 percent) nests is high and could have
a substantial effect on the viability of
this species. There is a substantial
amount of information on the effects of
forest fragmentation on depredation of
bird nests by corvids (jays, ravens,
crows). Corvid predation on nests (eggs
and chicks) increases with the
fragmentation of older-aged forests
(Yahner and Scott 1988), and avian
nesting success is lower in small forest
fragments than larger intact forests
because of predation and decreased
fecundity (Ambuel and Temple 1983,
Andren et al. 1985, Wilcove 1985,
Temple and Cary 1988).

D. Inadequacy of Existing Regulatory
Mechanisms

Marbled murrelets are protected from
“take” by the Migratory Bird Treaty Act
(16 U.S.C. 703 et seq.). The marbled
murrelet is identified as Sensitive by the
Forest Service and the Bureau. The
States of California, Oregon, and
Washington have legislative mandates
and acts specific to listing and
protecting species determined to be
endangered or threatened.

The marbled murrelet was listed as
endangered within the State of
California by the CDFG. Under
provisions of the California Endangered
Species Act, the California Department
of Forestry (CDF) must consult with
CDFG if a proposed timber harvest plan
for private or State lands has the
potential to adversely affect the marbled
murrelet or its habitat. However, most of
the marbled murrelet habitat in
California is Federally controlled
(National Parks and Forest Service) and
does not fall under the protection of the
State Act. In addition, the State Act

does not require that a recovery plan be
developed, in contrast to a federally
listed threatened or endangered species.
The CDF, responsible for regulating the
harvest of commercial timber from
private and State timberlands in
California, adopted emergency rules to
protect the marbled murrelet that
became effective on June 28, 1991. These
emergency rules required surveys for
marbled murrelets in potential habitat
and required feasible mitigation to
reduce or avoid a significant adverse
impact on the species in known activity
areas. These emergency rules expired on
March 2, 1992. Proposed permanent
rules promote consistency and
conformity with the State Act which
prohibits “take” of an endangered
species. The specific protections under
the State Act extended to habitat
protection for the marbled murrelet are
unclear at this time.

In Oregon, the marbled murrelet is
classified as Sensitive by the ODFW,
which provides no mandated protection.
The Oregon Board of Forestry is
currently reviewing a proposal,
submitted by the Portland Audubon
Society in late November 1991, to list the
marbled murrelet as a species that uses
sensitive nesting sites. Until final rules
are adopted, timber harvests within
known marbled murrelet sites on State-
owned forest land are being examined
on a case-by-case basis. Although
affording some protection to known
occupied sites, the proposed rules would
not require surveys in potential marbled
murrelet habitat prior to conducting
activities that could impact the habitat.

In Washington, the marbled murrelet
is also listed as Sensitive by the WDW.
Under its State Forest Practices Act, the
Washington Department of Natural
Resources {(WDNR) is responsible for
regulating harvesting of commercial
timber from private and State DNR
managed timberlands in Washington.
The WDW does provide management
recommendations to WDNR on
proposed harvests within known
marbled murrelet areas; however,
WDNR has no rules that provide legally
mandated protection for the marbled
murrelet.

The National Forest Management Act
of 1976 and its implementing regulations
require the Forest Service to manage
National Forests to provide suificient
habitat to maintain viable populations
of native vertebrate species, such as the
marbled murrelet. These regulations
define a viable population as one which
** * * hag the estimated numbers and
distribution of reproductive individuals
to insure its continued existence is well
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distributed i the planning area" (38
CFR 219.19).

A gystem of Habitat Conservation
Areas (HCAs) was developed as part of
a conservation strategy for the northern
spotted owl {Thomas et al. 1990). These
areas have been recommrended as “no
harvest” areas. Currently neither the
Forest Service nor the Bureau are
harvesting imber in these areas.
However, neither agency has made a
final decision on the long term
management of these areas. Some
portions uf these HCAs pceur within the
range of the marbled murrelet in all
three states. The HCA's were designed
to support a pair target of northern
spotted owls in the hrture, and may not
currently support sufficient habitat for
the target number of owis.

Theee HCAs were modified to
produce the Designated Conservation
Areas (DCAg) in the draft recovery plem
for the northern spotted owl. The DCA
limes are only recammendations. Pinal
decisions sn HICA or DCA limes witl be
determined by the individual agency’s
land management planving process.

Category 4 HCAs are a maximemn of
32 hectares (80 acres)} in size, ind may
not be iange enough $o support
reproductively sucoessful marbled
murrelets. In additian, sites on the »adge
of protected areas may experience the
adverse effects of forest fragmexntation,

On january 15, 2992, the Service
finalized designation of 2.8 million
hectares (6.88 million acres) as critical
habitat for the nerthern spotied owl in
Washingion, ‘Oregon, and California (57
FR 1798). These critical habitat areas
include most of the HCAs and add mreas
around and between them. Acres in
spotted owl critical habitat, in addition
to HCAs and other protected tand
allocations, equal approximately 78
percent of the suitable marbled murrelet
habitat managed by the Forest Service
on the Mount Baker-Snogualmie,
Olympic, Siuslaw, and Siskiyou
National Forests {(Gundersoen, Forest
Service, pers. comm., 1992}, examining
areas up to 80 kilometers {50 miles)
inland.

In Washington, Oregon, and
California, the HCAs, plus other
protected aneas (primarily managed for
northern spotied owls), encompass
approximately 67 percent of the suitable
marbled murrelet habitat managed by
the Forest Service {Gunderson, pers.
comm., 1992). However, about 29 percent
of the known occupied sites within the
four Forests are located within Forest
Plan allocations where timber harvest
will occur. These estimates used 50
miles inland as the boundary of marbled
murrelet occurrence; however, in the
northern Washington Cascades on the

Mount Baker-Snoqualmie National
Forest, over 90 percent of all inland
observations hawe been within 60
kilometers {37 miles) of the ooast
(Hamer and Cummins 1991). In Oregon,
the majority of detections and number of
marbled smureleis occur within 40
kilometers (25 miles) of the coast
(Nelsonq, pers. comm.). The Service
concludes that although the marbled
murrelet will be afferded some amount
of incidental protection through the
management of HCAs for the northera
spotted owl, this protection is not
adequate.

Although these critical habitat areas
and other designations for the northem
spotted owl may provide some
incidental proiection Ior the marbled
murrelet, such areas do not provide
adequate protection Jor marbled
murrelets. For example, critical habitat

.designation Jor theow] does not

necessarily preclude timber harvest.or
other project activities from occurring
within critical habitat bounderies.
Northera spotted ewis use various age
classes and stractures of forest habiiat,
and critical habitat bowndaries
encompass all types of habitat used by
spoited owls: Spotted owis use forests
for nesting, roosting, faraging, and
dispersal. Althosgh nesting habitat for
spotted owls and marbled mwrrelets
may be somewhat similar, spotted owls
can use younger siands for activities

such as foraging and dispersal. Marbled

murrelets use older {orests salely for
nesting purposes. Roasting and foraging
take place in the marine enviromment.
Federal agencies are required {o cormsult
with the Service on any actions they
authorize, fund, or carry out that may
affect spotted owl critical habitat.
Habitat requirements and impacts
specific to marbled murrelets are not
addressed during consultation on
spotted owl critical habitat. The resulis
of such consultations may provide for
owl dispersal or foreging habitat, or
other forest structures that are not used
by marbled murrelets. Moreover,
spotted owls may be more adaptable in
their nest site selection than are
marbled murrelets. For example, in
appreximately 7 percent of the range of
the northern spotted owl {i.e, northern
California), owls use comparatively
young second-growth redwood forests,
whereas marbled murrelets do not
(probably because redwoods o not
provide the large horizontal limbs
needed by marbled murrelets for
nesting). Spotted owls use same secend-
growth forests where inefficient logging
practices left remmant pasches of older
trees. Marbled muirelets are Javown 1o
use some second-growth forests that
recovered following natural disasters,

but only where residual old-growth rees
remained. Forests may recover more
rapidly from natural disasiers {eg.
windthrow, fire) because fallea trees
decay and natrients are returned fo the
soil, and more older iroes may be
spared. .

In Celifernia, only about 28,300 -
hectares {70000 acres) (3.5 percent) of
the original old-growth coastal
coniferous forest remains (Larsen 1991).
Of these remaining bectares, 24,380
(80,008 acres) are in State or Federal
parks, where logging is precluded. The
remaining 4,060 hoctares {10,060 acres)
are wader private ownership as
commercial timberland and are aligible
for barvest. Marbled murrelets would
not be adequately preeerved by
depending selely on #emaining old-
growth coastel coniferous forest -
maimtained on parkland (Larsen 1991). -
In a park situation where human food
and garbage are readily available, the
population levels of corvids are
unnaturally high end may lead 10
increased nest predation. Tree cutting
and the remwval of large heorizontal
branches and snags through sefety
pruning operetions ia picnic aness end
campgrounds may aleo advervely affect
the marbled marrelet {Singer, in litt.
19913.

E. Other Natural or Mem-made Factors
Affecting #ts Continued Existence
Mortality Irem gill-aet fishing and il
spills has haxl a negative impact on the
marbled smrrelet. Althoogh Califernia
and Oregoen no loager allow gill-pet
operations, gitl-net fishiag is an anaual
eccurence in Washingion. For example,
about 1,200 gill-net licenses are issued
each year in Washington (Marshall
1988). Gili-net fishenies oocur in areas of
marbled murrelet concentrations in
Washington, but the mortality rate is
unknown. One siudy conducted in
British Columbia aleng Vancouver
Island dacumented gill-netting as
responsible for killing approximately 8
percent of the potential fall population
of marbled murrelets {Carter and Sealy
1984). In a 1990 study of incidental take
in the Prince William Sound salmen giil-
net fishery, marbled murreieis were the
most frequently caught seabird {(Kuletz
1992). By extrapolation, an estimated
1,200 (95 percent Cl-762-1,764)
murrelets, or 1.4 percent of the Prince
William Sound population, were taken.
These studies suggest that the gill-net
fishery in Washington may negatively
affect marbled murrelet numbers there.
Marbled mwrelets bave a high
susceptibility to mortatity from eil apills
because they tend to spend most of their
time swimming on the sea surface and
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feeding in local concentrations close to
shore. In a paper presented at the 1975
Symposium on Conservation of Marine
Birds of North America, the marbled
murrelet was given one of the highest oil
spill vulnerability ratings of any
Northeast Pacific seabird (King and
Sanger 1979)}. Oil spills are chance
events but, depending on the location,
extent, and season of spill, could have
significant adverse effects on local or
regional populations of marbled
murrelets. The Exxon Valdez oil spill of
1989 occurred in Prince William Sound,
Alaska, and adversely affected local
populations of marbled murrelets (Piatt
et al. 1990). The number of carcasses
recovered after the spill was from 612 to
642. Identified Brachyramphus
murrelets, most of which were probably
marbled murrelets, represented 11.6
percent of the Prince William Sound
carcasses recovered. At the time of the
spill, marbled murrelets were estimated
to be 8.3 percent of the seabirds present
in Prince William Sound and, thus,
proportionally more murrelets were
killed than were at risk (Piatt et a/. 1990,
Kuletz 1992). For the three-state area of
this proposed rule, Puget Sound in
Washington is a special concern.

Marbled murrelets are found both
during the nesting season and during
winter within areas affected by oil
shipments. If approved, proposed oil
exploration, possibly leading to
production and increased movement of
oil along the near-shore marine
environment in Washington, Oregon,
and California would increase the
degree of threat from oil spills. Giled
marbled murrelets have been reported in
several Washington cil spills, including
the Seagate oil spill of 19586, the Arco
Anchorage oil spill of 1985, the Nestucca
oil spill of 1988, and the Teenyo Maru oil
spill of 1991 (Leschner and Cummins
1990; Momot, U.S. Fish and Wildl. Serv.,
pers. comm., 1992). Several instances of
marbled murrelet mortality due to oil
spills have been documented in
California as well (Carter and Erickson
1988, Carter e? al. 1990). Oil spills are
random events that would adversely
affect marbled murrelets in the local
area of the spill. Because the
populations in Oregon, Washington, and
California are small and locally
concentrated, oil spills could result in
local extirpations.

The marbled murrelet's reproductive
strategy offers little opportunity for the
population to rapidly increase in
number. Murrelets probably do not
reproduce every year, and pairs only lay
one egg in a nest. Such a low
reproductive rate would not yield a
rapidly increasing population or one that

can easily recover once numbers have
been depleted.

The Service has carefully assessed the
best scientific and commercizal data
available and concluded that the
marbled murrelet in California, Oregon,
and Washington is threatened due to
loss of mature and old-growth forests
that provide suitable nesting habitat.
Secondary threats include gill-net
fisheries in Washington, predation, and
oil spills. The species’ intrinsically low
reproductive rate makes it unlikely that
it will rapidly increase in number. The
degree of threat facing the marbled
murrelet does not suggest that extinction
is imminent, but continued loss of
nesting habitat throughout the forested
portion of its range, indicates the
species is likely to become endangered
within the foreseeable future throughout
a significant portion of its range. Under
these circumstances, listing as
threatened is appropriate.

Critical Habitat

Section 4(a)(3) of the Act requires, 1o
the maximum extent prudent and
determinable, that the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. Critical habitat is defined
as the specific areas within the
geographical area currently occupied by
a species on which are found the
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection (16 U.S.C.
1532(5); 50 CFR 424.02(d}). Designations
of critical habitat must be based on the
best scientific data available and must
take into consideration the economic
and other relevant impacts of specifying
any particular area as critical habitat (16
U.S.C. 1533(b}(2)).

When prompt listing of a species is
essential to its conservation, but
sufficient information to perform
required analyses of the impacts of a
critical habitat designation is lacking,
the Service may go forward with a final
listing decision without designating
critical habitat. A critical habitat
determination, to the maximum extent
prudent, must then be completed not
later than 1 year after the listing. The
Service is continuing to gather
information to be used in these

- analyses, and to evaluate the benefits {if

any) of designating critical habitat for
this species.

The Service currently lacks sufficient
information to perform required
analyses of the impacts of a critical
habitat designation for the marbled
murrelet, The Service must evaluate
several aspects of a critical habitat
designation for the marbled murrelet.

The marbled murrelet nests®n older
forests, but roosts and forages in the
marine environment, The Service must
determine whether or not designation of
critical habitat in the marine
environment is prudent. The Service
must also carefully study all known
occupied sites and other suitable areas,
in order to determine which physical or
biological features are in fact essential
to the conservation of the murrelet.
Ongoing studies will help refine the
Service's knowledge of the marbled
murrelet's association with timber
stands of varying size and structure, and
of the surrounding landscape conditions.

In addition, in order to analyze the
economic impacts of a critical habitat
designation, the Service must obtain
information about the costs of such a
designation over and above costs
associated with listing. The Service
must have information on the costs
associated with a designation of critical
habitat in the marine environment. Such
information would include the possible
increased costs associated with oil spill
contingency plans, changing oil tanker
routes, and a possible alteration of
fishery practices. Such information will
be gathered by coordinating with
appropriate Federal agencies. The
restrictions on timber harvest for a
critical habitat designation for the
marbled murrelet would be different
from those associated with critical
habitat for the northern spotted owl. The
costs associated with timber harvest
reductions in critical habitat for the
murrelet would be different from those
associated with critical habitat for the
owl.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies ta evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
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this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a}(2) of the Act requires
Federal agencies to insure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. Regulations governing these
consultations are found at 50 CFR
402.14.

The Forest Service and Bureau have
active timber sale programs in
Washington, Oregon, and California,
whereby private timber companies bid
for timber on Federal land. A substantial
portion of these timber sales occur in
older forests. The Forest Service and
Bureau would review and assess the
potential impacts of these timber sales
on the murrelet, and would be required
to consult with the Service on these
sales to ensure compliance pursuant to
section 7 of the Act. Other Federal
agencies that are likely to have projects
that may affect the marbled murrelet
include the Bureau of Indian Affairs
{timber harvest) and the Army Corps of
Engineers (waste disposal and dredging/
fill operations).

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general prohibitions and
exceptions that apply to all threatened
wildlife not covered by a special rule.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States, to take
(defined as harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect; or to attempt any of these

course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce, any threatened species not
covered by a special rule. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State gonservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
threatened wildlife species under
certain circumstances. Regulations
governing threatened species permits
are provided in 50 CFR 17.32. Unless
otherwise provided by special rule, such
permits are available for scientific
purposes, to enhance the propagation or
survival of the species, for economic
hardship, zoological exhibition,
educational purposes, special purposes
consistent with the Act, and/or for
incidental take in connection with
otherwise lawful activities. Information
on permits to take federally listed
species may be obtained by writing to
the Office of Management Authority,
U.S. Fish and Wildlife Service, 4401 N.
Fairfax Drive, room 432, Arlington,
Virginia 22203-3507 (703/358-2104, FAX
703/358-2281)

Natienal Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
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Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

PART 17—[Amended]

- Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations is amended as set forth
below: c

1: The authority citation for part 17
continues to read as follows: '

Authority: 16 U.S.C. 1361-1407; 16 U.5.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625, 100 Stat. 3500: unless otherwise noted.

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
Birds, to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

activities), import or export, transport in  was published in the Federal Register on * ¢ . * *
interstate or foreign commerce in the October 25, 1983 (48 FR 49244). (h}* * *
Species Vene'bfate
population . .
Historic range where Status  When Histed %’ctg: Sp?c'a'
Common name Scientific name endangered or ¢ fules
threatened
- - - - - . -
BiRDS
-~ - - » - . -
Murrelet, marbled.................... Brachyramphus marmoratus US.A. (CA, OR, WA, AK): WA ,OR,CA ... 479 NA NA
marmoratus. Canada (British Columbia).

Uated: September 17, 1992.
fay L. Gerst,
Acting Director, U.S. Fish and Wildlife
Service.
[FR Doc. 92-23804 Filed 9-28-92; 12:00 pm]
BILLING CODE 4310-56-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
Is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

FEDERAL HOUSING FINANCE BOARD
12 CFR Parts 935 and 940
[No. 92-727]

Advances

AGENCY: Federal Housing Finance
Board.

ACTION: Proposed rule.

SUMMARY: The Federal Housing Finance
Board {Board) is proposing to amend its
regulations to establish revised and new
requirements governing secured loans
(called advances) made by the Federal
Home Loan Banks (Banks). The
proposed rule modifies or renews
existing regulations and implements
provisions in the Financial Institutions
Refaorm, Recovery and Enforcement Act
of 1989 (FIRREA), which amended the
Federal Home Loan Bank Act of 1932
(Act). The proposed rule also transfers
the Board's Statements of Policy on
advances from one regulatory part to
another, as discussed in the
SUPPLEMENTARY INFORMATION: Section.

DATES: Comments must be submitted in
writing to the Board by November 30,
1992,

ADDRESSES: Written comments msy be
mailed to: Exacutive Secretariat, Federal
Housing Finance Board, 1777 F Street,
NW., Washington, DC 20006, Comments
will be available for public inspection at
this address.

FOR FURTHER INFORMATION CONTACT:
Christine M. Freidel, Financial Analyst,
(202) 408-2976; Thomas D. Sheehan,
Assistant Director, District Banks
Directorate, (202) 408-2870; James H.
Gray, Jr., Asscciate General Counsel,
(202) 408-2552; Sharon B. Like, Atlcrney-
Advisor, (202) 408-2830; Charles J.
Szlenker, Attorney-Advisor, {202) 408
2554, Office of Legal and External
Affairs; Federal Housing Finance Board,
1777 F Street, NW., Washington, DC
20006.

SUPPLEMENTARY INFORMATION:

1. Background

The Federal Home Loan Bank System
(System} is comprised of 12 District
Banks. Each Bank is federally chartered,
wholly owned by its members and
managed by a board of directors that
sets policies pursuant to regulations and
guidelines established by the Board. The
Banks act as intermediaries in the
capital markets, raising funds on
favorable terms and passing the
proceeds on to member institutions in
the form of advances. Advances are
required to be fully secured, primarily
by residential mortgage collateral, see
12 U.S.C. 1430{a), and are made
available over a range of maturities. The
Board is responsible for supervising the
Banks, and ensuring that the Banks: (1)
Remain adequately capitalized and able
to raise funds in the capital markets; (2]
operate in a safe and sound manner; and
{3) carry out their housing finance
mission. See 12 U.S.C. 1422a(a}(3).

All savings institutions insured by the
Savings Association Insurance Fund
{SAIF) of the Federal Deposit Insurance
Corporation (FDIC) are members of the
System, as are many savings banks
insured by the FDIC’s Bank Insurance
Fund, and a limited number of insurance
companies. With he passage of FIRREA,
membership in the System also was
opened to federally insured commercial
banks and credit unions that make Jong-
term home mortgage loans and that have
at least 10 percent of their total assets in
residential mortgage loans. See 12 U.S.C.
1424(a).

Each member is required to hold stock
in its Bank based upon the level of the
member’s mortgage-related assets and
outstanding advances. See 12 U.S.C.
1428, Bank stock pays divitli s, is not
publicly traded, and is redeemable at
par, See id.

I1. Analysis of Proposed Rulemaking
Subpert A—Advances to Members
A, Frimary Credit Mission of the Banks
Section 935.2 of the propescd rule sets
forth the primary credit mission of the
Bunks, whizgh is to enbance the
availebility of residential mortgage
credit by providing a readily available,
ecenomical and affordable source of
funds in the form of advances to their
member institutions. In order to carry
out this mission, the Banks shall offer
competitively priced advance products

Federal Register
Vol. 57, No. 191
Thursday, October 1, 1992

and programs that satisfy their
members’ credit needs. Limitations on
advances, beyond those specifically
prescribed by statute, regulation, policy
or other requirements of the Board, shall
be those that protect the financial
integrity of a Bank and accommodate
the practical constraints associated with
a Bank’s ability to raise funds.

B. Bank Advances Policies and
Application for Advances

Section 935.3 of the proposed rule
continues the requirement in the Board's
current regulation that each Bank’s’
board of directors adopt, and review at
least semiannually, a policy on
extending advances to members of that
Bank. Each Bank’s policy shall be
consistent with the requirements of the
Act, 12 U.S.C. 1421 et seq., this part, and
general guidelines established by the
Board, as reflected in its resolutions,
orders, or manuals. A Bank's board of
directors may designate officers
authorized to extend or deny credit, or
take other actions consistent with the
Bank's advances policy. Exceptions to a
Bank's policy must receive the approval
of its board of directors, a committee
thereof, or officers specifically
authorized by the board of directors to
approve exceptions. Such exceptions to
Bank policy must comply with the Act,
this part, and policies and guidelines of
the Board.

Section 935.4 of the proposed rule
requires the Banks to enter into
advances and security agreements with
their members that govern the terms and
conditions under which credit will be
extended. Section 935.4(a) permits a
Bank to accept oral or written
applications for advances from its
members. Section 935.4(b) specifies that
a Bank shall require any member
applying for an advance to enter into a
primary and unconditional obligation to
repay such advance and all other
indebtedness to the Bank. Section
835.4{){1) provides that a Bank shall
make only fully secured advances to iis
members. Section 835.4{c}(2) provides
that a Bank shall execute a written
security agreement with each borrowing
member that gives the Bank a
nerfectible security interest in the
collateral pledged to secure the
advances. In practice, the advances and
security agreements may be
consolidated in one document. Such
document may also constitute a master
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agreement covering all outstanding
advances by a Bank to a member.
Section 935.4(d) of the proposed rule
requires a Bank's board of directors, or a
delegated committee thereof, to approve
the Bank's advances application forms,
advances agreements, and security
agreements. A Bank’s board is not
required to approve each revision to an
already approved form, it the resulting
document is substantially the same as
the previously approved form. The Act
requires that the form for the advance
application, as well as the form of the
document evidencing a member’s
obligation to repay outstanding
advances, be approved by the Board, 12
U.S.C. 1429, 1430(d). The proposed rule
deems the forms to be approved by the
Board, if the terms of the documents
comply with the prescribed
requirements of this part. The Banks are
required to provide the Board with
copies of their standard advances and
security agreements, as well as any
substantive revisions thereto.

C. Limitations on Access to Advances

Section 935.5(a) of the proposed rule
implements 12 U.S.C. 1429 by
authorizing the Banks, in their
discretion, to limit or deny a member’s
application for an advance, or to
approve it on such additional terms as
the Bank may prescribe, subject to the
Act, this part, and Board policy
guidelines. Advances may be limited or
denied if, in the Bank's judgment, a
member is engaged or has engaged in
any unsafe or unsound business
practices, has inadequate capital, is
sustaining operating losses, has
financial or managerial deficiencies that
bear upon the member’s
creditworthiness, or has any other
deficiencies as determined by the Bank.

Section 935.5(b) of the proposed rule
sets forth new requirements for Bank
lending to certain capital deficient
members. These requirements were
adopted in part as Board policy in April,
1992 (see Board Resolution No. 92—
277.1). The Board today proposes to
revise and incorporate these guidelines
into its advances regulation, and
specifically requests comment on all
aspects of the new requirements.

Prior to the adoption of the policy
guidelines, there were no Board-
mandated restrictions on a Bank's
ability to lend to an insolvent member.
Although the secured nature of
advances protects the Banks from credit
risk, the Board is concerned that, by
making advances available to certain
capital deficient members, a Bank may
inadvertently be acting contrary to the
wishes of a member's primary Federal
regulator. Section 935.5(b)(1) of the

proposed rule, therefore, restricts a Bank
from making a new advance to a
member that does not have positive
tangible capital, unless the member's
appropriate Federal banking agency or
insurer requests in writing that funding
be made available to such member, and
the Bank determines in its discretion
that it may safely make such advance to
the member.

Section 935.1 of the proposed rule
defines “tangible capital” as capital,
calculated according to Generally
Accepted Accounting Principles
(GAAP), less intangible assets, as
reported in a savings association
member’s Thrift Financial Report (TFR),
or a commercial or savings bank
member's Report of Conditien and
Income (Call Report). GAAP capital
currently is reported as “equity” capital
on the Call Report and TFR. For credit
unions and insurance company
members, the level of tangible capital
will be determined by the Bank,
consistent with the parameters used for
savings association and commercial
bank members.

In defining tangible capital, the Board
is proposing a standard that is
consistent with the approach suggested
by the FDIC in its proposed rulemaking
on prompt corrective action. See 57 FR
29662 (July 6, 1992). The prompt
corrective action procedures provide a

‘framework for determining supervisory

action. The FDIC has proposed to
implement prompt corrective action
procedures based on an institution's
level of Tier 1 capital or core capital.
GAAP capital less intangible assets
results in a definition of tangible capital
that is similar to Tier 1 or core capital,
as defined by the Federal banking
regulators. See e.g., 12 CFR part 3,
appendix A, section 2(a) (Office of the
Comptroller of the Currency); 12 CFR
part 208, appendix A, ILA.1 (Federal
Reserve Board); 12 CFR 325.(m) (FDIC);
12 CFR 567.5(a) (Office of Thrift
Supervision (OTS)).

The proposed definition will allow the
Banks to easily verify most federally
insured depository institution members’
capital positions, using information from
members’ TFRs, Call Reports or
financial statements, since these .
documents are reviewed at the time of
application for an advance. Each Bank
will determine the level of tangible
capital held by credit union and
insurance company members, since
regulatory capital for these members is
more variable and includes certain
insurance and reserve accounts that
may not be appropriate to the definition
of tangible capital.

The Board realizes that placing
restrictions on advances to members

without positive tangible capital could
cause liquidity problems for these
members. Therefore, proposed

§ 935.5(b)(2) permits renewals of
existing advances to these members for
periods of up to 30 days, if the Bank
determines that such renewals can be
safely made. Such renewals may be
extended for successive 30-day terms if
the Bank determines that it may safely
make such extensions to the member.
The renewal authority should provide
the member with time to identify
alternative sources of funds that can be
used to repay maturing advances and
fund ongoing operations. Renewals may
be for pericds longer than 30 days if
requested by the member's appropriate
regulator or insurer and agreed to by the
Bank.

Section 935.5(c) of the proposed rule
provides that, in the case of members
that are not federally insured depository
institutions, the provisions in § 935.5(b})
may be implemented upon a written
request from the member’s state
regulator. '

Section 935.5(d) of the proposed rule
requires each Bank to provide the Board
with a monthly report of outstanding
Bank advances and commitments to all
members. It also directs the Banks, upon
written request from a member's
appropriate Federal banking agency,
insurer or state regulator, to provide to
such entity information on advances and
commitments outstanding to the
member.

The proposed rule does not include an
existing Board policy provision that
directs each Bank to honor written
requests from a member’s regulator or
insurer to limit or deny a tangibly

- solvent member's access to advances.

This provision has been removed in
acknowledgment of the sufficiency of
current mechanisms available to the
members’ regulators for denying an
institution’s access to outside funding.

Section 935.5(e) of the proposed rule
requires that the written advances
agreement required by § 935.4(b)(2) of
the proposed rule shall stipulate that a
Bank shall not fund commitments for
advances previously made to members
whose access to advances has
subsequently been restricted pursuant tu
§ 935.5(b).

In proposing the above restrictions on
advances, the Board recognizes the
authority and responsibility of the
regulators and the insurer to supervise
and regulate member activities. The
restrictions are designed solely to

-ensure that the Banks do not

unintentionally undermine regulatory
intent. The Board specifically requests
comment on all aspects of this proposal
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to restrict access to advances by
members without positive tangible
capital.

D. Terms and Conditions for Advances

Section 935.6(a) of the proposed rule
continues the Board's regulatory
requirement that the Banks offer
advances with maturities of up to ten
years. The proposed rule also authorizes
each Bank to offer advances with
maturities of any length, consistent with
the safe and sound operation of the
Bank. This is consistent with the Board's
recently promulgated interim final rule,
see 57 FR 42,888 (Sept. 17, 1992),
eliminating an earlier Board regulatory
requirement that advance maturities not
exceed 20 years.

The requirement that the Banks offer
advances with maturities of up to ten
years is designed to ensure that a
sufficient variety of advance maturities
ig available to assist members in their
asset/liability management. Members
frequently hedge against interest rate
movements by funding their long-term
home mortgage loans, which generally
have an average life between five and
ten years, with matching term Bank
advances. Long-term advances provide
an important funding source for non-
conforming loans for which the
secondary market has not been a viable
financing alternative.

The Board's recent rulemaking that
allows the Banks to offer advances with
maturities greater than 20 years
facilitates the Bank’s support of
affordable housing finance. Some
participanis in the Affordable Housing
Program (AHP), see 12 U.S.C. 1430(j},
had requested AHP loans from Bank
members with maturities greater than 20
years in order to lock in financing over
the life of a project. However, members
were often understandably reluctant to
provide such long-term financing
without matched funding. The
availability of Bank advances with
maturities greater than 20 years enables
members to match fund such projects
and avoid interest rate risk exposure.

Although offering longer-term funding
could expose the Banks to additional
interest rate risk, their ability to raise
long-term debt, the availability of
hedging options, and the Bank's
expertise in asset/liability management
will allow them to offer advances with a
broad range of maturities without undue
financial risk. The Banks will offer such
- funding only to the extent they are able
to control their own interest rate risk
exposure.

Section 935.6(b})(1) of the proposed
rule eliminates a current Board policy
requirement that the Banks generally
price advances within a prescribed

schedule of minimum and maximum
mark-ups over their cost of issuing
consolidated obligations (COs). Each
Bank would instead be required to price
advances taking into account its
marginal cost of raising matching
maturity funds in the marketplace, &s
well as any administrative and
operating costs associated with making
the advances. Advances offered through
a Bank's AHP are exempt from this
requirement. See 12 U.S.C. 1430(j).

Under the Board's current policy
pricing schedule, the Banks are required
to price advances within a specified
range above their estimated cost of
issuing COs. A required minimum mark-
up of 20 basis points over the cost of
COs applies across the maturity
spectrum. The maximum permissible
mark-up on advances declines from a
high of 120 basis points over the cost of
COs for advances with maturities
greater than six months and less than or
equal to one year, to a low of 60 basis
points over the cost of COs for advances
with maturities greater than nine years.

At the time the pricing schedule was
established, COs dominated Bank
funding. However, while COs remain the
Banks' primary funding source, member
deposits now comprise about-24 percent
of the System’s liabilities. Since deposits
can be a lower cost funding alternative
for short-term advances, a Bank’s
overall short-term cost of funds may at
times be lower than its cost of issuing
COs. By removing the minimum mark-
up, the Board is encouraging the Banks'
efforts to provide attractively priced
funding to their members.

Moreover, the minimum and
maximum mark-ups have not met their
intended policy objectives. The intent of
the 20 basis point minimum mark-up
was to preclude the Banks from pricing
advances below their total cost of
funding the advances. When the pricing
schedule was established, individual
Bank operating expenses, as a
percentage of assets, ranged from ten to
18 basis points. The Banks have
subsequently introduced operating
efficiencies that have significantly
reduced the cost of their operations.

Rather than continuing to use a
pricing schedule based on static
expense figures, which may or may not
be accurate over time, § 935.6(b){1) of
the proposed rule provides each Bank
with the discretion to determine the
appropriate minimum mark-up on
advances based upon its current
administrative and operating costs. This
flexibility should enhance the Banks'
regional competitiveness, since the
minimum mark-up on advances will
reflect an individual Bank's, rather than
the System’s, administrative costs.

The current maximum mark-up, which
declines as advance maturities increase,
was principally intended to encourage
long-term lending for housing finance
purposes, as well as to ensure a supply
of longer-term funds at a reasonable
cost to assist members in their asset-
liability management. However, over the
past several years the maximum mark-
up has not been a binding constraint.
Banks generally have priced advances
will below the pricing ceiling and at
relatively constant margins across the
maturity spectrum.

Since the current Board policy has not
significantly influenced pricing
behavior, and there is no indication that
the Banks are applying relatively higher
mark-ups for longer-term advances, the
proposed rule eliminates the maximum
mark-up as well. The Board believes
that the Banks will continue to price
short- and long-term advances
competitively absent an explicit pricing
schedule. In addition, pricing flexibility
allows the Banks to include hedging
costs when pricing advances,
particularly when market constraints
inhibit their ability to match fund
advances.

Section 935.6(b)(2)(i) of the proposed
rule authorizes the Banks to extend
credit to individual borrowers on
varying terms, based upon the amount
of credit risk associated with lending to
a particular borrower or other
reasonable criteria, provided the criteria
apply equally to all members.

Section 7(j) of the Act requires that
each Bank’s board of directors
administer the affairs of the Bank fairly
and impartially and without
discrimination in favor of or against a
member borrower. See 12 U.S.C. 1427(j).
Section 9 of the Act gives the Banks
broad authority to determine the terms
of an advance, subject to statutory and
regulatory requirements. Specifically, it
provides that a Bank may at its
discretion deny any such application for
an advance, or, subject 10 the approval
of the Board, may grant it on such
conditions as the Bank may prescribe.
12 U.S.C. 1429 {emphasis added).

The Board has conciuded that the
extension of credit on differing terms to
Bank members based on the member’s
creditworthiness, or other reasonable
criteria applied equally to all members,
does not constitute “discrimination”
under section 7{j) of the Act. Such a
practice is consistent with the Banks’
broad discretion to make advances
under section 9 of the Act. It also is
consistent with a Federal district court
ruling in 1983 that sections 9 and 7(j) of
the Act, when read together, confer
upon the Banks plenary discretion in the
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exercise of their lending authority. See
Fidelity Financial Corp. v. Federal
Home Loan Bank of San Francisco, 569
F. Supp. 885, 897 (N.D. Cal. 1983) aff'd,
792 F.2d 432 (9th Cir. 1986), cert. denied,
479 U.S. 1064 (1987).

Furthermore, risk-based pricing of
advances should enhance the fairness of
the Banks' credit programs, since terms
on advances and other Bank credit
products to more creditworthy members
should be more favorable than those to
members posing a greater credit risk to a
Bank. Risk-based pricing will allow the
Banks to offer competitive rates to their
more creditworthy members, thereby
enabling the Banks to better carry out
their housing finance mission. It also
will compensate the Banks for bearing
any increased credit exposure
associated with lending to higher risk
members.

Differential pricing of advances based
upon criteria other than credit risk also
would be allowed, subject to the
application of consistent standards to
all borrowing members. For example,
certain Banks have offered “volume
discounts™ to members who finance a
certain percentage of their total assets
with Bank advances. Section
935.6(b)(2)(ii) of the proposed rule
requires each Bank to establish written
standards and criteria for differential
pricing and to apply such standards and
criteria consistently and without
discrimination to all borrowers.

Section 10(i) of the Act, as amended
by the Financial Institutions Reform,
Recovery and Enforcement Act of 1969
{FIRREA), Public Law 101-73, 103 Stat.
183 (August 9, 1989), requires each Bank
to establish a Community Investment
Program (CIP) to provide funding for
members to undertake community-
oriented mortgage lending. See 12 U.S.C.
1430(i). “Community-oriented mortgage
lending” is defined in section 10(i) to
include loans to finance the purchase
and rehabilitation of housing for low-
and moderate-income families, and
commercial and economic development
activities benefiting low- and moderate-
income families or activities located in
low- and moderate-income
neighborhoods. /d.

The Act requires that the Banks price
CIP advances at the cost of consolidated
Bank obligations of comparable
maturities, taking into account
reasonable administrative costs. Id.
However, as noted previously, the
Banks' overall short-term funding costs
can at times be lower than their cost of
issuing COs. Section 935.7 of the
proposed rule, therefore, directs the
Banks to price CIP advances as
provided in proposed § 935.6, except
that the cost of such CIP advances shall

not exceed the Bank's cost of issuing
COs of comparable maturity, taking into
account reasonable administrative
costs.

E. Fees

The Banks currently are required by
Board policy to charge prepayment fees
that make them financially indifferent to
a borrower’s decision to prepay
advances. These fees are designed to
protect the Banks from interest rate risk
and can be considered the price of the
member's option to prepay. Since many
advances are match funded and
prepayments occur when interest rates
fall, the Banks can suffer losses if the
principal portion of the prepaid
advances must be invested in lower
yielding assets which continue to be
funded by higher cost debt.

Under current Board policy,
prepayment fees must equal 90 to 110
percent of the present value of the lost
cash flow to the Bank, based upon the
difference between the contract rate on
the prepaid advance and the rate for a
new advance of the same remaining
maturity. The discount rate for
calculating the present value is the
current offering rate for a new advance
with the same remaining maturity.

Although prepayment fees
theoretically are designed to insulate the
Banks from interest rate risk, the current
prepayment fee structure may not
adequately compensate & Bank for the
loss in future cash flows due to an
advance prepayment. The discount rate
used in the calculation assumes that the
Bank can replace the prepaid advance
with a new advance. However, in the
current operating environment, such
opportunities have not always been
readily available. The Bank is then
forced to invest the prepaid principal
and fees in lower-yielding assets,
generally at a reduced, and sometimes
even a negative, spread or to retire the
underlying debt, possibly at a loss.

Therefore, § 935.8(a)(1) of the
proposed rule continues the requirement
that the Banks charge prepayment fees,
but authorizes each Bank to determine
the cost of the prepayment option. The
fee shall sufficiently compensate the
Bank for providing a prepayment option
on an advance, and act to make the
Bank financially indifferent to the
borrower’s decision to repay the
advance prior to its maturity date.

Under proposed § 935.8(a)(2),
prepayment fees are not required for
advances with terms to maturity or
repricing periods of six months or less,
for advances funded by callable debt, or
for advances which are otherwise
appropriately hedged so that the Bank is
financially indifferent to their

prepayment. Proposed § 935.8(a)(3)
provides that a prepayment fee may be
waived only by a Bank’s board of
directors, a designated committee of the
board of directors, or officers
specifically authorized by the board,
and only if such waiver will not result in
an economic loss to the Bank. Any such
waiver must subsequently be ratified by
the board of directors. The Board
specifically requests comment on the
proposed change to the prepayment fee
requirements.

Section 935.8(b) of the proposed rule
eliminates a current Board policy
requirement that the Banks charge
commitment fees, and provides each
Bank with the discretion to charge such
fees. Section 935.8(c) authorizes a Bank
to charge other fees as it deems
necessary and appropriate.

F. Eligible Collateral

Section 10(a) of the Act requires a
Bank to obtain and thereafter maintain a
security interest in specific types of

- eligible collateral at the time of

origination or renewal of an advance.
See 12 U.S.C. 1430(a). Prior to FIRREA, a
Bank could accept without limit any
collateral that had a readily
ascertainable value and in which the
Bank could perfect a security interest.
See 12 CFR 525.7(b)(4)(1989)
(superseded).

In accordance with the requirements
imposed by FIRREA in section 10{a) of
the Act, § 935.9(a) of the proposed rule
specifies four categories of eligible
collateral:

(1)(i) Fully disbursed, whole first mortgage
loans on improved residential real property
not more than 90 days delinquent; or

(ii) Whole mortgage pass-through securities
as defined in § 935.1 of this part.

(2) Securities issued, insured or guaranteed
by the United States Government, or any
agency thereof, including without limitation
mortgage-backed securities as defined in
§ 935.1 of this part, issued or guaranteed by
the Federal Home Loan Mortgage
Corporation, the Federal National Mortgage
Association, or the Government National
Mortgage Association.

(3) Deposits in a Bank.

(4)(i) Except as provided in paragraph
(a)(4)(iii) of this section, other real estate-
related collateral acceptable to the Bank, if:

" (A) Such collateral has a readily
ascertainable value; and;

(B) The Bank can perfect a security interest
in such collateral.

(ii) Eligible other real estate-related
collateral may include, but is not limited to:

(A) Non-agency mortgage-backed securities
not otherwise eligible under paragraph
(a){1)(ii) of this section;

(B) Second mortgage loans, including home
equity loans or lines of credit;

(C) Commercial real estate Yoans; and

(D) Mortgage loan participations.
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(iii) A Bank shall not permit the aggregate
amount of outstanding advances to any one -
member, secured by such other real estate-
related collateral, to exceed 30 percent of
such member's capital, as calculated
according to GAAP, at the time the advance
is issued or renewed.

Bank in its discretion may further
restrict the types of collateral it will
accept based upon the creditworthiness
and operations of the borrower, the
quality of collateral, or other reasonable
criteria.

Section 10(a){1) of the Act provides
that eligible mortgage loans under
category (1) must be on "improved
residential real property.” See 12 U.S.C.
1430(a)(1). Section 935.1 of the proposed
rule defines “residential real property”
as: One-to-four family property;
multifamily property;: real property to be
improved or in the process of being
improved by the construction of
dwelling units; or combination business
or farm property, where at least 50
percent of the total appraised value of
the combined property is attributable to
the residential portion of the property.
(In such cases, 100 percent of the
appraised value of the combined
property could be used to secure an
advance.) The term “residential real
property” does not include
“nonresidential real property” as
defined in § 935.1 of the proposed rule.
“Improved residential real property" is
defined as residential real property,
excluding real property to be improved,
or in the process of being improved, by
the construction of dwelling units. The
Board specifically requests comment on
these definitions.

A "whole mortgage pass-through
security” is narrowly defined in the
proposed rule so that under category
{1)(ii), only privately issued mortgage
pass-through securities that represent
ownership of all of the fully disbursed,
whole first mortgages in an underlying
pool under category (1)(i), may be
pledged as collateral. Other privately
issued mortgage-backed securities,
including privately issued mortgage debt
securities, that do not meet this
requirement may qualify as collateral
under category (4), see 12 U.S.C.
1430(a)(4) (other real estate-related.
collateral).

The Board also is considering at least
two other alternative approaches that
would significantly broaden the
collateral eligible under category (1)(ii).
First, the Board is considering the
possibility that the final rule will
broaden category (1)(ii) to permit the
acceptance of any privately issued
mortgage pass-through security that
represents an equity interest in a pro
rata share of the principal and interest

payments from the underlying fully
disbursed, whole first mortgage loans,
including mortgage pass-though
securities that do not represent
ownership of the entire pool of
underlying fully disbursed, whole first
mortgage loans.

Second, the Board is considering the
possibility that the final rule will
broaden category (1){ii) to permit the
acceptance of any privately issued
mortgage-backed security that
represents a pro rata share of principal
and interest payments from an
underlying pool of fully disbursed,
whole first mortgage loans. This second
alternative would include treating
collateralized mortgage obligations or
other mortgage debt securities as
eligible collateral under category (1)(ii).

The approach taken in the proposed
rule is based on the most conservative
interpretation of the phrase “securities
representing a whole interestin * * *
mortgages.” /d. This interpretation is
consistent with the Joint Explanatory
Statement of the Committee of
Conference, H.R. Conf. Rep. No. 222,
101st Cong., 1st Sess. 427-28 (1989}
reprinted in 1989 U.S. Code Cong. &
Admin. News 432, 466-67 (FIRREA
Conference Report). The FIRREA
Conference Report states that the
collateral requirements in 12 U.S.C.
1430(a), imposed by FIRREA, were
intended to enable the Banks to
continue to accept privately issued
mortgage-backed securities as collateral.
The approach taken in the proposed rule
is consistent with the FIRREA
Conference Report because some
privately issued mortgage pass-through
securities may continue to be eligible
under category (1)(ii).

The FIRREA Conference Report also
indicates that the Bank collateral
requirements imposed by FIRREA,

preclude{ ] acceptance of interest payments
or the principal payments on such loans, (iii)
any security representing a subordinated
interest in mortgage loans, or (iii) any security
that represents an interest in a residual or
other high risk mortgage derivative product.

Id. The proposed rule, as well as the
alternative positions under
consideration, would preclude these
classes of securities identified in the
FIRREA Conference Report from
qualifying as acceptable collateral for
advances, except under category (4).
Accordingly, the Finance Board believes
that the approach taken in the proposed
rule, as well as the two alternatives
under consideration, are consistent with
the requirements of the Act and the
legislative history as expressed in the
Conference Report.

The Board is seriously considering
broadening its interpretation of “whole
interest” to include privately issued
mortgage pass-through securities
representing a pro rata share of
principal and interest payments from the
underlying mortgage loans (the first
alternative above), because virtually all
securities representing an interest in
mortgages do not represent ownership
of all of the mortgages in the underlying
pool. They represent a share of the
beneficial interest in the underlying pool
of mortgages.

Furthermore, by specifically excluding
principal only and interest only
“stripped” securities, the FIRREA
Conference Report can be interpreted to
allow the Banks to accept privately
issued securities as qualifying collateral
under category (1)(ii), provided they
represent a pro rata share of the
principal and interest payments from the
underlying mortgage loans. /d.

The second alternative, pursuant to
which the Board would include in
category (1)(ii) all privately issued
mortgage-backed securities, including
the lower risk tranches of privately
issued collateralized mortgage
obligations, would allow the Banks
maximum flexibility to treat mortgage-
related securities as eligible collateral
under category (1)(ii), while still
precluding acceptance of certain high
risk securities specifically identified in
the FIRREA Conference Report language
quoted above.

The Board specifically requests
comment on its interpretation of the
phrase “securities representing a whole
interest” in section 10(a)(1) of the Act,
as well as the approach taken in the
proposed rule, and the two alternatives
under consideration.

Section 10(a)(2) of the Act authorizes
the Banks to accept, without limitation,
all types of securities issued, insured, or
guaranteed by the United States
government, or any agency thereof. See
12 U.S.C. 1430(a)(2). Eligible securities
include, but are not limited to, those
issued by the FHLMC, the FNMA, and
the GNMA. Section 935.9(a)(2} of the
proposed rule implements section
10{a)(2), and allows a Bank to accept as
collateral stripped, residual and other
high risk securities that are issued,
insured or guaranteed by the United
States government or one of its
agencies.

Although the Board's Financial
Management Policy (see Board
Resolution No. 91-214, dated June 25,
1991), prohibits Bank investment in such
securities due to the interest rate risk
associated with holding these
instruments, the Board believes that, for
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collateral purposes, the Banks can
protect themselves by adequately
discounting the securities. It is expected
that a Bank accepting such securities as
collateral will have established systems
in place to accurately value the
collateral and will establish appropriate
loan-to-value rations.

Securities issued by the former
Federal Savings and Loan Insurance
Corporation (FSLIC) are considered
eligible collateral under category (2).
The Board has concluded that not only
should FSLIC notes be considered
securities issued by an agency of the
United States government, but also that
FIRREA, in transferring liability for the
notes to the FSLIC Resolution Fund and
making the United States Treasury
ultimately responsible for their
repayment, has effectively bestowed the
full faith and credit of the United States
on the FSLIC notes. As of August 31,
1992, there were only $156 million in
outstanding Bank advances secured by
FSLIC notes, which is less than one
percent of the System s total outstanding
advances.

Mortgage-backed securities packaged
by the Resolution Trust Corporation
(RTC) are not issued, insured or
guaranteed by the RTC in its corporate
or agency capacity, and therefore are
not eligible collateral under category (2).
However, such securities may qualify as
category (1){ii) or category (4) collateral.

The Board interprets the inclusive
“other real estate-related collateral”
language of category (4). in conjunction
with the 30 percent of capital limitation,
to mean that category (4) permits limited
amounts of mortgage-related collateral
otherwise ineligible under category (1).
For example, the following types of
collateral may be considered eligible
under category (4): Privately-issued
mortgage-backed securities not
otherwise eligible under category (1)(ii);
second mortgage loans, including home
equity loans; commercial real estate
loans; and morigage loan participations.
This list is not intended to be exclusive.

Sectin 935.9(a)(4) of the proposed rule
interprets category {4) broadly to
include any other real estate-related
collateral acceptable to the Bank, if such
collateral has a readily ascertainable
value and the Bank can perfect a
security interest in such collateral. See
12 U.S.C. 1430(a)(4}. Each Bank will
determine the particular types of other
real estate-related collateral acceptable
to that Bank, consistent with the
regulatory definition of eligible
collateral, and will apprise its members
accordingly. However, a member's use
of category (4} collateral to secure
advances is limited to 30 percent of its
capital, calculated according to GAAP,

at the time the advance is issued or
renewed. .

Proposed § 935.9(c) implements
section 10(a)(5) of the Act by authorizing
each Bank to require a member to
pledge additional collateral to protect
the Bank's secured position on
outstanding advances, even though such
collateral may not constitute “eligible
collateral” under proposed § 935.9(a).
See 12 U.S.C. 1430(a)(5). Section 935.9(d)
of the proposed rule implements section
10(c) of the Act by providing that a Bank
shall automatically have a lien upon,
and shall hold, the Bank capital stock
owned by a member as further collateral
security for all indebtedness of ‘the
member to the Bank, See 12 U.S.C.
1430(c).

Section 935.9(e) of the proposed rule
implements section 10{b) of the Act by
prohibiting a Bank from accepting as
collateral for an advance a home
mortgage loan otherwise eligible as
collateral for an advance, if any
director, officer, employee, attorney or
agent of the Bank or of the borrowing
member is personally liable thereon,
unless the board of directors of the Bank
has specifically approved such
acceptance by formal resolution, and the
Board, or its designee, has endorsed
such resolution. See 12 U.S.C. 1430(b).

G. Maintenance of Bank Security
Interest in Pledged Collateral

Section 935.10 of the proposed rule
implements section 10(f) of the Act
{sometimes referred to as the
“superlien” provision), by providing
that, notwithstanding any other
provision of law, the Banks have a
priority interest in collateral pledged by
a member ahead of other lien creditors,
including a receiver or conservator, but
not including bona fide purchasers for
value of such collateral or creditors with
a perfected security interest in the
collateral under applicable state law.
See 12 U.S.C. 1430(f).

This provision was added to the Act
by the Competitive Equality Banking Act
of 1987, Public Law 100-86, 101 Stat. 575,
section 306(d} {1987). Congress, in
establishing the Bank's senior creditor
status, stated that the provision
“recognizes the special position of the
[Banks] * * *" as lenders to the home
finance industry. H. Rep. No. 261, 100th
Cong., 1st Sess. 163 (1987). The FDIC has
adopted a regulation recognizing the
special status of the Banks where the
borrower of a Bank is in receivership.
See 12 CFR 360.1.

Proposed § 935.11(a)(1) provides that
a Bank may allow a borrowing member
that is a depository institution to retain
documents evidencing collateral pledged
to the Bank, provided the member

executes an agreement with the Bank to
hold the collateral solely for the benefit
of the Bank and subject to the Bank’s
direction and control.

A Bank's ability to perfect its security
interest in collateral pledged by non-
depository institution members, such as
insurance companies, is dependent on
state law to a greater extent than is the
Bank's ability to perfect its security
interest in collateral pledged by
depository institutions. Proposed
§ 935.11(a)(2}) requires a Bank to take
any steps necessary to ensure that its
security interest in all collateral pledged
by non-depository institutions for an
advance is as secured as its security
interest in collateral pledged by
depository institutions.

Section 935.11(a)(3) of the proposed
rule provides that a Bank may at any
time perfect its security interest in
pledged collateral securing an advance
to a member. This may include requiring
a member to segregate pledged
collateral, or to physically deliver
collateral to the Bank or to a designated
third party custodian operating on
behalf of the Bank.

Proposed § 935.11(b) requires the
Banks to regularly verify that collateral
pledged to secure advances exists. A
Bank shall establish written collateral
verification procedures, with standards
similar to those established by the
Auditing Standards Board of the
American Institute of Certified Public
Accountants, for verifying the existgnce
of collateral.

Under proposed § 935.12, each Bank is
required to determine the value of the
collateral securing its advances,
according to established written
valuation procedures. The valuation
procedures used to determine the value
of collateral shall be applied
consistently and fairly to all borrowers.
A Bank may require a member to obtain

- an appraisal to ascertain the value of

collateral pledged to the Bank.

H. Restrictions on Advances 10
Members That are not Qualified Thrift
Lenders (QTLs)

While FIRREA opened membership in
the System to federally insured
commercial banks and credit unions, it
imposed further restrictions on
borrowing by members that do not hold
a certain level of housing-related assets,
as specified in the Qualified Thrift
Lender test (OTL test). See 12 U.S.C.
1430(e)(1). Section 935.13 of the
proposed rule implements these new
restrictions.

The QTL test, as defined in section
10(m) of the Home Owners’ Loan Act
(HOLA), as amended, 12 U.S.C.
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1467a(m), requires that savings
associations maintain at least 65 percent
of their assets in “qualified thrift
investments” (QTI).1

Section 10{e) of the Act, as amended
by FIRREA, 12 U.S.C. 1430(e), permits
members that aré not QTLs to borrow
from the Banks under the following
conditions: (1) Non-QTLs may only use
advances for housing finance purposes;
(2) each Bank's aggregate amount of
advances to non-QTL members shall not
exceed 30 percent of the Bank's total
advances; and (3} a Bank must grant
priority for advances to QTL borrowers
over non-QTL borrowers. Id. at 1430(e)
(1), (2). In addition, a non-QTL borrower
must hold Bank stock at the time it
receives an advance in an amaunt equal
to at least five percent of the borrower’s
total advances, divided by its actual
thrift investment percentage (ATIP). See
id. at 1430{e)(1).

The ATIP. used to determine
compliance with the QTL test, is a ratio
whose numerator is QTI and whose
denominator is “‘portfolio assets.”
“Partfolio assets” is statutorily defined
as total assets, less goodwill and other |
intangible assets, the value of an
institution's business property, and a
limited amount of liquid assets. See 12
U.S.C. 1467a(m)(4)(A), (B); 12 CFR
563.51(a), (e).

These limitations do not apply to: (1)
A savings bank, as defined in section
3(g) of the Federal Deposit Insurance
Act, as amended, 12 U.S.C. 1813(g); {(2) a
Federal savings association in existence
as such on August 9, 1989 that (i) was
chartered as a savings bank or
cooperative bank prior to Qctober 15,
1982 under state law, or {ii} that
acquired its principal assets from an
institution that was chartered prior to
October 15, 1982 as a savings bank or
cooperative bank under state law.

Section 10(m) of the HOLA further
restricts non-QTL savings associations’
access to Bank advances. Savings
associations that fail the QTL test may
not take down new Bank advances. See
12 U.S.C. 1467a(m)(3}(B)(i)(III). In
addition, if such a savings association
fails to regain its QTL status within
three years, it must repay all
outstanding Bank advances. See 12
U.S.C. 1467a(m)(3)(B)(ii)(I}).

* QTI assets are divided into two “baskets,” ane
available in unlimited amounts and the other
limited to an amount equal to 20 percent of a
savings association’s portfolio assets. (See following
discussion in text.} The unlimited basket contains
housing-related assets {mortgage loans, home equity
loans, and mortgage-backed securities, as well as
certain government agency obligations); the 20
percent basket contains consumer loans and assets
associated with community lending. See 12 U.S.C.
1467a(m}(4){C); 12 CFR 563.51(f).

Since the QTL test, as defined in the
HOLA, has application only to savings
associations, the requirements in section
10(e) of the Act arguably may be
interpreted as applying only to non-QTL
savings association members. However,
the HOLA specifically prohibits non-
QTL savings associations from
borrowing advances, making the section
10(e) restrictions, which merely limit
advances access, irrelevant for these
institutions. It seems unlikely that
Congress would create special
restrictions on access to advances only
for a class of members that, for separate
reasons, are not eligible to borrow from

“a Bank.

In addition, the fact that Congress
specifically exempted state-chartered
savings banks from section 10(e}, but not
commercial banks, credit unions or
insurance companies, suggests that the
requirement was intended to have
broader application than just to savings
associations. It seems clear, therefore,
that Congress used the QTL test to
determine access to advances because
the test provides a benchmark for
measuring a member’s commitment to
housing finance. The section 10(e)
restrictions therefore are being
interpreted to have application to all
non-QTL System members which are
eligible to borrow.

The OTS is responsible for monitoring
savings associations' compliance with
the QTL test, and for enforcing penalties
applicable to institutions that fail the
test. See 12 U.S.C. 1467a{m]}, 1813(q).
Therefore, unless otherwise informed by
the OTS, a Bank may assume that a
member savings association ig a QTL.
Section 935.13(a) of the proposed rule
provides that upon receipt of written
notification from the OTS that a savings
association member has been .
designated by the OTS as a non-QTL
and is subject to the restrictions on
advances applicable to non-QTL savings
associations, a Bank shall not extend
any new advances or renew existing
advances to such member. Proposed
§ 935.13(b) provides that, upon receipt of
written notification from the OTS that
all advances held by a non-QTL savings
association must be repaid because the
association has not requalified as a QTL
member within the three-year period,
the Bank, in conjunction with the
member, shall develop a schedule for
the prompt and prudent repayment of all
outstanding advances. The schedule
shall be consistent with the Bank’s and
the member's safe and sound operations
and shall be forwarded promptly by the
Bank to the OTS and the Board.

Proposed § 935.13{c) implements the
statutory restrictions on advances to

non-QTL members other than savings
-associations. The Act requires that non-
QTL borrowers use advances only for
“housing finance” purposes. See 12
U.S.C. 1430(e)(1). (“Housing finance™ is
defined as “residential housing finance™
for the purposes of this part 935).
However, the fungibility of money
makes it very difficult and costly to
track the actual use of an advance.
Therefore, § 935.13(c){1)(i) of the
proposed rule ties on non-QTL member’s
ability to borrow advances to its level of
“residential housing finance assets,” as
determined pursuant to proposed

§ 935.13(c)(2). The Board believes that a
member’s level of residential housing
finance assets is a reasonable and
measurable indicator of a non-QTL
borrower’s commitment to housing
finance and its use of Bank advances for
the purpose.

Section 935.1 of the proposed rule
defines “residential housing finance
assets" as loans secured by residential
real property; securities representing an
ownership interest in, or collateralized
by, loans secured by residential real
property; participations in such loans;
loans financed by CIP advances; or any
loan or investment that the Board, in its
discretion, otherwise determines is a
residential housing finance asset. This
definition includes home equity loans.

The definitions of residential housing
finance assets in proposed § 935.1
includes all loans funded by CIP
advances, although some of these loans
may be for community and economic
development projects and thus may be
nonresidential. Section 10(i) of the Act
specifically includes the financing of
commercial and economic activities that
benefit low- and moderate-income
families and neighborhoods in the
definition of community-oriented
mortgage lending. See 12 U.S.C. 1430(i).
The Board believes that this definition
indicates that all loans funded under the
CIP should be included in’the definition
of residential housing finance assets.
Otherwise, the Banks could not provide
CIP advances to a non-QTL, non-savings
association member, or long-term CIP
advances to any member, if the
advances funded community and
economic development projects. (The
Act, as amended, requires that long-term
advances only be used for purposes of
funding residential housing finance, 12
U.S.C. 1430(a). See Section I below.) The
Board specifically requests comments
on the inclusion of CIP loans in its
definition of residential housing finance
assets,

Section 935.13(c)(l)(ii) of the proposed
rule implements section 10{e)(1) of the
Act by providing that a Bank shall
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require a non-QTL non-savings
association member to hold stock in its
Bank at the time it receives an advance
in an amount equal to at least five
percent of the outstanding principal
amount of the member’s total advances,
divided by the member’s ATIP. The
ATIP shall be calculated pursuant to
proposed § 935.13(c)(3). See 12 U.S.C.
1430 (e)(1).

Proposed § 935.13(c}(1)(iii) implements
sections 10(e)(2) of the Act by providing
that a Bank may not extend an advance
to a non-QTL non-savings association
member if the advance would cause the
Bank's aggregate amount of outstanding
advances to non-QTL non-savings
associations members to exceed 30
percent of the Bank's total outstanding
advances. See 12 U.S.C. 1430(e}(2). In
the event that a Bank's level of
outstanding advances to QTL members
declines such that existing non-QTL
advances exceed 30 percent of total
advances, the Bank will not be required
to call any outstanding non-QTL
advances in order to comply with the
requirement.

Section 935.13(c)(2) of the proposed
rule provides that prior to granting a
non-QTL non-savings association
member's request for an advance, a
Bank shall determine that the principal
amount of outstanding advances to the
members does not exceed the total book
value of the member's residential
housing finance assets, as indicated on
the most recent Call Report or financial
statement made availabie by the
member.

The Board believes that the proposed
compliance monitoring mechanism for
residential housing finance assets is an
operationally feasible method for
implementing the statutory requirement
in 12 U.S.C. 1430(e)(1)(B). and is
consistent with the legislative intent of
FIRREA. The Board specifically requests
comments on any alternative methods
for verifying that advances are used for
housing finance purposes.

Under proposed § 935.13(c){(3), the
Banks are responsible for monitoring the
ATIP of non-savings association
members in order to determine their
required capital stock holdings to
support.outstanding advances. The
proposed rule requires a Bank to
calculate a non-savings association
member’'s ATIP annually, between
January 1 and April 15, based upon
financial data as of December 31 of the
prior year. The Bank will use this
calculation to determine the member's
stock purchase requirement for the
remainder of the current calendar year
and until such time as the next annual
calculation is performed. The Board
specifically requests comment on this

proposal for monitoring the ATIP of non-
savings association members.

Section 935.13(c)(4) of the proposed
rule provides that the requirements of
paragraphs (c}(1). (2) and (3) of this
section do not apply to certain state-
chartered savings banks and Federal
savings associations. Applications for
AHP and CIP advances are exempt from
the requirements of paragraph {c)(2).
The Board is permitting this exemption
because, as part of the AHP and CIP
advance application process, members
supply documentation which certifies
that the funds will be used for
residential housing finance purposes.

Proposed § 935.13(d) provides that if a
Bank is unable to meet its members’
aggregate demand for advances, the
Bank shall give priority to the demands
of its QTL members, taking into
consideration the member's v
creditworthiness, the effect of making
such advances on the Bank's financial
integrity, the availability of compatible
funding, and any other factors that the
Bank determines to be relevant. The
requirements of paragraph (d) do not
apply to special, or otherwise limited,
advance offerings by a Bank, which may
be offered on a first come, first served -
basis. This section of the proposed rule
implements section 10(e)(2) of the Act
See 12 U.S.C. 1430(e)(2).

Section 935.13(e) of the proposed rule
requires that the written advances
agreement required by § 935.4(b)(2) of
this part stipulate that a Bank shall not -
fund commitments for advances made to
then-QTL savings association members
whose access to advances is
subsequently restricted pursuant to
paragraph (a) of this section, or to then-
QTL members other than savings
associations whose access to advances
is restricted pursuant to paragraph (c} of
this section.

I. Limitations on Long-Term Advances

Section 10(a) of the Act, as amended
by FIRREA, provides that all Jong-term
advances shall only be made for the
purpose of providing funds for
residential housing finance. 12 US.C.,
1430(a) (emphasis added). Section 935.1
of the proposed rule defines a “long-
term advance” as an advance with an
original term to maturity greater than
five years. Although there is no explicit
definition of long-term advance in the
Act, this proposed definition is
consistent with the historic System
definition of long-term, and with the
definition of “long-term advances™
provided in the Community Support
Regulation promulgated by the Board.
See 56 F.R. 58639, 58647 (Nov. 21, 1991).

The designation of five years or less
as short-term and greater than five years

as long-term derives in part from section °
11(g) of the Act, see 12 U.S.C. 1431(g).
That section requires that each Bank
maintain investments in an amount
equadl to current member deposits, and
includes advances with maturities of up
to five years in the list of investments
eligible to fulfill this liquidity
requirement. In addition to this statutory
foundation, the housing finance mission
of the Banks points to a definition that
exceeds five years, since as noted
earlier, residential mortgage loans,
which long-term advances are designed -
to finance, generally have an average
life greater than five years.

Section 935.14(a) of the proposed rule
implements section 10(a) of the Act by
requiring that the Banks make long-term
advances only for the purpose of
enabling a member to fund or purchase
new or existing residential housing
finance assets. The Board intends to
require that the Banks monitor the use of
long-term advances for this purpose by
using the same method proposed for
monitoring advances to non-QTL
borrowers.

Specifically, § 935.14(b){1) of the
praposed rule provides that, before
funding an advance with a maturity
greater than five years, a Bank shall
determine that the borrowing member's
level of outstanding advances with -
original maturities greater than five
years does not exceed the total book
value of the member's residential
housing finance assets. The bank shall
use the member's most recent TFR, Call
Report or other financial statement to
determine the total book value of the
member's residential housing finance
assets.

Applications for AHP and CIP
advances are exempt from this
requirement. As noted above, the
definition of residential housing finance
assets includes loans funded with CIP
advances, which means that long-term
CIP advances also may fund community
and economic development projects.

J. Capital Stock Requirements and
Redemption of Excess Stock

The Act sets forth two minimum
stockholding requirements for System
members (minimum subscription
requirements). See 12 U.S.C. 1426(b}(1),
(4): 1430(e)(3). The first minimum stock
subscription requirement provides that
each member shall purchase Bank
capital stock in an amount equal to one
percent of the aggregate unpaid
principal of its home mortgage loans,
home-purchase contracts and similar

-obligations, but not less than $500. See

12 U.S.C. 1426(b)(1). {4).
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The second minimum subscription
requirement provides that each member
shall purchase and maintain stock,
pursuant to the one percent requirement,
as if at least 30 percent of its assets
consisted of home mortgage loans { /e,
the minimum purchase requirement
equals .3 percent of a member’s total
assets). This provision only has
application to members that have less
than 30 percent of their asse!s in home
mortgage loans. Fur these institutions,
the .3 percent of total assets reguirement
is greater than the one percent of
apgregate vnpaid loan principal
requirement. See 12 U.8.C. 1430(e)(3).
These statutury minimum s.berription
requirements will be addressed mere
fully in a future Boucd rulemasing on
Bunk membership reguirements.

In addition to the minimum
subscription requirements, the Act
specifies twvo stock puichase
requirements based on @ dvence levels
(the advancrs-ic-stock requirements).
These requirements are implemented in
propesed § 935.15(1). All mainlers must
hold stock in an emount equal to at least
five percent of outstunding advances
(7 e., the aggregate amount of advances
10 a member may rot exceed 20 times
the amount paid in by such member for
capital stack in the Bank]. In addition,
non-QTL non-s4vings assaciation
members applying for an advance must
hold capital stock in the Bank at the
time the advance is received in an
amount equal to at least five percent of
the member's total advances, divided by
the member’s ATIP. See 12 U.S.C.
1430(c), (e}{1). and proposed
§ 935.13{c)(1){ii) discussed supra. A
member’s Bank stockholdings must be at
least equal to the greater of its minimum
subscription requirement for
meambership or its respective advances-
to-stock requirement.

The Act authorizes the Banks to
r=deem stock in excess of the minimom
requirements at a member’s request. See
12 U.S.C. 1426(b)(1). The Banks annually
recaliuleie a4 member’s minimum
subscription requirement, and members
holding stock in execess of the
recalculated amount may reguest that
the Bank redeem the excess stock. Id.
The Act also authorizes the Banks to
unilaterally redeem stock upon the
termination of a stockholder’'s
membership in the System if the
terminated member has no oulstanding
indebtedness to the Bank. Sce /d. at
1426(e}. The Act does not speciiically
address the issue of whether a Bank has
the authority to redeem Bank stock held
by a member in excess of the advances-
to-stock requirements. In practice, the
Banks redeem stock, at the request of a

member, in excess of its advances-to-
stock requirement throughout the year
as advances are repaid, as long as the
minimum subscription s maintained.

Section 935.15(b) of the proposed rule
provides that a Bank, after providing 15
calendar days advance written notice to
a member, may unilaterally redeem the
portion of a member’s stockholdings in
excess of its advances-to-stock
requirement, as long as the member’s
minimum subscription requirement is
maintained. The Board believes that this
express autharity is a reasonable
interpretation of the Act, and will aid
the Banks in managing their equity
levels as part of their financial planning.
The 15-day advance notice requirement
is designed to allow each member an
opportunity to identify alternative
investments for the amount received
from redemption of the stock.

K. Advance Participations and
Intradistrirt Transfers of Advances

Section 10{d) of the Act requires
Board approval for the participation or
sale of advances to other Banks. Section
935.16 of the proposed rule incorporates
existing Board policy which provides
that, subject to the approval of the
boards of directors of the relevant Banks
and consistent with Board policy, a
Bank may allow any other Bank to
purchase a participation interest in any
advance, together with an appropriate
assignment of the underlying security
therefor. See 12 U.S.C. 1430(d).
Participation agreements already in
place are deemed to meet the
requirements of this part, and will not
require further approval by the Bank's
board or the Board.

Proposed § 935.17 provides that a
Bank may allow one of its members to
assume advances outstanding to another
of its members, provided the assumption
conferms to the requirements in this part
935 for the issuance of a new advance.
A Bank may charge an appropriate fee
for prccessing the transfer

L. Specisl Advances to Suvings
Assgciations

Section 935.18{a) of the proposed rule
implements section 10(h) of the Act by
providing that, upon receip! of a written
request from the Dirsctor of the GTS,
the Banks may extend short-term
advances to troubled but solvent
member savings associations having
ressorable and demonstrable prospects
of returning to a satisfactory financial
condition, See 12 U.S.C. 1430(h).
Proposed § 935.18(b), consistent with
section 10{h) of the Act, provides that
any advance made pursvant to this
section shall be at the interest rate
applicable to short-term advances of

similar type and maturity made
available to members that do not pose
such a supervisory concern and shall be
subject to the same collateral
requirements applicable to other
advances. The requirements of the Act,
therefore, preclude risk-based pricing of
advances made available under this
section. The statutory provision
regarding these liquidity advances
specifies that extending such advances
is not mandatory. See 12 U.S.C. 1430{h).
The Board expects that a Bank will
consider the effect on its own financial
integrity of agreeing to make such
advances.

M. Liguidation of Advances Upon
Termination of Membership

Section 933.19 of the proposed rule
implements section 6(e) of the Act by
specifying that if an institution’s
membership in a Bank is terminated, the
indebtedness of such institution to the
Bank shall be liquidated in an orderly
manner, as determined by the Bank. See
12 U.S.C. 1426(e). Such liquidation shall
be deemed a prepayment of any such
indebtedness and subject to any
applicable prepayment fees. A Bank
shall not be required to call any such
indebtedness prior to maturity if doing
so would be inconsistent with the
Bank's safe and sound operation.

Subpart B—Advances to Nonmembers
A. Scope

Section 935.20 of the proposed rule
provides that advances to nonmembers
shall be subject to the provisions in
subpart A of this part 935, except as
otherwige provided in §§ 935.21 and
935.22 of subpart B of this part 935. This
requirement is designed to ensure that
nonrmember advance programs operate
within the same regulatory framework
as member advance programs and
without special benefits to nonmembers.

B. Advances to SAIF

Section 935.21{a) of the proposed rule
implements section 11(k] of the Act,
providing that upon receipt of a written
request from the FDIC, a Bank may
make advanres to the FDIC for the use
of the SAIF. Pursuant to proposed
§ 935.21{b}, such an advance shall: (1)
Bear a rate of interest not less than the
Bank's marginal cost of funds, taking
into account the maturities involved and
reasonable administrative costs; (2) be
for a maturity acceptable to the Bank;
(3) be subject to any prepayment,
commitment or other appropriate lees;
and (4) be adequately secured by
collateral acceptable to the Bank. See 12
U.S.C. 1431(k).
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C. Advances to Nonmember Mortgagees

Under Section 10b of the Act, a Bank
may make advances to nonmembers
that are approved mortgagees under title
11 of the National Housing Act (NHA)
(12 U.S.C. 1707 et seq.). See 12 U.S.C.
1430b. The administration of title II of
the NHA is the responsibility of the
Federal Housing Administration (FHA),
a unit of the Department of Housing and
Urban Development (HUD). Approved
mortgagees have HUD authorization to
buy and sell FHA-insured mortgages.

The Board has approved a program
permitting the Dallas Bank to lend up to
$2 million over a period of two years to
the New Mexico Mortgage Finance
Authority to promote the availability of
affordable housing in that state. Similar
programs are being considered by other
Banks. The Board believes that these
programs are in keeping with the
System's mission to provide housing
finance for low- and very low-income
families. The proposed rule revises the
Board's current regulation to include
specific criteria for nonmember
mortgagee eligibility for advances, and
requirements governing Bank advances
to such entities.

Section 935.22(a) of the proposed rule
authorizes a Bank, subject to the Act
and subpart B of this part 935, to make
advances to an entity that is not a
member of a Bank, if the entity qualifies
as a nonmember mortgagee pursuant to
section 10b of the Act and proposed
§ 935.22(b).

Proposed § 935.22(b) contains the four
statutory conditions that a nonmember
mortgagee must meet in order to borrow
from a Bank:

(1) The mortgagee must be chartered
under law and have succession. A
corporation, or other entity that has
rights, characteristics and powers under
applicable law similar to those granted
a corporation, or a government agency,
meet this requirement;

(2) The mortgagee must be subject,
pursuant to statute or regulation, to the
inspection, supervision and oversight of
a Federal, state or local government
agency;

(3) The mortgagee must lend its own
funds as its principal activity in the
mortgage field; and

(4) The mortgagee must be approved
by HUD as a “mortgagee’” pursuant to
HUD's regulations (24 CFR part 203).
under title 1 of the NHA (12 U.S.C.
1707—17152~20).

Pursuant to the Act, advances made
under this section are not subject to
certain other provisions of the Act, e.g.,
member stock purchase and collateral
requirements. See 12 U.S.C. 1430b.
However, as noted above, where

appropriate, the proposed rule makes
the regulatory requirements that are
applicable to the Banks' member
advances programs also applicable to
their nonmember advances programs,
except as specifically provided in this
proposed § 935.22. The Banks are
expected to apply to nonmember
mortgagees the same advance
application requirements, credit
underwriting standards, collateral
safekeeping requirements, restrictions
on lending to institutions without
positive tangible capital, advance
maturity requirements, prepayment fees,
and other regulatory requirements
applicable to members under subpart A
of this part 935.

Section 935.22(c) of the proposed rule
provides that prior to establishing a
program to lend to nonmember
mortgagees, each Bank shall adopt a
policy on advances to nonmember
mortgagees consistent with the
requirements of the Act, part 935 of the
Board's regulations, and general
guidelines of the Board.

Section 935.22(d)(1)(i) of the proposed
rule requires the Banks to price
advances to nonmember mortgagees to
cover the funding, operating and
administrative costs associated with
making such advances. The pricing may
reflect the credit risk associated with
lending to the nonmember mortgagee, or
other reasonable differential pricing
criteria, provided that the terms for
differential pricing are applied equaily
to all nonmember mortgagee borrowers.

In addition, proposed § 935.22(d)(ii)
provides that the pricing of advances"
shall compensate the Bank for the
absence of a capital investment by the
nonmember mortgagee in the Bank. A
Bank may implement this provision by
requiring that the nonmember mortgagee
hold a compensating balance-in a
deposit account with the Bank. Proposed
§ 935.22(d)(2) provides that, in
accordance with section 10b of the Act,
the principal amount of any advance
made to a nonmember mortgagee may
not exceed 90 percent of the unpaid
principal of the collateral pledged as
security.

Proposed § 935.22(e)(1) implements
the Act by providing that nonmember
mortgagee advances may be
collateralized with FHA-insured
mortgages. See 12 U.S.C. 1430b. Section
935.22{e)(2) of the proposed rule permits
a Bank to additionally accept as
collateral. securities representing a pro
rata share of the principal and interest
payments due on a pool of FHA-insured
mortgage loans (GNMAs), provided that.
a Bank shall require a nonmember
mortgagee to provide evidence that the

securities are backed solely by FHA-

. insured mortgages.

Section 935.22(f)(1) of the proposed
rule provides that a Bank shall require a
nonmember mortgagee applying for an
advance to agree in writing to inform the
Bank promptly of any change in its
status as a nonmember mortgagee. The
Bank will not be required to call
outstanding advances to a nonmember
that loses its HUD-approved mortgagee
status or otherwise ceases to fulfill the
eligibility qualifications fora
nonmember mortgagee under proposed
§ 935.22(b). However, pursuant to
proposed § 935.22(f)(2), it may not
extend a new advance or renew an
existing advance to the nonmember until
the Bank is satisfied that the entity
again fulfills the requirements for a
nonmember mortgagee provided herein.

Under proposed § 935.22(g), a Bank
may, from time to time, require a
nonmember mortgagee borrower to
provide evidence that it continues to
satisfy all of the qualifications and
requirements contained in this section.
The Board specifically requests
comment on all aspects of the proposed
nonmember mortgagee requirements.

Board Statements of Policy and Former
Federal Home Loan Bank Board Policy
on Advances .

The proposed rule would incorporate
the Statements of Policy on advances
currently contained in 12 CFR part 940
to the extent the Board deems
appropriate. The proposed rule would
remove and reserve part 940. The
proposed rule also is intended to
supersede the former Federal Home
Bank Board's policy on advances,
adopted by minute entry on July 6, 1988.
This minute entry was not published in
the Federal Register.

Regulatory Flexibility Act

The proposed rule largely implements
statutory requirements applicable to all
System members, regardless of their
size. The Board is not at liberty to make
adjustments to those statutory
requirements to accommodate small
entities. The Board has not imposed any
additional regulatory requirements that
will have a disproportionate impact on
small entities. The only significant
requirement added by the Board is limits
on advances to members without
positive tangible capital. The Board has
written the proposed rule specifically so
that in many cases members can meet
the requirements of the proposed rule by
providing copies of reports already
generated for other purposes. For these
reasons, it is certified. pursuant to
section 605(b) of the Regulatory
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Flexibility Act, 5 U.S.C. 605b, that this
proposed rule, as promulgated, will not
have a significant economic impact on a
substantial number of small entities.

List of Subjects
12 CFR Part 935

Advances, credit, Federal home loan
banks.

12 CFR Part 940

Advances, Federal home loan banks.

The Finance Board hereby proposes to
amend chapter IX, title 12, Code of
Federal Regulations, as follows:

1. Part 935 is revised to read as
follows:

PART 935—ADVANCES

Subpart A—Advances to Members

Sec.
935.1
935.2

Definitions.

Bank credit mission.

935.3 Bank advances policy.

935.4 Authorization and application for
advances; obligation to repay advances.

935.5 Limitations on access 10 advances,

935.6 Terms and conditions for advances.

935.7 Interest rates on Community
Investment Program advances.

935.8 Fees.

935.9 Collateral.

935.10 Banks as secured creditors.

935.11 Pledged collateral; verification.

935.12 Collateral valuation; appraisals.

935.13 Restrictions on advances to members
that are not Qualified Thrift Lenders.

935.14 Limitations on long-term advances.

935.15 Capital stock requirements;
unilateral redemption of excess stock.

935.16 Advance participations.

935.17 Intradistrict transfer of advances.

935.18 Special liquidity advances to savings
associations. )

935.15 Liquidation of advances upon
termination of membership.

Subpart B—Advances to Nonmembers

935.20 Scope.
935.21 Advances to the Savings Association
insurance Fund.
935.22 Advances to nonmember mortgagees.
Authority: 12 U.S.C. 1422b(a){1), 1426, 1429,
1430, 1430b, 1431,

Subpart A—Advances to Members

§935.1 Definitions.

As used in this part:

Act means the Federal Home Loan
Bank Act, as amended (12 U.S.C. 1421 e?
seq.).

Actual thrift investment percentage or
ATIP means generally the percentage of
a member's assets actually invested in,
or held as, qualified thrift investments,
as defined more specifically in section
10(m}(4) of the Home Owners’ Loan Act
(12 U.S.C. 1467a(m}{4})) and in the
implementing regulations of the OTS at
12 CFR 563.51. The ATIP will be

calculated and used for purposes of this
part for all members of the Banks,
whether or not they are savings
associations.

Advance means a loan from a Bank
pursuant to the Act that is:

(1) Provided pursuant to a written
agreement;

(2) Supported by a note or other
written evidence of the borrower's
obligation; and

(3) Fully secured by collateral in
accordance with the Act.

Affordeble Housing Program or AHP
means the program described in section
10(j) of the Act (12 U.S.C. 1430(j)) and
part 960 of the Board's regulations.

Appropriate Federal banking agency.
The term “appropriate Federal banking
agency” has the same meaning as used
in 12 U.S.C. 1813(q) and for federally
insured credit unions shall mean the
National Credit Union Administration.

Bank means a Federal Home Loan
Bank established under the authority of
the Act.

Board means the Federal Housing
Finance Board established under the
authority of the Act, its governing Board
of Directors, or an official duly
authorized to act on its behalf.

Combination business or farm
property means real property for which
the total appraised value is attributable
to residential, and business or farm
uses. .

Community Investment Program or
CIP means the program(s} described in
section 10(i} of the Act (12 U.S.C.
1430(i)).

Depositary institution means a bank
or savings association, as defined in 12
U.S.C. 1813, or a credit union, as defined
in 12 U.S.C. 1752.

Dwelling unit means a single, unified
combination of rooms designed for
residential use by one household.

FDIC means the Federal Deposit
Insurance Corporation.

GAAP means Generally Accepted
Accounting Principles.

HUD means the Department of
Housing and Urban Development. '

Improved residential real property
means residential real property
excluding real property to be improved,
or in the process of being improved, by
the construction of dwelling units.

Insurer means:

(1) the FDIC for banks.and savings
associations; or

(2} the National Credit Union Share

. Insurance Fund for credit unions.

Long-term advance means, for the
purposes of this part, an advance with
an original term to maturity greater than
five years.

Manufactured housing means a
manufactured home as defined in

section 603(6) of the Manufactured
Home Construction and Safety
Standards Act of 1974, as amended {42
U.S.C. 5402(6)).

Member means an institution that has
been admitted to membership in a Bank
and, jpursuant to the requirements of
§ 933.7 of this chapter], has purchased
capital stock in the Bank.

Mortgage-backed security means, for
purposes of this part, an equity security
representing an ocwnership interest in a
pool of fully disbursed, whole mortgage
loans on improved residential property
ar a collateralized mortgage obligation,
maortgage-backed bond or other debt
security backed entirely by fully
disbursed, whole first mortgage loans on
improved residential real property.

Multifamily property means:

(1) Real property containing five or
more dwelling units; or

(2) Real property containing five or
more dwelling units with commercial
units combined, provided the property is
primarily residential.

Nonresidential real property means
real property not used for residential
purposes, including business or
industrial property, hotels, motels,
churches, hospitals, nursing homes,
educational and charitable institutions,
dormitories, chubs, lodges, association
buildings, “homes” for elderly persons,
golf courses, recreational facilities, farm
property not containing a dwelling unit,
or similar types of property, except as
otherwise determined by the Board in its
discretion.

OCC means The Office of the
Comptroller of the Currency within the
United States Department of the
Treasury.

One-to-four family property means
any of the following:

(1) Real property containing:

(i) One-to-four dwelling units; or

(ii) More than four dwelling units if
each unit is separated from the other
units by dividing walls that extend frem
ground to roof, including rowhouses,
townhouses or similar types of property;

(2) Manufactured housing if:

(i) Applicable state law defines the
purchase or holding of manufactured
housing as the purchase or holding of
real property; and

(ii) The loan to purchase the
manufactured housing is secured by
such manufactured housing as
evidenced by a mortgage or other lien
on real property;

(3) Individual condominium dwelling
units or interests in individual
cooperative housing dwelling units that
are part of a condominium or
cooperative building without regard to
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the number of total dwelling units
therein; or

(4) Real property containing one-to-
four dwelling units with commercial
units combined, provided the property is
primarily residential.

OTS means the Office of Thrift
‘Supervision.

Qualified Thrift Lender or QTL means
the term defined in section 10(m)(1) of
the Home Owners’ Loan Act (12 U.S.C.
1467a(m}(1)} and in the implementing
regulations of the OTS {12 CFR 563.50).
A non-savings association member
which otherwise meets the QTL test will
be treated as a QTL for purposes of this
part.

Qualified Thrift Lender test or QTL
test means the formula described
generally in section 10(m) of the Home
Owners’ Loan Act (12 U.S.C. 1467a(m))
and in the implementing regulations of
the OTS (12 CFR 563.50). The QTL test
will be applied to all members of a Bank
for purposes of this part.

Residential housing finance assets
means any of the following:

(1} Loans secured by residential real
property;

(2) Mortgage-backed securities;

(3) Participations in loans secured by
residential real property;

(4) Loans financed by CIP advances;
or

(5) Any loans or investments which
the Board., in its discretion, otherwise
determines to be residential housing
finance assets.

Residential real property means any
of the following:

(1) One-to-four family property;

(2) Multifamily property;

(3) Real property to be improved by
the construction of dwelling units;

{4) Real property in the process of
being improved by the construction of
dwelling units;

{5) Combination business or farm
property, provided that at Jeast 50
percent of the total appraised value of
the combined property is attributable to
the residential portion of the property;

(8) The term does not include
nonresidential real property as defined
in this section.

Savings association means a savings
association as defined in section 3(b) of
the Federal Deposit Insurance Act, as
amended {12 U.S.C. 1813(b)).

State means a state of the United
States, the District of Columbia, Guam,
Puerto Rico or the U.S. Virgin Islands.

State regulator means a state
insurance commissioner or state
regulatory entity with primary
responsibility for supervising a member
that is not a federally insured depository
institution.

Tangible capital means:

(1) Capital, calculated according to
GAAD, less “intangible assets” as
reported in the member’s Thrift
Financial Report for members whose
primary Federal regulatory is the OTS,
or as reported in the Report of Condition
and Income for members whose primary
Federal regulator is the FDIC, the OCC
or the Board of Governors of the Federal
Reserve System; or

(2) Capital calculated according to
GAAP, less intangible assets, as defined
by a Bank for members which are not
regulated by the OTS, the FDIC, the
OCC, or the Board of Governors of the
Federal Reserve System.

Whole morigage pass-through
security means, for purposes of this part,
a security representing the entirety of
the beneficial interest in a pool of fully
disbursed, whole first mortgage loans on
improved residential real property.

§935.2 Bank credit mission.

{a) The primary credit mission of the
Banks shall be to enhance the
availability of residential mortgage
credit.

(b) Each Bank shall fulfill its primary
credit mission by:

(1) Providing a readily available,
economical and affordable source of
funds in the form of advances to its
members; and

(2) Offering such advances products
or programs that satisfy the credit needs
of its members.

" (c) Notwithstanding paragraph (b} of

this section, each Bank shall place such
limitations on the making of advances to
its members as shall:

(1) Be specifically prescribed by
statute, regulation or pelicy;

(2) Protect the financial integrity of
such Bank and accommodate the
practical constraints associated with the
Bank's ability to raise funds; or

(3) Be required by the Board.

§935.3 Bank advances poficy.

(a) Each Bank’s board of directors
shall adopt, and review at least .
semiannually, a policy on advances to
members consistent with the
requirements of the Act, this part, and
the general guidelines of the Board, as
reflected in its resolutions, orders or
manuals.

(b) A Bank’s board of directors may
designate officers authorized to extend
or deny credit and take other action
consistent with the Bank’s advances
policy.

(c) A Bank may make exceptions to its
advances policy only with the approval
of its board of directors, a committee
thereof, or officers specifically
authorized by the board of directors to
approve such exceptions, provided that

any such exceptions shall comply with
the Act, this part and Board policies and
guidelines.

(d) A Bank's board of directors shall:

{1) Require the officers designated
pursuant to paragraph (b) of this section
to report promptly to it, or a designated
committee of the board, all actions e
taken under this section; and

(2) Review such actions for
compliance with this section.

§ 935.4 Authorization and application for
advances; obligation to repay advances.

(a) Application for advances. A Bank
may accept oral or written applications
for advances from its members. :

(b} Obligation to repay advances. (1)
A Bank shall require any member
applying for an advance to enter into a
primary and unconditional obligation to
repay such advance and all other
indebtedness to the Bank, together with
interest and any unpaid costs and
expenses in connection therewith,
according to the terms under which such
advance or other indebtedness was
made.

{2) Such obligations shall be
evidenced by a writien advances
agreement that shall be reviewed by the
Bank's legel counsel {o ensure such
agreement is in compliance with
applicable law.

(c) Secured advances. (1) Each Bank
shall make only fully secured advances
to its members as set forth in the Act,
the provisions of this part and policies
established by the Board.

(2) The Bank shall execute a written
security agreement with each bomwing
member which establishes the Bank's
security interest in collateral securing
advances.

(3) Such written security agreement
shall, at a a minimum, describe the type
of collateral securing the advances and
give the Bank a perfectible security

- interest in the collateral.

(d} Approvai—(1) By the Bank’s board
of directors. Applications for advances,
advances agreements and security
agreements shall be in substantially
such form as approved by the Bank’s
board of directors, or a committee
thereof specifically authorized by the
board of directors to approve such
forms.

(2) By the Board. Each Bank's forms
for all advances applications, advances
agreements and security agreements are
deemed approved by the Board if such
forms are consistent with the
requirements of this part. Each Bank
shall provide copies of its current forms
for all advances agreements and
security agreements, and any
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substantive revisions thereto, to the
Board.

§935.5 Limitations on access to
advances.

(a) Credit underwriting. A Bank, in its
discretion, may:

(1) Limit or deny a member's
application for an advance if, in the
Bank's judgment, such member:

(i) Is engaging or has engaged in any
unsafe or unsound business practices;

(ii) Has inadequate capital;

{iii) Is sustaining operating losses;

(iv) Has financial or managerial
deficiencies, as determined by the Bank,
that bear upon the member's
creditworthiness; or

(v) Has any other deficiencies, as
determined by the Bank; or

(2) Approve a member's application
for an advance subject to such
additional terms as the Bank may
prescribe, pursuant to the provisions of
the Act, this part and any policy
guidelines of the Board.

(b) Advances to members without
positive tangible capital—(1) New
Advances. A Bank shall not make a new
advance available to a member without
positive tangible capital unless:

(i) The member’s appropriate Federal
banking agency or insurer requests in
writing that the Bank make such
advance; and

(ii) The Bank determines in its
discretion that it may safely make such
advance to the member. The Bank shall
promptly inform the Board of any such
request.

(2) Renewal of maturing advances. (i)
A Bank may renew an existing advance
to a member without positive tangible
capital for successive terms of up to 30
days each if the Bank determines that it
may safely make such renewals to the
member.

(ii) A Bank may renew an existing
advance to a member without positive
tangible capital for a term greater than
30 days at the written request of the
appropriate Federal banking agency or
insurer, if the Bank determines that it
may safely make such renewal.

(c) Members without Federal
regulators. The provisions of paragraph
{b) of this section, in the case of
members that are not federally insured
depository institutions, may be
implemented upon written request to the
Bank from the member's state regulator.

{(d) Reporting. (1) Each Bank shall
provide the Board with a monthly report
of the Bank's advances and ’
commitments outstanding to each of its
members.

{2) Such monthly report shall beina
format or on a form prescnbed by the -
Board.

{3) Each Bank shall, upon written
request from a member’s appropriate
Federal banking agency, insurer or state
regulator, provide to such entity
information on advances and
commitments ocutstanding to the
member.

{e} Advance commitments. The
written advances agreement required by
§ 935.4(b}(2) of this part shall stipulate
that the Bank shall not fund
commitments for advances previously
made to members whose access to
advances is restricted pursuant to this
section.

§935.6 Terms and conditions for
advances.

(a) Advance maturities. Each Bank
shall offer advances with maturities of
up to ten years, and may offer advances
with longer maturities consistent with
the safe and sound operation of the
Bank.

(b) Advance pricing—(1) General.
Each Bank shall price its advances to
members taking into account the
following factors:

(1) The marginal cost to the Bank of
raising matching maturity funds in the
marketplace: and

(ii) The administrative and operating
costs associated with making such
advances to members.

(2) Differential pricing. (i) Each Bank
may, in pricing its advances, distinguish
among members based upon its
assessment of:

{(A) The credit risk to the Bank of
lending to any particular member; or

(B) Other reasonable criteria that may
be applied equally to all members.

(ii) Each Bank shall establish written
standards and criteria for such
differential pricing and shall apply such
standards and criteria consistently and
without discrimination to all members
applying for advances.

(3) Affordable Housing Program
Advances. The advance pricing policies
and procedures contained in paragraph
(b)(1) of this section shall not apply in
the case of a Bank's AHP advances
made pyrsuant to part 960 of this
chapter.

(c) Authorization for pncmg
advances. (1) A Bank's board of
directors, a committee thereof, or the
Bank's president, if so authorized by the
Bank's board of directors, shall set the
rates of interest on advances consistent
with paragraph (b) of this section.

(2) A Bank president authorized to set
interest rates on advances pursuant to
this paragraph (c) may delegate any part
of such authority to any officer or
employee of Bank.

§935.7 Interest rates on Community
Investment Program advances.

Each Bank shall price its CIP
advances as provided in § 935.6 of this
part, provided that the cost of such CIP
advances shall not exceed the Bank's
cost of issuing consolidated obligations
of comparable maturity, taking into
account reasonable administrative
costs.

§935.8 Fees.

(a) Prepayment fees. (1) Each Bank
shall establish and charge a prepayment
fee which sufficiently compensates the
Bank for providing a prepayment option
on an advance, and which acts to make
the Bank financially indifferent to the
borrower's decision to repay the
advance prior to its maturity date.’

(2) Prepayment fees are not required
for:

(i) Advances with terms to maturity or
repricing periods of six months or less;

(ii) Advances funded by callable debt;
or

{iii) Advances which are otherwise
appropriately hedged so that the Bank is
financially indifferent to their
prepayment.

(3) The board of directors of each
Bank, a designated committee thereof,
or officers specifically authorized by the
board of directors, may waive a
prepayment fee only if such waiver will
not result in an economic loss to the
Bank. Any such waiver must
subsequently be ratified by the board of
directors.

(b) Commitment fees. Each Bank is
authorized to charge a fee for the Bank's
commitment to fund an advance.

(c) Other fees. Each Bank is
authorized to charge other fees as it
deems necessary and appropriate.

§935.9 Collateral.

(a) Eligible security for advances. At
the time of origination or renewal of an
advance, each Bank shall obtain, and
thereafter maintain, a security interest
in collateral that meets the requirements
of one or more of the following
categones

(1) Mortgage loans and privately
issued securities. (i) Fully disbursed,
whole first mortgage loans on improved
residential real property not more than
90 days delinquent; or

(ii) Whole mortgage pass-through
securities as defined in § 935.1 of this
part. )

(2) Agency securities. Securities
issued, insured or guaranteed by the
United States Government, or any °
agency thereof, including without
limitation mortgage-backed sécurities, -

Y
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as defined in § 935.1 of thig part, issued
or guaranteed by:

(i) the Federal Home Loan Mortgage
Corporation;

(ii) the Federal National Mortgage
Association; or

{iii) the Government National
Mortgage Association.

(3) Deposits. Deposits in a Bank.

(4) Other collateral. (i) Except as
provided in paragraph (a){4)(iii) of this
section, other real estate-related
collateral acceptable to the Bank if:

{A) Such collaterai has a readily
ascertainable value; and

(B) The Bank can perfect a security
interest in such collateral.

(i) Eligible other real estate-related
collateral may include, but is not limited
to:

{A) Non-agency mortgage-backed
securities not otherwise eligible under
paragraph {a}(1}{ii) of this section; .

(B} Second mortgage loans, including
home equity loans;

(C) Commercial real estate loans; and

(D) Mortgage loan participations.

(iii) A Bank shall not permit the
aggregate amount of outstanding
advances to any one member, secured
by such other real estate-related
collateral, to exceed 30 percent of such
member's capital, as calculated
according 10 GAAP, at the time the
advance is issved or renewed.

{b) Bank restrictions on eligible
collateral. A Bank at its discretion may
further restrict the types of eligible
collateral acceptable to the Bank as
security for an advance, based upon the
creditworthiness or operations of the
borrower, the quality of the collateral, or
other reasonable criteria.

(c) Additional collateral. The
provisions of paragraph (a) of this
section ghall not affect the ability of any
Bank to take such steps as it deems
necessary to protect its secured position
on outstanding advances, including
requiring additional collateral, whether
or not such additional collateral
conforms to the requirements for eligible
collateral in paragraph (a) of this section
or section 10 of the Act {12 U.S.C. 1430).

(d) Bank stock as collateral. (1)
Pursuant to section 10{c) of the Act (12
U.S.C. 1430{c})), a Bank shall have a lien
upon, and shall hold, the stock of a
member in the Bank as further collateral
security for all indebtedness of the
member to the Bank.

{2) The written security.agreement
used by the Bank shall provide that the
borrowing member’'s Bank stock is
assigned as additional security by the
member to the Bank.

(3) The security interest of the Bank in-
such member's Bank stock shall be
entitled to the priority provided for in

section 10{f) of the Act (12 U S.C.
1430(f)).

(e) Collateral security requiring
formal approval. No home mortgage
loan otherwise eligible to be accepied as
collateral for an advance by a Bank
under this section shall be accepted as
collateral for an advance if any director,
officer, employee, attorney or agent of
the Bank or of the borrowing member is
personally liable thereon, uniess the
board of directors of the Bank has
specifically approved such acceptance
by formal resolution, and the Board or
its designee has endorsed such
resolution.

§ 935.10 Banks as secured creditors.

(a) Except as provided in paragraph
(b) of this section, notwithstanding any
other provision of law, any security
interest granted to a Bank by a member,
or by an affiliate of such member, shall
be entitled to priority over the claims
and rights of any party, including any
receiver, conservator, trustee or similar
party having rights of a lien creditor, to
such collatersl.

(b) A Bank's secarity interest as
described in paragraph (a) of this
section shall not be entitled to priority
over the claims and rights of a party
that: '

(1) Would be entitled to priority under
otherwise applicable law; and

{2) Is an actual bona fide puschaser
for value of such collateral or is an
actual secared party whose secarity
interest in such collateral is perfected in
accordance with applicable state law.

§935.11 Pledged collateral; verification.

(a) Collateral safekeeping. (1) A Bank
may permit a member that is a
depository institution to retain
documents evidencing collateral pledged
to the Bank, provided that the Bank and
such member have executed a written
security agreement pursuant to
§ 935.4(c) of this part whereby such
collateral is retained solely for the
Bank’s benefit and subject to the Bank’s
control and direction.

(2) A Bank shall take any steps
necessary to ensure that its security
interest in all collateral pledged by non-
depository institutions for an advance is
as secured as its security interest in
collateral pledged by depository
institutions.

(3) A Bank may at any time perfect its
security interest in collateral securing an
advance to a member.

(b) Colinteral venﬁcatmn Each Bank

: shall establish written procedures, with

standards similar-to those establishred
by the Auditing Standards Board of the
American Institute of Certified Public
Accountants, for verifying the existence

of collateral securing the Bank's
advances, and shall regulafy verifying
the existence of the collateral securing
its advances in aocordance with such
procedures.

§935.12 Collateral valuation; appraisals.

(a) Each Bank shall establish written
procedures for determining the value of
the collateral securing the Bank's
advances, and shall determine the value
of such collateral in accordance with
such procedures.

{b) Each Bank shall apply the
valuation procedures consistently and
fairly to all borrowing members, and the
valuation ascribed to any item of
collateral by the Bank shall be
conclusive as between the Bank and the
member.

{c) A Bank may require a member to
obtain an appraisal of any item of
collateral, and to perform such other
investigations of collateral as the Bank '
deems necessary and proper.

§935.13 Restrictions on advances to
members that are not qualilied thrilt
lenders.

(a) Restrictions on advances to ron-
QTL savings associations. A Bank shall
not make a new advance or renew an
existing advance to a savings
association member after receiving
written notification from the OTS that
such savings association has been

- designated as a non-QTL and that the

restrictions on advances that apply to
non-QTLs should be enforced.

{b) Repayment of advances by non-
QTL savings associations. (1) Upon
receipt of written notificatian from the
OTS that all advances held by a savings
association must be repaid because the
association has not requalified as a QTL
member, the Bank, in conjunction with
the non-QTL savings association
member, shall develop a schedule for
the prompt and prudent repayment of
outstanding advances by that member,
consistent with the member's and the
Bank’s safe and sound operations.

_ (2) Notice of the agreed upon schedule
referred to in paragraph (b)(1) of this
section shall be provided promptiy by
the Bank to the OTS and the Beard.

(c) Restrictions on edvances to non-
QTL inembers other than savings
associations. (1) Except as provided in
paragraphs (c){4) and {c}{5) ofithis -
sectioh, a Bank may thake of renew an’
advance to a non-QTL member that is
not a savings association oaly xmder the :
following conditiors: :

(i) Non-QTL members of a Bank that
are not savings associatfons may only
receive advances for the purpose’of
funding or purchasing new or existing
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residential housing finance assets, as
determined puPsuant to paragraph (c)(2)
cf this section;

(ii) The member holds Bunk stock at
the time it receives the advance in an
amount equal to at least five percent of
the outstunding principal amount of the
member’s total advances, divided by
such member's ATIP, calculated
pursuant to paragraph (c)(3) of this
section; and

(iii) The aggregate amount of a Bank's
advances to non-QTL non-savings
association members shall not exceed 30
percent of the amount of the Bank's total
outstanding advances, at the time such
advances are made or renewed.

(2) Prior to approving an application
for an advance, a Bank shall determine
that the principal amount of all
advances outstanding to the non-QTL
non-savings association member at the
time the advance is requested does not
exceed the total book value of
residential housing finance assets held
by such member, which shall be
determined using the member's most -
recent Report of Condition and Income
or financial statement made available
by the member.

(3) The Bank shall calculate each non-
QTL non-savings association member's
ATIP annually, between January 1 and
April 15, based upon financial data as of
December 31 of the prior calendar year.

{4) The requirements of paragraphs
(c)(1), (2) and (3} of this section shall not
apply to:

{i) A savings bank, as defined in
section 3(g) of the Federal Deposit
Insurance Act, as amended (12 U.S.C.
1813(g)); or

(ii) A Federal savings association in
existence as such on August 9, 1989 that:

{A) Was a state chartered savings
bank or cooperative bank before
October 15, 1982; or

(B) Acquired its principal assets from
an institution that was a state chartered
savings bank or cooperative bank before
October 15, 1982.

(5) The requirements of paragraph
(c}{2) of this section shall not apply to
applications from members for AHP or
CIP advances.

(d) Priority for QTL members. (1)
Except as provided in paragraph {d)(3)
of this section, if a Bank is unable to
meet the aggregate advance demand of
all of its members, the Bank shall give
priority to applications for advances
from its QTL members, subject to the
following considerations:

(i) The effect of making the advances
on the financial integrity of the Bank;

(ii) The member's creditworthiness;

(iii) The availability of funding with
maturities compatible with advance
applications; and

(iv) Any other factors that the Bank
determines to be relevant.

(2) The institutions identified in
paragraph (c){4) of this section shall be
treated as QTLs for purposes of this
paragraph.

(3) The requirements of paragraphs
(d)(1) and (2) of this section shall not
apply to a Bank's special, or otherwise
limited, advance offerings.

(e} Advance commitments. The
written advance agreement required by
§ 935.4(b)(2) of this part shall stipulate
that the Bank shall not fund
commitments for advances previously
made to members whose access to
advances is restricted pursuant to
paragraph (a) or (c) of this section.

§935.14 Limitations on long-term
advances.

{a) A Bank shall make long-term
advances only for the purpose of
enabling a member to fund or purchase
new or existing residential housing
finance assets. ’

{b)(1) Prior to approving an
application for a long-term advance, a
Bank shall determine that the principal
amount of all long-term advances
currently held by the member does not
exceed the total book value of
residential housing finance assets held
by such member. The Bank shall
determine the total book value of such
residential housing finance assets, using
the member's most recent Thrift
Financial Report, Report of Condition
and Income, or financial statement

- made available by the member.

(2) Applications for AHP and CIP
advances are exempt from the
requirements of this section.

§ 935.15 Capital stock requirements;
unilateral redemption of excess stock.

(a) Capital stock requirement for
advances. (1) At no time shall the
aggregate amount of outstanding
advances made by a Bank to a member
exceed 20 times the amount paid in by
such member for capital stock in the
Bank.

(2) A non-QTL non-savings
association member shall hold stock in
the Bank at the time it receives an
advance in an amount equal to at ieast
the amount of stock required to be held
pursuant to § 935.13(c)(1)(ii) of this part.

{b) Unilateral redemption of excess
stock. A Bank, after providing 15
‘calendar days' advance written notice
to a member, may unilaterally redeem
that amount of the member's Bank stock
that exceeds the stock requirements set
forth in paragraph (a) of this section
provided the minimum amount required
in section 6(b}{1) of the Act is
maintained.

§935.16 Advance participations.

A Bank may allow any other Bank to
purchase a participation interest in any
advance, and any other Bank may
accept a participuation interest therein,
together with an appropriate assignment
of security therefor, subject to the
approval of the boards of directors of
the relevant Banks and consistent with
Board policy.

§935.17

A Bank may allow one of its members
to assume an advance obligation of
another of its members, provided the
assumption complies with the
requirements of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for processing
the transfer.

intradistrict transfer of advances.

§935.18 Special liquidity advances to
savings associations.

{a) Eligible institutions. (1) A Bank,
upon receipt of a written request from
the Director of the OTS, may make
short-term advances to a member
savings association.

{2) Such request must certify that the
member:

(i) Is solvent but presents a
supervisory concern to the OTS because
of the member's financial condition; and

(ii) Has reasonable and demonstrable
prospects of returning to a satisfactory
financial condition.

(b) Terms and conditions. Advances
made by a Bank to a member savings
association under this section shall:

(1) Be subject to all applicable
collateral requirements of the Bank, this
part and section 10(a) of the Act (12
U.S.C. 1430(a)); and

(2) Be at the interest rate applicable to
advances of similar type and maturity
that are made available to other
members that do not pose such a
supervisory concern.

§935.19 Liquidation of advances upon
termination of membership.

If an institution's membership in a
Bank is terminated, the Bank shall
determine an orderly schedule for
liquidating any indebtedness of such
member of the Bank; provided that this
section shall not require a Bank to call
any such indebtedness prior to maturity
of the advance, if so doing would be
inconsistent with the Bank's safe and
sound operation. The Bank shall deem
any such liquidation a prepayment of
the member’s indebtedness, and the
member shall be subject to any fees
applicable to such prepayment.
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Subpart B—Advances to Nonmembers
§935.20 Scope.

The requirements of subpart A of this

part apply to this subpart, except as
otherwise provided in §§ 935.21 and
935.22 of this subpart.

§935.21 Advances to the Savings
Association Insurance Fund.

(a) A Bank may, upon receipt of a
written request from the FDIC, make
advances to the FDIC for the use of the
Savings Association Insurance Fund.
The Bank shall provide a copy of such
request to the Board.

(b} Such advances shall:

(1) Bear a rate of interest not less than
the Bank’s marginal cost of funds, taking
into account the maturities involved and
reasonable administrative costs;

(2) Be for a maturity acceptable to the
Bank;

(3) Be subject to any prepayment,
commitment or other appropriate fees of
the Bank; and

(4) Be adequately secured by
collateral acceptable to the Bank.

§935.22 Advances to nonmember
mortgagees.

(a) Authority. Subject to the
provisions of the Act and this part, a
Bank may make advances to an entity
that is not a member of a Bank, if the
entity qualifies as a nonmember
mortgagee pursuant to section 10b of the
Act (12 U.S.C. 143b) and paragraph (b)
of this section.

(b) Qualified nonmember mortgagee.
To qualify for an advance as a
nonmember mortgagee, an entity must
meet the following requirement:

(1) Charter. It must be chartered under
law and have succession. A corporation,
another entity that has rights,
characteristics and powers under
applicable law similar to those granted
a corporation, or a government agency,
meets this requirement;

(2) Examination. It must be subject,
pursuant to statute or regulation, to the
inspection, supervision and oversight of
a Federal, state, or local government
agency;

(3) Lending activity. (i) The entity's
principal activity in the mortgage field
must consist of lending its own funds,
which may include appropriated funds
in the case of a Federal, state or local
government agency;

(ii) An entity meets the requirement in
paragraph (b)(3)(i) of this section,
notwithstanding that the majority of its
total operations are unrelated to
mortgage lending, if the majority of its
mortgage activity conforms to this
requirement;

(iii) An entity that acts principally as
a broker for others making mortgage

loans, or makes mortgage loans for the
account of others, does not meet the
requirement in paragraph (b)(3){i) of this
section; and

{4) HUD approval. The entity must be

approved by the Department of Housing -

and Urban Development (HUD) as a
“mortgagee” pursuant to HUD
regulations (24 CFR part 203), under title
II of the National Housing Act (12 U.S. C
1707—17152-20).

{c) Bank advance policy for
nonmember mortgagees. Prior to
establishing a program to lend to
nonmember mortgagees, a Bank's board
of directors shall adopt a policy on
advances to nonmember mortgagees
consistent with the requirements of the
Act, this part, and general guidelines of
the Board, as reflected in its resolutions,
orders or manuals. Such policy shall be
reviewed by the Bank’s board of

" directors at least semiannually.

(d) Terms and conditions—(1) -
Advance pricing—(i) Costs. Each Bank
making an advance to a nonmember
mortgagee shall price the advance so as
to cover the funding, operating and
administrative costs associated with
making the advance. The price of the
advance may reflect the credit risk or
other reasonable differential pricing
criteria associated with lending to the
nonmember mortgagee, provided that
the criteria are applied equally to all
nonmember mortgagee borrowers.

(ii) Capital investment. The price of
the advance shall compensate the Bank
for the lack of a capital stock investment
by the nonmember mortgagee in the
Bank. This requirement may be satisfied
by requiring the nonmember mortgagee
to maintain a compensating deposit
balance with the Bank.

(2) Limitation on advances. The
principal amount of any advance made
to a nonmember mortgagee may not
exceed 90 percent of the unpaid
principal of the mortgage loans or
securities described in paragraph (e) of
this section that are pledged as security
for the advance.

(e) Collateral. A Bank may grant an
advance to a nonmember mortgagee
pursuant to this section only on the
security of the following collateral:

(1) Mortgage loans insured by the
Federal Housing Administration of the
Department of Housing and Urban
Development, pursuant to title I of the
National Housing Act (12 U.S.C. 1707—-
17152z~20}; or

(2) Securities representing a pro mla
share of the principal and interest-
payments due on a pool of mortgage
loans, all of which mortgage loans meet
the requirements of paragraph (e)(1) of
this section. A Bank shall require a
nonmember mortgagee using collateral

as described in this paragraph (e)(2) to
provide evidence that such.securities
are backed solely by mortgages of the
type described in paragraph (e)(1} of this
section.

(f) Loss of nonmember mortgagee
eligibility. (1) A Bank shall require each
nonmember mortgagee that applies for
an advance under this section to agree
in writing to inform the Bank promptly
of any change in its status as a
nonmember mortgagee.

{2) If a nonmember mortgagee
borrower ceases to fulfill the eligibility
requirements for a nonmember
mortgagee pursuant to paragraph (b) of

_ this section, a Bank may not extend a
- new advance or renew an existing

advance to such entity, until the Bank is
satisfied that the entity again fulfills the
requirements for 8 nonmember
mortgagee contained in this section.
(g) Verification of nonmember =

- mortgagee requirements. A Bank may, ’
. from time to time, require a ‘nonmember

mortgagee borrower to provide evidence
that such institution continues to satisfy
all of the qualifications and

" requirements contained in this section.

PART 940—[REMOVED]

2. Part 940 is removed and reserved.
By the Federal Housing Finance Board.
Daniel F. Evans, Jr.,
Chairman.
[FR Doc. 92-23792 Filed 9-30-82; 8:45 am]

_BILLING CODE 6725-1-M
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OFFICE OF NATIONAL DRUG
CONTROL POLICY

21 CFR Part 1401

Proposed Rule Regarding Public
Availability of information

AGENCY:
Policy.

ACTION: Proposed rule and request for
comments.

Office of National Drug Control

SUMMARY: The Freedom of Information
Act (FOIA) requires every Federal
agency to make available to the public
official documents and other records
upon request, unless the material
requested falls under one of several
limited exceptions. FOIA also requires
agencies to publish rules stating the

- time, place, fees, and procedures to -

apply in making records available to
any person upon request. Further,
Section 1803 of the Freedom of ,
Information Reform.Act of 1986 requires
each agency to establish a system for
recovering costs associated with
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res;ibnding-tﬁ ;:»e;jatﬁsiﬁ for informatipn

under FOIA. The Office of Management .
. and Budget {OMB) has issied guidelines
- that set standard govemmenthde

definitions for assessing and collectmg
FOIA fees (OMB Fee Guidelines).

This proposed rule describes the
procedures to be followed in submitting
a FOIA reguest to the Office of National
Drug Control Pelicy {ONDCP) and the

- procedures that ONDCP will use in
respondmg ‘to such requests. Included.
are provisions for assessing and
collecting fees from FOIA requesters in-
accordance with ihe OMB Fee
Guidelines.

DATES: Comments must be recewed on
- or before November 30, 1892.

ADDRESSES: Writien commeanis .shou}d
be sent to the Office of the General -
Counsel, Office of National Drug Control
Policy, Executive Office of the Presxdent.
Washmgten, DC 20500

FOR FURTHER WFQRMATION CONT ACT:
Paul Cellupica, Office of the General
Counsel, Office of National Drug Control
Pohcy Washm,gton, DC 20500, {202) 467~

9840,

- BUPPLEMENTARY INFOHMAT!ON" The
Office of National Drug Control Policy
was created by the Anti-Drug Abuse Act

- of 1968, Public Law 100-690, 21 I.5.C.
1501 et seq., and was charged with the
development and coordination of

‘natioral policy toward illegal drugs.

- List of' Subjects in 21 CFR Part 1401

Archwes and recordsa Freedom of .

. mformanon, Records.

- For the reasons:set out in the
preamble, title 21,.chapter T of the .
~ Code of Federal:Regulations as
.proposed to be established at 57 FR -
31160, July 14, 1992, is proposed to be
amended by establishing a new part
1401 to read as follows: ’

CHAPTER Ill—OFFICE OF NATIONAL DRUG
CONTROL POL!CY

PART 1401-—PUBLIC AVA!LABILITY ’
OF INFORMATION '

Sec,
1401.1 Purpose. ' i
1401.2 The Office of National ﬂmg Contro)
' Pohcy—-ﬂrgamzatm and functions.

- 1401.3 Definitions. « .
1401.4 Records of other ag,encies
14015 How o request: recordsmfam and

content, ...

. 1401.8 Initial determmation
1401.7 Promipt response,
1401.8 Responses—form and ¢onitent.
1401.9 Appeal procedures.’
1401.10 Fee schedule. .

© 140111 Payment of fees. - '
140112 Waiveroffees. - -~
140113 Aggregation of requests. -

Sec. .

1401.14 Records thal are. exempt from
‘disclosure,

. 140115 Deletion of exenpted information,

Au&honty 5U.8.C. 552, as amended

- § 14011 Purpose

The putpose of this part is to prescnbe
rules, guidelines and procedures to
impleiment the Freedom of Information
Act {FOIA), 5 U.8.C £52, as amended.

§ 1401.2 - The Office of National Drug

Control Policy—~organization and functions.

. {2) The Office of National Drug .
Conirol Policy [ONDCP)} was created by

. the Anti-Drug Abuse Act of 1988, 21

U.5.C. 1501 ef seg. The mission of
ONDCP is to coordinate the anti-drug
efforts of the various agencies and

_departments of the Federal government,
. 1o consult with Siates and l()»«il‘.ties and

assist their anti-drug efforts, and to
-annually promulgate the National Drug
 Control Strategy. ONDCP s headed by
‘the Director of National Drug Centrol |
Pohcy The Director is assisted by a

- Deputy Birector for Supply Reduction, a

Deputy Director for Demand Reduction, |

and an Associate Dir ectar for Stdia and
Local Affairs.

{b) ONDCP has an Office of Public -
Affairs that is respensible for pmwdmg
information to the press and to the
general public. if members of the public,
have general guestions about ONDCP
that can be answered by telephone, they
_may call the Office of Public Affairs at
" (202) 467-9890. This number should not
be used to make FOIA requests. All oral
requests for information under FOIA

“will be rejected.
- '§14013 Definitions. -

As used in this part, the Jollowing
 definitions shall apply:

(2) Commercinl-use request means a
request from or on behalf of one who
seeks information for a cause or purpose
that furthers the commercial, trade or
profit interests of the requester'or the

- - person or institution on whose behalf

the request is made. In determining

- whether a reguester properly belongs in

this category, ONDCP -will consider how
the requester mtends to use the
documents. . :

{b) Direct Costs means those

expenditures that ONDCP aptualiy incur

in searching for and duplicating (and in
the case of commercial requesters,

.. reviewing) documentsto respond to g ..
- FOIA request, Direct costs include, for -
- example, the salary of the employee
++performing work {the basic rate of pay

for the employee plus 16 percent of that

. rate to cover benefits) and the cost of

operatmg duplicating machinery. Not
- included in direct cosis are overhead

expenses such as costs of space, and

heating or lighting the facility in which
the records are stored. _

(c) Duplication means the process of
making a copy of a document in
response to-a FOIA request. Such copies
can take the form of paper copy,
microform, audio-visual materials, or -
‘machine readable decumentation.
ONDCP will provide a copy ofthe
material in a form that is usable by the
requester unless it is adrmmstratwely
burdensome to do so.

(d) Educationnl institution means
preschool, a public or private
elementary ‘or secondary school, an
institution of gradunate higher education,
an institution of undergraduate higher
education, an institution of professional
education, or an institution of vocational
education, which operates.a program or
programs of scholarly research.

(e) Noncommercial scientific
Iinstitution means an institution that is
not operaked on a“‘commercial” basis as

- - that term is referenced above, and that
"is operated solely for the purpose ef ,
‘conducting scientific research the results -

of which are not intended to promote
any particular product or industry.

-(f) Becords and/or information
means all books, papérs, manuals, maps,
photographs, or other documentary =
materials, regardiess of physical form or
characteristics, made or received by

- ONDCP and preserved or appropriate

for preservation by ONDCP as evidence

. of the organization, functions, policies,

decisions, procedures, operations, or
other activities of the Government or

“because of the information value of the
“data in them, but does not include

books, magazines or other material

. acquired solely for library purposes and

through other sources, and does not

* include analyses, computations, or
“compilations of information not extant
"at the time of the request. The term

“records” does not include objects or
articles such as structures, furditure,

- paintings, sculptures, three-dimensional

models, vehicles, and equipment.

(g) Bepresentative of the news media
means any person actnvely gathering
news for a entity that is organized and
operated to publish or broadcast news
fo the public. The term news means

- information that is about current events

or that would be of current interest to
the public. Examples of news media -

.include television or radio stations . .
...broadcasting {o the public at large, and.
- publishers of periodicals (but.only in .

-those instances when they can quahfy

as disseminators of “news") that make
their products available for purchase or -
subscription by the general public. =
Freelance journalists. may be regarded

- as working for a news organization if -
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they can demonstrate a reasonable
basis for expecting publication through
that organization, even though not
actually employed by it.

(h) Request means a letter or other
written communication seeking records
or information under FOIA.

(i) Review means the process of
examining documents located in
response to a commercial-use request to
determine if that document or any
portion of that document is permitted to
be withheld. It also includes processing
any document for disclosure (i.e., doing
all that is necessary to excise those
portions of the document not subject to
disclosure under FOIA and otherwise
preparing them for release). Review
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.

(i} Search means all time spent
looking for material that is responsive to
a request, including page-by-page or
line-by-line identification of material
within documents. Searches should be
performed in the most efficient and least
expensive manner 8o as to minimize
costs for both ONDCP and the requester;
for example, line-by-line searches
should not be undertaken when it would
be more efficient to duplicate the entire
document. Searches should be
distinguished from “review” of material
in order to determine whether the
material is exempt from disclosure.
Searches may be done manually or by
computer using existing programming.

§ 1401.4 Records of other agencies.
Requests for records that originated in
another agency and are in the custody of
ONDCP shall be referred to the
originating agency for processing, and
the person submitting the request shall
be so notified. Any decision made by
the originating agency with respect to
such records will be honored by
ONDCP.

§ 1401.5 How to request records—form
and content.

(&) Requests for records under FOIA
must be submitted in writing, addressed
to: Office of the General Counsel, Office
of National Drug Control Policy,
Executive Office of the President,
Washington, DC 20500. The words
“FOIA REQUEST” or "REQUEST FOR
RECORDS” must be clearly marked on
both the letter and the envelope. If the
request is not so marked and addressed,
the 10-day time limit imposed by
§ 1401.7 of this part shail not begin to
run until the request has been received
by the Office of the General Counsel
and identified as a FOIA request. Due to
security requirements, FOIA requests
may not be delivered in person.

(b) Any ONDCP employee who
receives a request shall promptly
forward it to the Office of the General
Counsel. Any ONDCP employee who
receives an oral request made under the
FOIA shall inform the person making
the request of the provisions of this part
requiring a written request..

(c) Each request must reasonably
describe the record(s) sought, including
when known: The specific event or
action to which the request refers, if
any; the name of the agency, office,
organization or person that originated
the record; the date or time period to
which the request refers; the subject
matter of the records requested; the type
of document requested; the location of
the record(s) requested; and any other
pertinent information that would assist
in promptly locating the record(s).

(d) When a request is not considered
reasonably descriptive, or requires the

-production of voluminous records, or

places an extraordinary burden on
ONDCP, seriously interfering with its
normal functioning to the detriment of
the business of the Government, ONDCP

may require the person or agent making -

the FOIA request to confer with an
ONDCP representative in order to
attempt to verify, and, if possible,
narrow the scope of the request.

{e) Upon initial receipt of a request,
the Office of the General Counsel shall
determine which official or officials
within ONDCP shall have the primary
responsibility for collecting and
reviewing the requested information and
drafting a proposed response.

§ 1401.6 Initial determination.

The General Counsel or his or her
designee shall have the authority to
approve or deny requests received
pursuant to these regulations. The
decision of the General Counsel shall be
final, subject only to administrative
review as provided in § 1401.9.

§ 1401.7 Prompt response.

{a) The General Counsel or his or her
designee shall either approve or deny a
request for records within 10 werking
days (excluding Saturday, Sundays and
Federal holidays) after receipt of the
request unless additional time is
required for one of the following
reasons:

(1) It is necessary to search for,
collect, and appropriately examine a
voluminous amount of separate and
distinct records that are demanded in a
single request; or

(2) It is necessary to consult with
another agency having a substantial
interest in the determination of the
request or among two or more
components of ONDCP that have a

substantial interest in the subject matter
of the request.

(b) When additional time is required
for one of the reasons stated in
paragraph (a) of this section, the
General Counsel or his or her designee
shall acknowledge receipt of the request
within the 10 working day period and
include a brief explanation of the reason
for delay, indicating the date by which a
determination will be forthcoming. An
extended deadline adopted for one of
the reasons set forth above4nay not
exceed 10 additional working days.

§ 1401.8 Responses—form and content.

(a) When a requested record has been
identified and is available, the General
Counsel or his or her designee shall
notify the person making the request as
fo where and when the record will be
available for inspection or the copies
will be available. The notification shall
also advise the person making the
request of any fees assessed under
§ 1401.10 of this part.

(b) A denial or partial denial of a
request for a record shall be in writing
signed by the General Counsel or his or
her designee and shall include:

(1) The name and title of the person
making the determination;

(2) Either a reference to the specific
exemption under FOIA authorizing the
withholding of the record and a brief
explanation of how the exemption
applies to the record withheld, or a
statement that, after diligent effort, the
requested records have not been found
or have not been adequately examined
during the time allowed by § 1401.7, and
that the denial will be reconsidered as
soon as the search or examination is
complete; and

{3) A statement that the denial may be
appealed to the Director within 30 days
of its receipt by the requester.

(c) If a requested record cannot be
located from the information supplied,
or is known to have been destroyed or
otherwise disposed of, the person
making the request shall be so notified
and the legal authority for disposition
shall be cited.

§ 14019 Appeal procedures.

(a) When the General Counsel or his
or her designee denies a request for
records in whole or in part, the person
making the request may, within 30 days
of receipt of the notice of denial, appeal
the denial to the Director of ONDCP.
The appeal must be in writing,
addressed to the Director, Office of
National Drug Control Policy, Executive
Office of the President, Washington, RDC
20500. The envelope should be clearly
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labeled as a “Freedom of Information
Act Appeal.”

(b) The Director will #ct upon the
appeal within 20 working days of its
receipt. The Director may extend the 20-
day period of time by any number of
working days which could have been
used by the General Counse! or his or
her designee under § 1401.7 but which
were not used in making the ipitial
determination. The Director’s action on
an appeal shall be in writing and signed.

(c) If the degision is in favor of the
requester, the Director shall order
records promptly made available to the
requester.

(d) A denial in whole or in part of a
request on appeal shall set forth a brief.
explanation of the reasons for the
decision, and shall inform the requester
of his or her right to seck judicial review
of the denial and ruling on appeal as
- provided in 5 U.S.C. 552(a)(4}.

{e) No personal appearance, oral
argument or hearing will ordinarily be
permitted in connection with an appeal
to the Director.

§ 1401.10 Fee schedule.

{a) There are four categories of
requesters: Commercial use requesters;
educational and non-commercial
scientific institutions; representatives of
the news media; and all other
requesters. FOIA prescribes different
levels of fees for each of these
categories.

(1) Commercial use requesters. When
a request for records is made for
commercial use, charges will be
assessed to cover all the costs of
searching for, reviewing for release, and
duplicating the records sought.

(2) Educational and non-commercial
scientific institutions. When a request
for records is made by an educational or
a ncn-commercial scientific institution
in furtherance of scholarly or scientific
research, charges will be assessed to
cover the cost of duplication alone,
excluding charges for duplication of the
first 100 pages.

(3) Requests by representatives of the
news media. When a request for records
is made by a representative of the news
media for the purpose of news
dissemination, charges will be assessed
to cover the cost of duplication alone,
excluding charges for duplication of the
first 100 pages.

All other requests. When a request for
records is made by a requester who
does not fit into any of the preceding
categories, charges will be assessed to
cover the costs of searching for and
duplicating the records sought,
excluding charges for the first two hours
of search time and the duplication of the
first 100 pages. Moreover, requests from

individuals for records about themselves
will be treated under the Privacy Act of
1974, 5 U.S.C. 552a, which permits the
assessment of fees for duplication costs
only, regardless of the requester’s
characterization of the search.

(b) Fees for searches, review of
records and duplication of records are
charged as follows:

(1) Searckh for records. The charge for
a manual search is calculated by
determining the search time to the
nearest quarter hour and multiplying
that figure by the sum of the basic rate
of pay per hour of the employee
conducting the search plus 16 percent of
that rate. The charge for a computer
search is caivulated by determining the
search time to the nearest quarter hour
and multiplying that figure by the sum of
the basic rate of pay per hour of the
employee conducting the search, plus 16
percent of that rate, plus the direct cost
of the operation of the computer for that
portion of time attributable to the
search.

(2) Review of records. Only requesters
who are seeking documents for
commercial use will be charged for time
spent reviewing records to determine
whether they are exempt from
mandatory disclosure. Charges will be
assessed only for the initial review; i.e..
the review undertaken the first time
ONDCP analyzes the applicability of a
specific exemption to a particular record
or portion of a record. Charges will not
be assessed for review at the
administrative appeal level of the
exemption(s) already applied. The cost
for review will be calculated based on
the salary of the category of the
employee who actually performed the
review plus 16 percent of that rate.

(3) Duplication of records. Copies
made by routine photostatic copying
shall be charged at the rate of $0.15 per
page. If copies need to be made by other
methods, the direct costs of such copies
will be charged to the requester, as
determined by the General Counsel.

(4) Unsuccessful searches. Requesters
may be charged for unsuccessful or
unproductive searches or for searches
when records located are determined to
be exempt from disclosure.

(5) Other charges. ONDCP will
recover the direct costs of providing
special services such as certifying that
records are true copies, and sending
records by special methods such as
express mail.

(c) No fee will be charged by ONDCP
when the routine costs of collecting and
processing the fee equal to or exceed the
amount of the fee. For purposes of this
section, the routine costs of collecting
and processing a fee chargeable under

FOIA are estimated to be $15.00 for each
FOIA request.

§ 1401.11

(a) The requester must agree to pay all
fees that are chargeable under this
section prior to issuance of the
requested copies.

(b) Payment of fees shall be in the
form either of a personal check or bank
draft drawn on a bank in the United
States, or a posial money order.
Remittances shall be made payable to
the order of the Treasurer of the United
States and mailed to the General ,
Counsel, Office of National Drug Control
Policy, Executive Office of the President,
Washington, DC 20500.

(c) If it is anticipated that the fees
chargeable under this section will
amount to more than $25.00, and the
requester has not indicated in advance
his willingness to.pay such fees, the
requester shall be promptly notified of
the amount of the anticipated fee or
such portion thereof as can readily be
estimated. In instances where the
estimated fees will exceed $250.00, an
advance deposit may be required. The
notice or request for an advance deposit
shall extend to the requester an offer to -
consult with ONDCP personnel in order
to reformulate the request in a manner
which will reduce the fees. A
reformulated request shall be
considered a new request, thus
beginning a new 10 workday period for
responding to the request.

(d) When a requester has previously
failed to pay a fee in a timely fashion
(i.e., within 30 days of the date of the
billing), ONDCP may require the
requester to demonstrate that he or she
has, in fact, paid any outstanding fees
from past requests, and to make an
advance payment of the full amount of
the estimated fee for the present request
before ONDCP responds to that request.

(e) Interest charges on an unpaid bill
may be assessed starting on the 31st day
following the day on which the billing
was sent. Interest shall be assessed at
the rate prescribed in 31 U.S.C. 3717,
and shall accrue from the date of the
billing. The fact that a fee has been
received by ONDCP, even if not
processed, will suffice to stay the
accrual of interest.

{f) To encourage the repayment of
delinquent fees, ONDCP shall use the
procedures described in the Debt
Collection Act of 1982, 31 U.5.C. 3716~
3719, including the use of collection
agencies and disclosure to consumer
reporting agencies.

Payment of fees.
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§ 1401.12 Waiver of fees.

(a) Records shall be furnished without
charge, or at a reduced charge, upon a
determination by the General Counsel of
ONDCP that: {1) Waiver or reductionof
the fees is in the public interest because
release of the requesied informatien is
likely to contribute significantly to
public understanding of the operations
or activities of ONDCP and is not
primarily in the commercial interest of
the requestor; or{2) Assessment of fees
is not feasible.

(b} Upon written request, a written
explanation will be provided as to why
a request for waiver or reduction of
FOIA fees was not granted.

(c) There is no right to an
administrative appeal from a decision
not to waive or reduce fees.

§ 1401.13 Aggregation of requests.

(a) When the General Counsel
reasonably believes that a requester, or
a group of requesters acting in concert,
is attempting to break down a request
into a series of requests for the purpose
of evading the assessment of fees, such
requests may be aggregated and fees
may be charged accordingly.

(b) In determining whether a series of
requests shall be aggregated, the
General Tounsel will consider two
factors: Whether the requests concern a
single subject or-twe or more closely
related subjects; and whether the
requests were all made within a 30-day
period. H a series of requests is made by
multiple requesters, the General Counsel
will also consider whether there is
substantial evidence to support the
conclusion that the requesters are acting
in concert.

§ 1401.14 Reocords that are exempt from
disclosure.

(a) Records described in 5U.S.C.
552(b) are exempt from disclosure under
} O1A. These include the following
~itegories of records:

{1) Records that are specifically
«uthorized under criteria established by
an Executive order to be kept secret in
the interest of national defense or
fureign policy and are in fact properly
classified pursuant to such Executive
order;

(2) Records related solely to the
internal personnel rules and practices of
4D agency;

(3) Recerds specifically exempted
from disclosure by statute (other than 5
U.S.C. 552b), provided that such statute
(i) Requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(4) Records of trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential;

- (5} Inter-agemcy or intra-agency
memoranda or letters which would not
be available by law to a party other
than in litigation with the agency:

. (8} Persennel and medical files and
similar files the disclogsure of which
would constitute a clearly unwarranted
invasion of personal privacy; and

(7) Records or information cempiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information
(i) Could reasonably be expected to
interfere with enforcement proceedings,
(ii) Would deprive a person of a right to
a fair trial or an impartial adjudication,
(iti) Could reasenably be expected to
congtitute an unwarranted invasion of
personal privacy, (iv) Could reasonably
be expected to disclose the identity of a
confidential source including a state,
local, or foreign agency or authority or
any private institution which furnished
information on a confidential basis, and,
in the case of a record compiled by a
criminal law enforcement authority in
the course of a criminal investigation, or
by an agency conducting a lawful
national security intelligence
investigation, information furnished by a
confidential source, {v) Would disclose
techniques and procedures for law
enforcement investigations or
prosecutions, or would disclose
guidelines or law eaforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention -of the law, or(vi)
Could reasonably be expected to
endanger the life or physical safety of
any individual.

§1401.15 Deletion of exempted
information.

When requested records contain
matters that are exempted under 5
U.S.C. 552(b), but such exempted
matters are reasonably segregable from
the remainder of the records, the records
shall be disclosed by ONDCP with the
necessary deletions. ONDCP shall
attach to each such record a written
justification for making the deletion or
deletions. A single such justification
shall suffice for deletions made in a
group of similar or related records.

Bob Martinez,
Director.

[FR Doc. 92-23786 Filed 9-30-92; 8:45 am]
BILLING CODE 3180-02w

DEPARTMENT -OF THE TREASURY

Bureau of Aikcoho!, Tobecco and
Firearms

27 CFR Parts 17, 19, 78, 170, 194, 197,
250

{Notice No. 758; Re Notice.No. 748; 73R-
24P

Taxpaid Distiled Spwits Used in
Manufacturing Products Unfit for
Beverage Use

AGENCY: Bureau of Aloehel, Tobacce
and Firearms (ATF), Department of the
Treasury.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This decument exiends the’
comment period for Notioe Ne. 748, a
notice of pmposed rulemaking (NPRM)
published in the Federal Register on
August 31, 1992 (57 FR 39536). Netice No.
748 concerned taxpaid distilled spirits
used to manufacture nonbeverage
products. ATF has received a request to
extend the comment period in order to
provide sufficient time for all interested
parties to respond ‘to the difficult and
complex issues addressed in the NPRM.

DATES: Comments must be Tiled -on or
before October 30, 1992.

ADDRESSES: Send written comments to:
Chief, Distilled Spirits and Tabacco
Branch, Burean of Alcohol, Tobacco and
Firearms, P:0. Box 50221, Washington,
DC 20091-0221; ATTN: Notice No. 758.
FOR FURTHER INFORMATION-CONTACT:
Mr. Steve Simon Distrilled Spirits and
Tabacco Branch, Bureau of Alcohol,
Tobacco and Firearms, 650
Massachusetts Avenue NW,,
Washington, DT 20226, (202) 927-8210.

SURPLEMENTARY INFORMATION:
Notice of Proposed Rutemaking

On August 31, 1992, ATF published
Notice No. 748 in the Fedetal Register
(57 FR .39536). Notice No. 748 propesed
to amend end recodify the regulations
currently in 27 CFR part 197 (Drawback
on Distilled Spirits Used in
Manufacturing Nonbeverage Products).
The recodified regulations would be
designated as 27 CFR part 17. In

-. conjunction with the recodification, a

number of amendments to the drawback
regulations were proposed. The
regulations currently in 27 CFR part 170,
Subpart U {Manufacture and Sale of
Certain Compounds, Preparations, and
Products Containing Alcohol) would be
distributed between part 19 and the new
part 17. Conforming changes were
proposed in 27 CFR parts 70, 194, and
250.
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Significant proposed changes from
current regulations include the
following: Allowing manufacturers of
nonbeverage products the option of
filing claims for credit, if they are also
proprietors of distilled spirits plants;
simplifying the requirements for
supporting data filed with drawback
claims; and adding a section to provide
for alternate methods of procedures
when approved by the ATF Director.
The proposed new regulations reflect
the holdings of 19 published rulings and
one published procedure. For complete
details of the proposals, Notice No. 748
should be consulted.

A comment period of just 30 days was
provided by Notice No. 748. Primarily
this was due to the fact that most of the
proposals had been previously aired for
public comment by Notice No. 634 {52
FR 28286, July 29, 1987). Notice No. 634
provided a 90-day comment period.
Further comments concerning Notice
No. 634 were accepted during an
additional period of 30 days under
Notice No. 649 (52 FR 46628). In total,
only four public comments were
received.

Request for Extension of Comment
Period

The comment period for Notice No.
748 was scheduled to close on
September 30, 1992. On September 14,
1992, a request was filed with ATF for
an extension of the comment period.
This request was submitted by the
Distilled Spirits Council of the United
States, Inc., a national trade association
representing the suppliers of over 80% of
the distilled spirits sold in the United
States. An extension of an additional 90
days was requested, due to the
complexity of the issues raised in Notice
No. 748. ]

In consideration of this request, ATF
will grant an extension of the comment
period. However, since most of the same
issues have previously been aired for
public comment during a sufficient
length of time, ATF has determined that
an extension of an additional 30 days is
appropriate. Therefore, the comment
period for Notice No. 748 will be
extended until October 30, 1992. Drafting
Information. .

The principal drafter of this document
is Steven C. Simon of the Distilled
Spirits and Tobacco Branch, Bureau of
Alcohol, Tobacco and Firearms. ‘

Authority and Issuance: This notice is )
issued under the authority of 26 U.S.C. 7805.

Signed: September 23, 1992.

Stephen E. Higgins,

Director. )

[FR Doc. 92-23755 Filed 9-30-92; 8:45 am]
BILLING CODE 48%0-31-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
{CA-11-7-5589; FRL-4512-6]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision; Santa
Barbara County Air Pollution Control
District, San Diego County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of
revisions to the California State
Implementation Plan (SIP) adopted by
the Santa Barbara County Air Pollution
Control District (SBCAPCD} on February
20, 1990 and the San Diego County Air
Pollution Control District (SDCAPCD)
on May 21, 1991. The California Air
Resources Board (ARB) submitted the
SBCAPCD revision to EPA on December
31,1990 and the SDCAPCD revision on

-May 30, 1991. The revisions concern

SBCAPCD Rule 323, Architectural
Coatings, which controls the emission of
volatile organic compounds (VOCs)
from architectural coatings and
SDCAPCD Rule 67.16, Graphic Arts,
which regulates the emission of VOCs
from graphic arts operations. EPA has
evaluated the revisions to SDCAPCD
Rule 323 and SBCAPCD Rule 67.16 and
is proposing a limited approval under
sections 110(k)(3) and 301(a) of the
Clean Air Act, as amended in 1990
{CAA or the Act) because these
revisions strengthen the SIP. At the
same time, EPA is proposing a limited
disapproval under sections 110{k}(3) and
301(a) of the CAA because the rules do
not meet the Part D, section 182(a)(2)(A)
requirement of the CAA.
DATES: Comments must be received on
or before November 2, 1992.
ADDRESSES: Comments may be mailed
to: Daniel A. Meer, Rulemaking Section
I (A-5-3). Air and Toxics Division,
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Copies of the rule revisions and EPA’s

. evaluation report of each rule are
available for public inspection at EPA's -

Region 9 office during normal business

hours. Copies of the submitted rule

revisions are also available for

inspection at the following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1219 K" Street,
Sacramento, CA 95814

Santa Barbara County Air Pollution
Control District, 26 Castillian Drive,
B-23, Goleta, CA 93117

- San Diego County Air Pollution Control

District, 9150 Chesapeake Drive, San
Diego, CA 92123-1095

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Rulemaking Section
11 (A~5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1195, FAX: 744-1076.

SUPPLEMENTARY INFORMATION:
Background

On March 3, 1978, EPA promulgated a
list of ozone nonattainment areas under
the provisions of the 1977 Clean Air Act
(1977 CAA or pre-amended Act} that
included Santa Barbara County and the
San Diego Area. 43 FR 8964; 40 CFR
81.305. Because Santa Barbara County
and the San Diego Area were unable to
reach attainment by the statutory
attainment date of December 31, 1982,
California requested under pre-amended
section 172(a)(2), and EPA approved, an
extension of the attainment date to
December 31, 1987. 40 CFR 52.238,
52.222. Santa Barbara County and the
San Diego Area did not attain the ozone
standard by the approved attainment
date. On May 28, 1988, EPA notified the
Governor of California that SBCAPCD
and the SDCAPCD portions of the SIP
were inadequate to attain and maintain
the ozone standard and requested that
deficiencies in the existing SIP be
corrected (EPA's SIP-Call). On
November 15, 1990, amendments to the
1977 CAA were enacted. Public Law
101-549, 104 Stat. 2399, codified at 42
U.S.C. 7401-7671q. In amended section
182(a)(2){A) of the CAA, Congress
statutorily adopted the requirement that
nonattainment areas fix their deficient
reasonably available control technology
(RACT) rules for ozone and established
a deadline of May 15, 1991 for states to
submit corrections of those deficiencies.

Section 182(a)(2}(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to preamended section 172(b)
as interpreted in EPA's pre-amendment
guidance.! EPA’'s SIP-Call used that

! Among other things, the pre-amendment
guidance consists of those portions of the proposed
Post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 {November 24, 1987);
“Issues Relating to VOC Regulations Cutpoints,
Deficiencies, and Deviations, Clarification to .
Appendix D of November 24, 1987 Federal Register

: Continuead
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guidance $o indicate the necessary
corrections for speoific nonattainment
areas. Santa Barbara County is
classified as moderate and San Diego
County is classified as severe 3;
therefore, these two area are subject to
the RACT fix-up requirement and the
May 15, 1991 deadline.

The State of California submitted
many revised RACT rules to EPA for
incorpaoration into its SIP on December
31, 1990 and May 30, 1991, including the
rules being acted an in this notice. This
notice addresses EPA’s proposed action
for SBCAPCD Rule 323.and SDCAPCD
Rule 67.16. These submitted rules were
found to be'complete on February 28,
1991 and July 10, 1991 respectively
pursuant to EPA’s completeness criteria
adopted on February 16, 1990 (55 FR
5830) and set forth in 40 CFR Part 51,
Appendix V,3 and are being proposed
for limited approval and limited
disapproval.

SBCAPCD Rule 323 contruols the
emission of VOCs from architectural
coatings 4 and SDCAPCD Rule 67.16
controls the emission of VOCs from
graphic arts operations. ¥OCs
contribute te the production -of ground
level ozone and smaqg. SBCAPCD's
revised Rule 323 was originally adopted

as part of SBCAPCD's effort to achieve

the National Ambient Air Quality
Standard (NAAQS) for ozone.
SBCAPCD'’s revision :of Rule 323 and
SDCAPCD'’s new Rule 67.16 have been
adopted to meet EPA’s SIP-Call and the
section 182(a)(2){A) CAA requirement.
The following is EPA’s exaluation and
proposed action for SBCAPCD Rule 323
and SDCAPCD Rule 67.18.

EPA Evaluation and Proposed Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and Part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA

Notice” (Blue Book) (notice of availubility was
published in the Federal Register on May 25, 1983);
and the existing control technique guidelines
{CTGs).

2 Santa Barbara County and the San Diego Area
retained their designation and were classified by
operation of law pursuantto sections 107{d) and
181{a) upon the date of enactment of the- CAA. See
56 FR 56694 (November 8, 1991). - :

3 EPA has since adopted compleleness criteria
pursuant to-section 110(k}{1)(A} of the amended Act
to’be codified at 40 CFR part 51, appendix V. See 56
FR 42216 {August 26,1091).

+ Architectural goating include bit ave not
limited to: Ordinary house and trim paints, lacquers,
varnishes, concrete curing compounds, industrial
mdmtenance coatings, strains, primers, sedlers,
undercoutérs, roof coalings, traffic.coatings, and
water sealers.

interpretation of these requirements,
which forms the basis for today's action,
appears in the various EPA palicy
guidance documents listed in footnote 1.
Among the provisions af the CAA is the
requirement that a VIOC rule must, at a
minimum, provide for the
implementation of RACT for stationary
sources of VOC emissions. This
requirement was carried forth from the
preamended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline (CTG) documents.
The CTGs are based on the underlying
requirements of the Act and specify the
presumptive norms for what is RACT for
specific source categories. Under the
CAA, Congress ratified EPA’s use of
these documents, a8 well ‘as other
Agency policy, for requiring States 1o
“fix-up” their RACT Tules. See section
182(a}(2}(A). The TTG applicable o
SDCAPBCD Rule 67.385 is entifled,
“Contrdl of Volafile Organic Emissions
from Existing Stationary Sources
Volume VI Graphic Arts—Rotogravure
and Flexography,” EPA document #
EPA-450/2-78-033. Further
interpretations of EPA policy are found
in the Blue Book. In general, these
guidance documents have been set forth
to ensure that VOC rules are fully
enferceable and sirengthen or maintain
the SIP. For-some 'source categories,
such as architectural ceatings, EPA has
not published a CTGS.

While the EPA has notdeveloped a
CTG for architectural coatings at this
time, on May 12, 1989, the ARB
approved a suggested-control measure
(SCM) for the architectural coatings

category. The SCM was developed by

the Califarnia Technical Review Group
(TRGJ® in cooperation with the paints

5 EPA has not developed a-Control Technique
Guidéline (CTT) for:-architectural coutings. As
required undersection 183{e).of the CAA, EPA is
investigating the-development-of a CTG or
regulations for consumer and.commercial products
which will include paints, coatings, and solvents
(e.g. architectural coatings).

¢ The TRG is a statewide regulatary work group
comprised of representatives from the Air
Resources Board, various:California air pollution
control districts, and the Tederal Rnivironmental
Prolecnon Agenay. ln\Cahforma the TRG hes been

tal in 8 4the ARB.and various ajr
polluuon control dmlrlC(leth the develapment.of
control strategies. which represent RACT for a
variety of pollutants, mcludmg various vOC
categories.’On May 24, 1589, the TRG approved the
Suggested Control Measure adopted by ARB making
it the “Air'Resources Board—California Air -
Pollution Centrol Officers-Asseciation Suggestet.
Control Measure for Architedgtural-Coatings”.

and «coatings indusiry and was intended
to serve as a model architectural
coatings rule far.osene nonattainment
areas (e;g., the SBCARCD) in California.
The SCM built upon previeus
architectural coating model rules
adopted by ARB in 2977 and 1986, EPA
supported the ARB's adaption of the
SCM as demonstrating progress toward
attainment of the NAAQA for ozone and
representing standards which are
technicelly and e } feasible,
SBCAPCD Rule 323 is modeled after the
SCM.

SBCAPCD Rule 328, Architectural
Coatings, controls emissions of VOCs
from the use .of architectursl coatings
within the district. SDCAPCD Rule 6726
is.a new rule which was adopted 1o
control the emission of YOCs from the
operation of d)l contimuous web or.single
sheet fed graphic arts printing,
processing, laminating wr frying
operations within the district.

EPA has evaiuated SBCAPCD Rule
323 and SDCARCD Rule %7.18 for
consistency with the CAA, BPA
regulations, and BPA pelicy and has
found that fhese submitted rules serve to
strengthen the SIP. ‘SRCAPCD Rule 323
will achieve WOIC reductions from:
amended definifions and additiondl
administrative requirements; mew
emission Timits Tor previousty exempt
specra-hty coafings; and revised
emission limits for several specialty
coating categories. The revisions
include:

¢ Approximately thirty mew or
revised defmitions which further clarify
the applicable voeting tategories and

- delete'non-substantive verbiage;

» New VOC comtent Himits for
approximately -eighteen specialty
categories through consolidation with
other categories; and

* ‘The elimination of one and addition
of eight administrative requirements.

For a detailed description of the
revisien, readers should centact the
individual listed previously in the
notice. In summary, the revisions
strengthen the limits in and improve the
enforoeability of the current SIP rule.

¢ SDCAPCD Rule 67.18 will achxeve
VOC reductions by:

¢ Setting emission limits for sources
prevmusly unregulated and the aption of
using control eguipment.in heu of
compliant materials;

¢ Adding cleanup pequumentk

* Requiring daily recoerdkeeping of the
type and amount af gmphrc am metemal
used; and

¢ Adding test methods m determme

compliance. -

Furthermore, the addition. ruﬁthe more
stringemt dimits in SBCAPCD Rule 328
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aad SDCAPCD Rule 67.16 should lead
to more emission reductions.

Although the approval of SBCAPCD
Rale 323 and SDCAPCD Rule 67.16 will
strengthen the SIP, these rules still
contain deficiencies which were
required to be corrected pursuant to the
section 182(a}(2){A) requirements of Part
D of the CAA.

SBCAPCD Rule 323 contains the
following deficiencies: (1) Allowance for
“equivalent” compliance test methods
without EPA review and approval; and
{2} a lack of VOC definition in the rule.
{SBCAPCD's Rule 102—Definitions has
not been approved into the SIP; if
approved, the lack of a VOC definition
in Rule 323 would no longer be a
deficiency). A detailed discussion of rule
deficiencies can be found in the
Technical Support Document for Rule
323, which is available from the U.S.
EPA, Region 9 office. SDCAPCD Rule
67.16 contains one deficiency. This
deficiency allows the use of a test
method (Bay Area Air Quality
Management District Test Method 30)
for measurement of VOC content in non-
heatset inks that has been found by EPA
to be unacceptable for this intended use.
A detailed discussion of this deficiency
can be found in the Technical Support
Document for Rule 67.16, which is
available from the U.S. EPA, Region 9
office. Because of these deficiencies, the
rules are not approvable pursuant to
section 182(a){2)(A) of the CAA because
they are not consistent with the
interpretation of section 172 of the 1977
CAA as found in the Blue Book and may
lead to rule enforceability problems.

Because of the above deficiencies,
EPA cannot grant full approval of these
rules under section 110(k)(3) and Part D.
Also, because the submitted rules are
not composed of separable parts which
meet all the applicable requirements of
the CAA, EPA cannot grant partial
approval of the rules under section
110{k)(3). However, EPA may grant a
limited approval of the submitted rules
under section 110(k)(3) in light of EPA's
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited because EPA's
action also contains a simultaneous
limited disapproval. In order to
strengthen the SIP, EPA is proposing a
limited approval of SBCAPCD submitted
Rule 323 and SDCAPCD submitted Rule
67.16 under section 110(k}{3) and 301(a)
of the CAA.

At the same time, EPA isalso =
proposing a limited disapproval of these
rules because they contain deficiencies
that have not been corrected as required
by section 182(a)(2)(A) of the CAA, and,
ag such, the rules do not fully meet the

requirements of Part D of the Act. Under
section 179{a)(2), if the Adminisfrator
disapproves a submission under section
110(k) for an area designated
nonattainment, based on the
submission’s failure to meet one or more
of the elements required by the Act, the
Administrator must apply one of the
sanctions set forth in section 179(b)
unless the deficiency has been corrected
within 18 months of such disapproval.
Section 179(b) provides two sanctions
available to the Administrator: highway
funding and offsets. The 18 month
period referred to in section 179(a} will
begin at the time EPA publishes final
notice of this disapproval. Moreover, the
final disapproval triggers the federal
implementation plan (FIP) requirement
under section 110(c}.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements,

Regulatory Process

Under the Regulatory Flexibility Act, 5
U.S.C. 600 et seq., EPA must prepare a
regulatory flexibility analysis assessing
the impact of any proposed or final rule
on small entities. 5 U.S.C, §§ 603 and
604. Alternatively, EPA may certify that
the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of less.
than 50,000.

Limited approvals under sections 110
and 301, and subchapter |, Part D of the
CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP-approval does not impose any new
requirements, I certify that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the federal-state relationship
under the CAA, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
ecoromic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S.
E.P.A. 427 U.S. 246, 256-66 (S.Ct. 1976);
42 U.S.C. 7410(a){2).

EPA's limited disapproval of the State
request under sections 110 and 301, and
subchapter [, Part D of the CAA does

not affect any existing requirements
applicable to small entities. Federal
disapproval of the state submittal does
not affect its state-enforceability.
Moreover, EPA’s disapproval of the
submittal does not impose any new
federal requirements. Therefore, EPA
certifies that this disapproval action
does not have a significant impact on a
substantial number of small entities
because it does not remove existing
requirements nor does it impose any
new federal requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 {54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Bu