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OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 630

RIN 3206-AE5S3

Absence and Leave; Voluntary Leave
Transfer and Voluntary Leave Bank
Programs

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARV The Office of Personnel
Management (OPM) is issuing final
regulations that amend the use of annual
leave by leave recipients under the
voluntary leave transfer or leave bank
programs. The regulations provide that
donated annual leave used by a leave
recipient under the voluntary leave
transfer program or annual leave
received from a leave bank under the
voluntary leave bank program may be
used only for the purpose of the medical
emergency for which the leave recipient
was approved. In addition, the
regulations permit an employee's leave
bank membership to transfer to another
leave bank within the same agency. This
eliminates the need for employees who
move to another position within their
employing agency to make an additional
contribution to a leave bank for the year
in which the move occurs.
EFFECTIVE DATE: November 2,1992.
FOR FURTHER INFORMATION CONTACT.
Lee Kara, (202) 606-2858.
SUPPLEmENTARY NFORmATmN: Public
Law 100-566, the "Federal Employees
Leave Sharing Act of 1988," directed
OPM to establish by regulation a 5-year
experimental voluntary leave transfer
and leave bank program. OPM
published final regulations governing
these programs on December 28, 1989, in
the Federal Register (54 FR 53303). On
November 27, 1991, OPM published

proposed regulations in the Federal
Register (56 FR 60075) to make clear that
annual leave under this program may be
used only for the purpose of the medical
emergency for which the leave recipient
was approved and to permit an
employee's leave bank membership to
transfer to another leave bank within
the same agency. The original 30-day
public comment period was extended
administratively on March 24, 1992, for
an additional 30 days because Federal
Personnel Manual Bulletin 630--64, which
notified agencies of the proposed
regulations, did not reach agencies in a
timely manner. The additional 30-day
comment period ended on April 24, 1992.

OPM received a total of 10 comments
from Federal agencies and departments.
All of the comments from Federal
agencies and departments expressed
general support for the proposed
changes. However, one agency
expressed concern about additional
recordkeeping and tracking
requirements resulting from the
proposed change to require that annual
leave received by leave recipients be
used only for the purpose of the medical
emergency for which the leave recipient
was approved. We do not believe the
proposed change poses a serious
administrative problem for agencies.
Indeed, many agencies have indicated
that the proposed change was already
incorporated into their programs.

Two other concerns were expressed.
One agency suggested changing "the"

medical emergency to "a" medical
emergency in 5 CFR 630.909(a) and
630.1009(a). The agency believes this
change would cover situations that
involve contiguous emergencies of an
approved leave recipient. OPM agrees,
and the final regulations have been
revised accordingly.

Finally, one agency suggested that
OPM revise the definitions of "medical
emergency" in 5 CFR 630.902 and
630.1002 to include "normal" maternity
situations. The agency believes this
change would assure uniform treatment
of employees by all agencies. While we
do not believe it would be appropriate
to make such a change at this time, we
plan to comment on this suggestion in
our final report to Congress on the 5-
year experimental leave transfer/leave
bank program, which will be submitted
by April 30, 1993.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they will affect only Federal
employees and agencies.

List of Sujjects in 5 CFR Part m
Government employees.

U.S. Office of Personnel Management
Douglas A. Brook,
Acting Director.

Accordingly, OPM amends part 630 of
title 5. Code of Federal Regulations, as
follows:

PART 630-ABSENCE AND LEAVE

1. The authority citation for part 630
continues to read as set forth below:

Aulbdety: 5 U.S.C. 6311 section 6A.303
also issued under 5 U.S.. 8633(a) section
630.501 and subpart F also issued under E.O.
11228; subpart G also Issued under 5 U.S.C.
6305; subpart*H issued under 5 U.S.C. 632 ,
subpart I also Issue under 5 U.S.C. 6332 and
Public Law 100-566; subpart I also issued
under 5 U.S.C. 6362 and Public Law 100-666;
subpart K also Issued under Public Law 102--
25.

2. In J6 9o9. paragraph (a) is
revised to read as follows:

§ 630.909 Use of transferred annual leave.
(a] A leave recipient may use annual

leave transferred to his or her annual
leave account under J 630.906 of this
part only for the purpose of a medical
emergency for which the leave recipient
was approved.
* * * * *

3. In § 630.1004, paragraph (h) is
amended by removing the word "or" at
the end of paragraph (h)(1), removing
the period at the end of paragraph (h)(2)
and substituting ", or" in its place, and
adding a new paragraph (h)(3) to read as
follows:

§ 630.1004 Application to become a leave
contributor and leave bank member.

(h) * * *
(3) Eliminate the requirement for a

minimum contribution under paragraph
(g) of this section when a leave bank
member transfers within his or her
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employing agency to an organization
covered by a different leave bank.

4. In § 630.1009, paragraph (a) is
revised to read as follows:

§ 630.1009 Use of annual leave withdrawn
from a leave bank.

(a) A leave recipient may use annual
leave withdrawn from a leave bank only
for the purpose of a medical emergency
for which the leave recipient was
approved.

[FR Doc. 92-23773 Filed 9-30-92; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1494

Export Bonus Programs

AGENCY: Commodity Credit Corporation,
USDA.
ACTION: Final rule.

SUMMARY: The Commodity Credit
Corporation (CCC) is issuing this final
rule which establishes program
operations regulations governing the
payment of bonuses in connection with
the export of dairy products under the
Dairy Export Incentive Program (DEIP).
This final rule is intended to simplify the
administration of the DEIP, enhance
clarity, eliminate duplication, and
facilitate the use of the regulations.
EFFECTIVE DATE: October 1, 1992.
FOR FURTHER INFORMATION CONTACT.
L.T. McElvain, Director, CCC Operations
Division, USDA, FAS, room 4503-S, 1400
Independence Avenue, SW.,
Washington, DC, 20250-1000, telephone
(202) 720--6211.
SUPPLEMENTARY INFORMATION:

Regulatory Requirements

This final rule has been reviewed
under USDA procedures established in
accordance with Executive Order 12291
and Departmental Regulation No. 1512-1
and had been designated as "nonmajor."
It has been determined that this rule will
not result in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments or
geographical regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation or the ability of United
States based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since CCC is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule.

The paperwork requirements which
would be imposed by this final rule
were contained in the interim rule and
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1980. The OMB
assigned number for those requirements
is OMB No. 0551--0029. The public
reporting burden imposed by this rule is
estimated to average 26 minutes per
response, including time for reviewing
instructions, searching existing sources,
gathering and maintaining the data
needed, and completing and reviewing
the response. Send comments regarding
this burden estimate or any other
aspects of the paperwork requirements,
including suggestions for reducing the
burden, to Department of Agriculture,
Clearance Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project (OMB No. 0551-0029),
Washington, DC 20503.

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any state or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This rule
is not intended to have retroactive
effect. Prior to any judicial challenge to
the provisions of this rule or the
application of its provisions, the
administrative appeal procedures
established in 7 CFR 1494.901 must be
exhausted.

Background
In the Federal Register of June 7, 1991

(56 FR 26323), CCC published an interim
rule which established program
operations regulations for the DEIP in 7
CFR part 1494, subpart D. This interim
rule also published as regulations the
criteria considered in evaluating and
approving proposals for country and
commodity initiatives under the EEP and
the DEIP. The criteria for the EEP and
the DEIP, as set forth in this interim rule,
are found in subparts A and C,
respectively, of 7 CFR part 1494.
Program operations regulations for the

EEP have already been codified in
subpart B and published as a final rule
on June 3, 1991 (56 FR 25005).

In the Federal Register of June 19, 1991
(56 FR 28037), CCC suspended the
effective date for subpart D from June 7,
1991 to July 3, 1991. The suspension of
subpart D allowed CCC time to re-
qualify exporters for program
participation before it implemented the
new program operations regulations. In
addition, subpart D was based upon the
EEP operations regulations in subpart B,
which were published in the Federal
Register as a final rule on June 3, 1991
but did not become effective until July 3,
1991.

By the issuance of this final rule, CCC
is acting only to finalize the portions of
the interim rule published on June 7,
1991 which change the authority citation
for 7 CFR part 1494 and add subpart D.
Subparts A and C remain interim rules.
CCC will issue a final rule with respect
to subparts A and C in the future.

The DEIP is administered by the
Foreign Agricultural Service (FAS), on
behalf of CCC. Like the EEP, the DEIP
had been administered through the
issuance of "Announcements" and
"Invitations for Offers" (Invitations). It
has been determined that the DEIP shall
be operated in a manner consistent with
the published regulations for the EEP.
Therefore, § 1494.1200 provides that,
except as otherwise stated in subpart D,
the program operations regulations set
forth in subpart B for the EEP will also
apply to the DEIP.

Three provisions relating specifically
to the DEIP were set forth in
§ § 1494.1201, 1494.1202, and 1494.1203 of
the interim rule. Section 1494.1201
contained a definition of "eligible
commodity" for the purposes of the
DEIP which superseded the definition in
§ 1494.201(p). Upon further review, it has
been determined that the definition of
"eligible commodity in § 1494.201(p) is
appropriate for the DEIP as well as for
the EEP. CCC will specify in each DEIP
Invitation the particular dairy product
which will be the eligible commodity for
the purposes of such Invitation. Because
§ 1494.1201 of the interim rule was
unnecessary, it has been removed in the
final rule.

Section 1494.1202 of the interim rule
was included as the result of section 153
of the Food Security Act of 1985, as
amended, which provides that, if CCC
certificates furnished to an exporter-as a
bonus under the DEIP are exchanged for
CCC-owned dairy products, regulations
issued by the Secretary of Agriculture
shall ensure that the exporter must sell
for export such dairy products or an
equal quantity of other dairy products. It
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is not expected that CCC will make
dairy products available to be
exchanged for CCC certificates in the
foreseeable future. Therefore,
§ 1494.1202 of the Interim rule was
unnecessary and it has been removed in
the final rule.

Section 1494.1203 of the interim rule
dealt with the Paperwork Reduction Act
as it pertains to the DEIP. This section
has been re-numbered as § 1494.1201 in
the final rule.

FAS will continue to maintain the
system of issuing Invitations. for targeted
countries under the DEIP. Any terms or
conditions applicable to a particular
DEIP Invitation, beyond those terms and
conditions set forth in subparts B or D of
part 1494, will be specifically provided
for in such Invitation.

Comments on the interim rule which
established the DEIP operations
regulations were to be submitted by
August 6, 1991. However, no comments
pertaining to the DEIP operations
regulations in Subpart D were received.
Therefore, CCC has determined to make
no significant changes to the DEIP
operations regulations and is publishing
subpart D of 7 CFR part 1494 as a final
rule.

List of Subjects in 7 CFR Part 1494
Administrative practice and

procedure, Agricultural commodities,
Exports, Reporting and recordkeeping
requirements.

Accordingly, part 1494 of 7 CFR
chapter XIV, is amended as follows:

Subpart B-Export Enhancement
Program Operations

1. Subpart D is revised to read as
follows:

Subpart D-Dairy Export Incentive Program
Operations

Sec.
14PA.1L0X Program operations.
1494.1Z01 Paperwork Reduction Act.

Subpart D-Dalry Export Incentive
Program Operations

Authority: 15 US.C. 713a-14, 714c,

§ 1494.1200 Program Operations.
This subpart contains the regulations

governing the operation of the Dairy
Export Incentive Program (DEIP) of the
Commodity Credit Corporation [CCC).
Under the DEIP, CCC facilitates the
export of U.S. dairy products by paying
bonuses to exporters which export U.S.
dairy products to targeted markets in
accordance with the terms and

conditions of an Agreement entered into
between the exporter and CCC. Except
as otherwise provided in this subpart,
the program operations provisions of
subpart B of this part, relating to the
Export Enhancement Program, will also
apply to the DEIP. Any terms or
conditions applicable to a particular
Invitation for Offers (Invitation) under
the DEIP, beyond those terms or
conditions set forth in this subpart or
subpart B of this part, will be
specifically provided for in such
Invitation.

§ 1494.1201 Paperwork Reduction Act.
The information collection

requirements contained in this subpart
have been approved by the Office of
Management and Budget (OMB) in
accordance with the provisions of 44
U.S.C. chapter 35 and have been
assigned OMB control No. 0551-0029.

Signed this 25th day of Sept., 1992 at
Washington, DC.
Christopher . Goldthwait,
Acting General Sales Manager, Foreign
Agricultural Service andActing Vice
President, Commodity Credit Corporation.
[FR Doc. 92-23791 Filed 9-30-92; 8:45 am]
BILLING CODE A106-1-

FEDERAL DEPOSIT INSURANCE

CORPORATION

12 CFR Part 327
RIN 3064-AA37, 3064-AA96, 3064-AB14

Assessments

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Final rule.

SUMMARY: The Board of Directors
(Board) of the Federal Deposit Insurance
Corporation (FDIC) is amending its
regulations on assessments to: Adopt a
recapitalization schedule for the Bank
Insurance Fund (BIF); increase the
deposit insurance assessment rate for
certain members of the EIF during the
first semiannual period of calendar year
1993 and thereafter, increase the deposit
insurance assessment rate for certain
members of the Savings Association
Insurance Fund [SAIF) during the first
semiannual period of 1993 and
thereafter and adopt a transitional risk-
based deposit insurance assessment
system. The intended purposes of this
final rule are to establish a schedule
according to which the BIF will be
recapitalized within 15 years, to
increase the assessment rates for certain
BIF and SAIF members, respectively, to
recapitalize the BIF and SAIF within the
respective time frames prescribed by the

applicable provisions of the Federal
Deposit Insurance Act (FDI Act), and to
provide for a transition from a uniform
rate to a risk-based insurance
assessment system.
DATES: Effective date: The final rule is
effective November 2, 1992.

Applicability dates: The respective
assessment rate increases for BIF and
SAW members, as well as the risk-based
assessment system, will apply to
assessments that become due in the first
semiannual period of 1993 and
thereafter.
FOR FURTHER INFORMATION CONTACr.
William R. Watson, Director, Division of
Research and Statistics, (202) 898-3946,
Jennifer L Eccles, Senior Financial
Analyst, Division of Research and
Statistics, (202) 898-8537; on the risk-
based assessment system: George
French, Chief, Financial Markets
Section, Division of Research and
Statistics, (202) 898-3929, or William
Farrell, Chief, Receipts Section, Division
of Accounting and Corporate Services,
(703) 516-5546; on legal issues involving
the BIF recapitalization schedule and
the transitional risk-based assessment
system, Martha L Coulter, Counsel,
Legal Division, (202) 898-7348; on legal
issues involving the BIF and SAW rate
increases, Joseph A. DiNuzzo, Senior
Attorney, Legal Division, (202) 898-7349.
The address for all these individuals is:
Federal Deposit Insurance Corporation,
550-17th Street NW., Washington, DC
20429.
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

No collections of information pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
are contained in any of the four
components of the final rule.
Consequently. no information has been
submitted to the Office of Management
and Budget for review.

Regulatory Flexibility Act

The Board hereby certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). It will not
impose burdens on depository
institutions of any size and will not have
the type of economic impact addressed
by the Act. Moreover, to the extent the
final rule relates to the assessment rates
to be paid by BIF and SAIF member
institutions, the Act does not apply to a
rule of particular applicability relating to
rates, wages, corporate or financial
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structures or reorganizations thereof. Id.
at 601(2).

Particularly, in connection with the
transitional risk-based assessment
system, the assessment obligations that
will result from the system will be
determined by an institution's deposit
base and the risk posed to the FDIC. The
first element as a matter of course
fulfills the primary purpose of the
Regulatory Flexibility Act, which is to
make sure that agencies' rules do not
impose disproportionate burdens on
small businesses. The second element-
the risk posed to the deposit insurance
fund of which the institution is a
member-is clearly one intended by
Congress, as evidenced by the mandate
in the FDIC Improvement Act of 1991 for
implementation of a risk-based
assessment system.

Accordingly, the Act's requirements
regarding an Initial and final regulatory
flexibility analysis (Id. at 603 & 604) are
not applicable here.

The Final Rule

Background

On May 21, 1992, the Board published
separately in the Federal Register
proposed amendments to part 327 of the
FDIC's regulations (12 CFR part 327)
(part 327) to: (1) Increase the deposit
assessment rate to be paid by BIF
members from 0.23 percent to 0.28
percent starting with the first
semiannual period of 1993 and
thereafter (57 FR 21623 (1992)); (2)
increase the SAIF deposit assessment
rate to be paid by SAIF members from
0.23 percent to 0.28 percent starting with
the first semiannual period of 1993 and
thereafter (Id. at 21627); and (3) provide
for a transitional assessment system
under which BIF and SAIF member
institutions would, beginning in January
1993, pay assessments at rates based on
certain risk-related factors. (Id. at
21617). The comment period on the SAIF
assessment rate increase and
transitional risk-based assessment
proposals ended on July 20, 1992.
Because of an extension in the comment
period provided for the BIF assessment
rate increase proposal (57 FR 28810, June
29, 1992), the comment period for that
proposal ended on August 13, 1992.

On June 29, 1992, the Board published
in the Federal Register a proposed
schedule according to which the BIF
designated reserve ratio of 1.25 percent
%%uid be achieved within the statutory
puriod of 15 years. 57 FR 28810. The
camment period on that proposal also
tr, 'led on August 13. 1992.

Explanation of the Final Rule; Approach
Taken by the Board

The approach used by the Board in
taking final action on the four proposed
rules was to amend part 327 by adopting
a BIF recapitalization schedule and a
transitional risk-based assessment
system. The amendments to part 327
implementing the transitionalrisk-based
assessment system include risk-based
assessment schedules reflecting
increased rates for certain BIF and SAIF
members, respectively. The Board's
approach entailed selecting and
implementing a transitional risk-based
assessment schedule for each fund (as
described below), instead of a target
average assessment rate, as had been
proposed. The actual assessment rate
applicable to each Institution will
depend on the risk assessment
classification assigned to that institution
by the FDIC and reflected in the
assessment rate schedules adopted by
the Board for BIF and SAIF members.

The Board's goal in considering the
four assessment-related proposals was
to adopt a final rule that is fair and
easily understood, that is not unduly
burdensome to weak institutions, that
maintains adequate revenue to
recapitalize the funds, and that
increases the financial incentive for
insured institutions to maintain safety
and soundness. The consolidated
approach, therefore, incorporates all of
the features and achieves all of the goals
of the previous four proposals. It also
draws upon the public comments
received on the four individual
proposals.

Primarily, the final rule seeks to
strengthen both the BIF and the SAIF by
recapitalizing each fund to the
designated reserve ratio within 15 years.
While the final rule will raise
assessment rates for some institutions,
the transitional risk-based assessment
system is intended to make the deposit
insurance system fairer to well-run
institutions and encourage weaker
institutions to improve their condition.
Thus, the rule promotes safety and
soundness in the banking and thrift
industries.

Under a risk-baaed assessment
system, changing conditions in the
banking and thrift industries and in
individual institutions will result in
shifts among the rate cells of the
assessme.t schedules. Over time, the
result will be a variation in assessment
revenue. For example, in the first two
quarters of calendar year 1992, insured
institutizns hive generally improved
their capital ratios; under a risk-based
assessment system, these improvements
would have caused a migration away

from higher-rate cells in the rate
schedule to lower rate cells. As a result,
revenues anticipated under the
originally proposed schedule would
have been less than the revenue
anticipated using year-end 1991 data. To
the extent insured institutions have
increased capital and retained earnings,
the risk of loss to the deposit insurance
funds is reduced and it is consistent
with the concept of risk-based premiums
that somewhat less assessment revenue
be collected. Because the assessment
rate applicable to any institution will be
determined by the risk-based
assessment amendments and because of
shifts in rate cells over time, the Board
decided that it was unnecessary and
confusing to issue separate regulations
providing industry average assessment
rates.

While assessment revenue will vary
over time, it should remain consistent
with the BIF recapitalization schedule
and the projected recapitalization of
SAIF within a reasonable period of time.
As noted in the preceding example,
when banking and thrift industry
conditions improve, banks and thrifts
will shift toward the lower-paying end
of the assessment schedule, thereby
generating less assessment revenue to
the BIF and SAEF. Concurrently,
improved conditions lower the exposure
of the funds, thereby requiring a lower
outflow of fund resources. The reverse is
true when conditions deteriorate:
Institutions pay higher assessment rates
as they move into higher-paying cells,
thereby supporting the greater needs of
the fund. The Board will monitor and
reevaluate the assessment rates and
assessment revenues at six-month
intervals while measuring the progress
of recapitalization of both insurance
funds. The Board intends to review
assessment rates for BIF and SAIF
members in November of this year.

As discussed below, under the
transitional risk-based assessment
system, the FDIC will place each insured
institution in one of nine assessment
risk categories based on certain capital
and supervisory measures. While the
proposed rule provided for a spread of
six basis points between the highest and
lowest rates, most of the comment
letters argued for a wider premium
spread. Upon consideration of this •
overwhelming preference, the final rule
includes a spread between the highest
and the lowest premiums of eight basis
points. While this spread does not
adequately reflect the difference in risk
to the FDIC between the weakest and
strongest institutions, the Board is
concerned th it a larger spread could
create suffici mt disruption and hardship
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to weak institutions as to be
inconsistent with the spirit of a
transition rule. A wider spread may be
recommended with the permanent risk-
based assessment system.

Also, as discussed below, the Board is
adopting a revised BIF recapitalization
schedule which has been amended to
incorporate mid-year BIF results and to
adjust the timing of failed bank losses
over the 15-year period.

Based on the applicable statutory
requirements and the analyses
discussed below, and in consideration of
the comments received on the respective
proposals, the Board is issuing this final
rule.

The following is a discussion of the
four separate proposals, including a
discussion of the specific background of
each proposal, the comments received
on the proposal, and the Board's action
with respect to each.

Subpart A. The BIF Recapitalization
Schedule

L The Proposed Rule

Section 7(b](1)(C)(ii) of the FD1 Act (12
U.S.C. 1817(b)(1)(C)(ii), as amended by
section 104 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (Pub. L. 102-242, 105 Stat. 2239)
(FDIC Improvement act) provides:

If the reserve ratio of the Bank Insurance
Fund is less than the designated reserve ratio,
the FDIC Board of Directors shall set the
semiannual assessment rates--that are
sufficient to increase the reserve ratio to the
designated reserve ratio not later than one
year after such rates are set; or in accordance

"with a BIF recapitalization schedule
promulgated by the FDIC.

Under section 7(b)(1)(B) of the FDI
Act, the BIF designated reserve ratio is
1.25 percent. BIF's actual reserve ratio
(based on a mid-year 1992 fund balance
of approximately negative $5.5 billion) is
approximately negative 0.28 percent.
Because of the extent of the difference
between BIF's current reserve ratio and
the designated reserve ratio, the Board
determined that it would be infeasible to
set an assessment rate sufficient to

increase the reserve ratio from its
current level to 1.25 percent within one
year. Thus, pursuant to clause (II) of
section 7(b)(1](C)(ii), the Board proposed
a BIF recapitalization schedule "in
accordance with" which to determine
semiannual assessment rates for BIF
member institutions. As noted above,
the Board's proposed rule was published
in the Federal Register on June 29,1992.

Section 7(b)(1)(C)(iii) of the FDI Act,
as also amended by section 104 of the
FDIC Improvement Act, requires that the
BIF recapitalization schedule
promulgated by the Board specify, at
semiannual intervals, target reserve
ratios for the Bank Insurance Fund,
culminating in a reserve ratio that is
equal to the designated reserve ratio no
later than 15 years after the date on
which the schedule becomes effective.

The recapitalization schedule
proposed by the Board was designed to
achieve the designated reserve ratio by
the end of a 15-year period that began at
year-end 1991.

Public comment on the proposed
recapitalization schedule was invited for
a 45-day period ending August 13, 1992.
Also ending the same day was the 84-
day comment period for the Board's
proposal to increase the BIF assessment
rate to 28 basis points per annum
effective January 1, 1993. (The original
60-day comment period for the proposed
rate increase was extended to provide
for an overlap with the comment period
for the proposed recapitalization
schedule. 57 FR 28810, June 29,1992. In
proposing the rate increase, the Board
relied on the same assumptions and
underlying date on which the proposed
recapitalization schedule was based.
Because the assessment rates in effect
in the early part of the period covered
by the recapitalization schedule would
necessarily play an important role in the
revenue projections to be used in
developing the schedule, it was'
determined that the Board should
address the rate issue before completing
the proposed recapitalization schedule.

As described in some detail in the
Federal Register notice addressing the

proposed recapitalization schedule, the
proposal was based on a set offinancial
assumptions regarding the three primary
factors affecting the long-term dondition
of the BIF; The number and size of future
bank failures, the costs of resolving
these failures, and the amount of
assessment income received from BIF
member institutions. Because future
economic conditions impacting these
factors cannot be predicted with
certainty, for each factor the FDIC
assumed values ranging from
reasonably optimistic to reasonably
pessimistic. Various scenarios
representing a combination of values
across the range were examined for
each of the factors, and each scenario
was assigned a probability based on the
combination of the respective
probabilities estimated for each of the
values individually. Applying the
proposed assessment rate of 28 basis
points as of January 1, 1993, composite
projections were derived from the
various scenarios and probabilities. The
proposed recapitalization schedule,
which showed a positive reserve ratio
beginning in the year 2000, was
developed from these projections.

The Board has now adopted a
recapitalization schedule which has
been amended to incorporate mid-year
BIF results and to adjust the timing of
failed bank assets over the 15-year
period. The Board has also adopted
increased assessment rates for certain
BIF members as indicated in the
assessment rate schedule provided as
part of the transitional risk-based
deposit assessment system, under which
institutions posing a greater risk of loss
to the BIF or to the SAIF will pay
deposit premiums at a higher rate than
will lower-rigk institutions, However,
because this new system is designed to
produce assessment revenue in line with
the fund's needs, the recapitalization
schedule is consistent with this new
assessment system. The revised
assumptions underlying the
recapitalization schedule are listed
below in Table 1.

TABLE 1.-BIF RECAPITALIZATION SCHEDULE ASSUMPTIONS

192 19393 11994 1 1995 1 69199 7 [1998 [ 1999 12000.1 2001 2002 12003 12004 2005 12006

Assumptions:
Deposit'and Asset

Growth ............. : ..........
FDIC Opportunity Rate..
Failed Bank Assets

($B) .........................
Loss Ratio ..................
Bank Industry Assets

(SB) ..............................
Insured deposits ($B).
Assessment Base ($B)..
Assessment Rate (bp)

2.8%
6.0%

25
17%

4,27e
2,485
3,1 O
is.9

2.8%
60%

22
17%

5,90
3,015
3.769

25.9.
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TABLE 1.-BIF RECAPITALIZATION SCHEDULE ASSUMPTIONS-Continued

1992 11993 1 1994 11995 1906 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006

Assessments ($B) ......
Net Income ($B) ........
Fund ($B) ............
Ratio.

5.8
(0.5)
(7.6)

-0.37%

6.6
(2.8)

(10.4)
-0.50%

6.7
(1.1)

(11.5)
-0.53%

7.1
(0.3)

(11.8)
-0.53%

7.3
0.6

(11.2)
-0.49%

7.5
1.9

(9A)
-0.40%

7.7
2.7

(6.7)
-0.28%

____________________ A A _________ A A A

7.9
3.1

(3.5)
-0.14%

S.1
4.3
0.8

0.03%

8.3
4.9
5.7

0.22%

8.6
5.4

11.1
0.41%

8.8
5.9

17.0]
0.61%

9.0
6.4

23.4
0.82%

9.6
7.6

38.0
1.25%

1. Discussion of Comments Received

The FDIC received 15 letters
commenting on the proposed BIF
recapitalizatlon schedule, 10 of which
were submitted by bankers and 5 by
trade groups. Two of the bankers and
one trade group commenting on the
proposed recapitalization schedule
expressly favored the proposal, citing
the need to ensure the financial stability
of the BIF. Eight commenters implicitly
rejected the proposal. Five commenters
questioned the FDIC's assumptions
underlying the schedule. One banker
commented that the assumptions were
not the same as those of a major trade
association, which, according to the
trade association, demonstrated that the
designated reserve ratio could be
achieved within 15 years at the present
23 basis point assessment rate. Several
bankers and trade groups suggested that
the FDIC's projections for the failure of
BIF member institutions were too high,
especially given the recent performance
of the banking industry, and furthermore
that the large reserve set aside for the
BIF in 1991 was more than sufficient to
handle a more realistic set of failure
projections.

The Board agrees that recent
economic conditions have contributed to
improvements in banking industry
profitability, especially net Interest
margins. However, it is not clear how
long these conditions will be sustained.

Moreover, weakness in real estate
markets could lead to additional failures
beyond those consistent with the most
conservative public forecasts.

As indicated in its proposal, the Board
is well aware of the uncertainty
regarding future economic conditions
and their impact on the long-term
condition of the BIF. To deal with this
uncertainty, FDIC staff utilized a range
of values for each of the major factors
affecting the fund, including the size and
number of future failures. For each
factor, values ranged from optimistic to
pessimistic. Given these assumptions,
the FDIC staff projected the BIF over 15
years and determined that an increase
in assessment revenue was needed to
cover expenses and to recapitalize the
fund within 15 years.

In its proposal, the Board clearly

recognized that "[f]uture insurance
losses or other conditions affecting the
BIF may turn out differently than
assumed for purposes of developing the
proposed schedule." 57 FR 28813, June
29,1992. For this reason. the Board
further indicated that once a
recapitalization schedule was adopted.
it "plans to monitor relevant
developments and, if circumstances
warrant, to consider revision of the
schedule, or assessment rate
adjustments, based on such
developments." Id. The Board reiterates
this intent.

Two bankers and 4 trade groups also
commented that the assessment rate
increase would have a negative Impact
on the banking industry. It was
suggested that the higher premiums
would lower earnings, thereby
decreasing a bank's ability to fund
loans. Combined with the added
expenses associated with other new
regulations, the bankers believed that it
would be harder to compete with non-
insured institutions, and that banks in a
weaker capital position would be more
likely to fail.

As discussed below in connection
with the BIF assessment rate increase,
the FDIC staff performed an analysis of
the impact of such an increase on bank
capital and earnings. While the Board is
concerned about the need to recapitalize
the BIF without unduly burdening the
industry, it believes that the impact
analysis demonstrates that the schedule
adopted will not result in an undue
burden. Furthermore, the Board believes
that the banking industry will continue
to compete successfully against non-
insured financial institutions by virtue of
the fact that deposit insurance is valued
by consumers.

Several alternatives to the proposed
recapitalization schedule were
suggested by commenters. One banker
recommended that the BIF be
recapitalized immediately through a
one-time special assessment, rather than
over the proposed 15-year period. As
indicated in the proposal, the Board
believes that, while it does have the
authority under section 7(b) of the FDI
Act to set the assessment rate high
enough to recapitalize the BIF within
one year, the difference between the

current negative reserve ratio and the
required 1.25 percent is so substantial
that immediate recapitalization is not a
feasible alternative. 57 FR 28811, June
29, 1992. The Board is concerned that
such action would potentially have a
significantly adverse effect on the
banking industry.

Finally, one trade group recommended
that the recapitalization schedule begin
in 1993 with a 23 basis point assessment
rate due to questions surrounding
projection assumptions and the potential
negative side effects of a rate increase.
However, the Board has determined that
an increase in assessment revenue is
necessary in order to bring current
revenues in line with current expenses
and to begin the statutorily mandated
recapitalization of BIF.

Subpart B. The BIF Member Assessment
Rate Increase
I. Increase in the BIF Member

Assessment Rate

As noted above, on May 21, 1992, the
Board published in the Federal Register
a proposed amendment to part 327 of the
FDIC's regulations to increase the
deposit assessment rate to be paid by
BIF members from 0.23 percent to 0.28
percent starting with the first
semiannual period of 1993 and
thereafter. The comment period on the
proposed rule ended on August 13, 1992.

As noted above, the Board now is
increasing the BIF-member assessment
rate from a uniform rate of 0.23 percent
to the rates indicated in the transitional
risk-based assessment schedule
provided and discussed below. As
explained below, the actual assessment
rate to be paid by each BIF member will
be based on the institution's assessment
risk classification. The new rates will
apply to assessments that become due
in the first semiannual period of 1993
and thereafter.

As required by section 7(b) of the FDI
Act (12 U.S.C. 1817(b)(1)(C)(ii}[II)) the
BIF member assessment rate increase
imposed by the final rule is being set in
accordance with the BIF recapitalization
schedule discussed above.
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II. Statutory Provisions and Economic
Analyses

A. Designated Reserve Ratio

Section 7(b) of the FDI Act (12 U.S.C.
1817(b)), as implemented by part 327,
iequires that all FDIC-insured
depository institutions pay to the FDIC
semiannual assessments based on the
types and dollar amounts of deposits
held at such institutions.

Section 7(b) of the FDA Act states, in
relevant part, that if the reserve ratio of
the Bank Insurance Fund is less than the
designated reserve ratio, the FDIC Board
of Directors shall set the semiannual
assessment rates that are sufficient to
increase the reserve ratio to the
designated reserve ratio not later than
one year after such rates are set; or in
accordance with a BIF recapitalization
schedule promulgated by the FDIC. Id.
at 1817(b)(1)(C).

Section 7(b)(1)(B) of the FDI Act sets
the BIF designated reserve ratio at 1.25
percent (Designated Reserve Ratio) Id.
at 1817(b)(1)(B).

The BIF's reserve ratio (Actual
Reserve Ratio] at mid-year 1992 was
substantially below the 1.25 percent
Designated Reserve Ratio. Because of
the negative impact on the banking
industry, it would be infeasible and
undesirable to increase the assessment
rate to achieve the Designated Reserve
Ratio within one year. Thus, as required
by section 7(b), the Board is hereby
increasing the BIF assessment rate in
accordance with the BIF recapitalization
schedule discussed above.

B, Need for the Increase

As noted above, the Designated
Reserve Ratio is currently set by statute
at 1.25 percent, to be achieved within a
fifteen-year period. Id. at 1817(b)(1)(B).
The Actual Reserve Ratio is
substantially below that level. The
Actual Reserve Ratio has not
approached 1.25 percent since 1981,
when it was 1.24 percent. The BIF's
balance peaked in 1987 at $18.3 billion,
but even at that time was only 1.10
percent of insured deposits. Since 1987,
the Actual Reserve Ratio has continued
to decline, falling to 0.21 percent at year-
end 1990 (when the BIF balance was $4.4
billion). Both the BIF reserve ratio and
the BIF balance were significantly below
zero at mid-year 1992.

The long-term condition of the BIF
depends directly on the amount of
assessment income provided by BIF
members, the number and size of future
bank failures and the costs of resolving
failures. The level of failed bank assets
combined with the assumed resolution
cost rate determines insurance losses
over the prescribed fifteen-year period

in which to achieve the Designated
Reserve Ratio. Furthermore, growth
assumptions affect the analysis in three
ways: Through BIF revenue, which
increases for a given assessment rate as
the assessment base grows; through
failed bank assets, which are assumed
to grow with industry assets; and by
increasing the fund balance necessary to
achieve the Designated Reserve Ratio as
insured deposits grow.

Given a set of assumptions about
these factors, it is relatively
straightforward to project the BIF's
balance over a fifteen-year period.
However, analysis based on a single set
of assumptions ignores the considerable
uncertainty surrounding these factors.
To deal with this uncertainty, the FDIC
staff examined a range of values for
failed bank assets, resolution costs, and
industry growth, ranging from optimistic
to pessimistic values. Each value was
assigned a probability based on
historical relationships and the informed
judgment of staff, rather than on explicit
statistical techniques applied to
selective historical data.

The staff projected the BIF reserve
ratio over a fifteen-year period under
numerous scenarios, each scenario
representing a combination of the values
for each of the factors with a probability
based on the combination of
probabilities for each of the factors. As
a result, it was possible to identify the
scenarios under which the BIF would
reach the Designated Reserve Ratio of
1.25 percent of insured deposits within
the prescribed fifteen years.
Furthermore, by adding the probabilities
assigned to each scenario, it was
possible to calculate the subjective
probability that, for a given assessment
level, the fund would meet the
Designated Reserve Ratio within fifteen
years.

More detail regarding this analysis is
provided in the Federal Register notice
on the proposed BIF capitalization
schedule published on June 29, 1992;
however, the analysis suggested that an
increased assessment rate was
necessary for recapitalizing the fund.

Accordingly, consistent with the
assumptions underlying the BIF
recapitalization schedule, the Board is
raising the BIF assessment rate for the
first semiannual period of 1993 and
thereafter from a uniform rate of 0.23
percent to the rates provided in the
transitional risk-based assessment
schedule. The increase in assessment
revenue is needed as part of an overall
effort to bring the Actual Reserve Ratio
up to the statutorily required Designated
Reserve Ratio of 1.25% within fifteen
years. Because of the inherent
uncertainties involved in determining

the appropriate assessment rate, the
Board anticipates that it will reconsider
the adequacy and appropriateness of the
BIF assessment rate as conditions
warrant.

Many of the comment letters received
questioned the FDIC's assumptions
given the recent improvement in
banking industry profitability. While
earnings results so far this year
represent significant gains over recent
years, it is debatable whether these
short-term trends should form the basis
for longer-term projections such as those
used in the schedule for recapitalizing
the BIF. Much of the improvement that
has occurred has stemmed from
favorable interest rate conditions that
may not persist. Despite some
encouraging signs of easing asset-
quality problems, the industry remains
burdened by a large inventory of
nonperforming assets, and some key
borrowing sectors (particularly
commercial real estate) remain
economically distressed. Banks on the
FDIC's "Problem List" continue to
comprise a historically large share of the
industry.

Commerical bank earnings have
shown considerable improvement in the
twelve months ended June 30. One of the
main factors contributing to the
improvement has been the favorable
interest rate conditions that have
prevailed during that period. The decline
in interest rates has produced wider
spreads between the rates banks earn
on their assets and the rates they pay
for their liabilities. Low interest rates
have also increased the market values
of fixed-rate assets and allowed banks
to realize some of these gains through
sales of investment securities. Together,
the wider margins and increased
contributions of securities gains have
produced 75 percent of the $5.5-billion
year-to-year improvement in industry
net income.

It is likely that the favorable interest
rate conditions have also provided a
temporary boost to noninterest income
and have limited increases in
noninterest expense; therefore, most of
the recent net income gain can be traced
to interest rate conditions. However, the
interest rate conditions that have made
these improvements possible are
unprecedented in recent years, and will
not persist indefinitely. This suggests
that much of the recent rise in
profitability may prove to be temporary,
absent more fundamental improvements
in asset quality and lending growth.
Furthermore, the wide spread between
long- and short-term interest rates have
prompted a shift in bank balance sheets
that could lead to narrower-than-usual
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margins in the event of a sharp rise in
interest rates.

At commercial and BIF-insured
savings banks, noncurrent loans and
other real estate owned as a percent of
total assets have declined for four
consecutive quarters, but the current
proportion (3.08 percent at June 30, 1992)
is still significantly above the levels
preceding December 1990. The
proportion remains high in spite of the
volume of troubled assets that have
been removed from the industry by the
resolutions of failed commercial and
savings banks, which have averaged
more than 150 per year since the
beginning of 1984.

For example, the 66 banks that failed
during the first six months of 1992
reported troubled assets of about $2
billion. On a regional basis, the
proportion of troubled assets at banks in
the West has worsened over the past
two years, from 2.31 percent in June 1990
to 3.65 percent in June 1992. In the
Northeast, where troubled assets have
improved recently, the proportion (4.19
percent) still exceeds all other regions.

Reserve coverage was 73 cents for
each dollar of noncurrent loans at June
30, 1992 for commercial and BIF-insured
savings banks. However, the Northeast
(at 62 cents) and the West (75 cents) are
the only regions below 94 cents. These
two regions also have the highest
proportions of noncurrent loans among
the six regions: 5.06 percent for the
Northeast and 3.93 percent for the West,
the only regions above 2.50 percent

Troubled real estate asset ratios-
noncurrent real estate loans and other
real estate owned (OREO) as a percent
of total real estate loans plus OREO--at
commercial banks have exceeded 7
percent nationally since December 1990.

Recent improvement in the Southwest
has been offset by deterioration in the
West, and the Northeast (currently 11.76
percent) has remained above the 10
percent level since late 1990.

Total assets of institutions on the
FDIC's "Problem List" remain at near-
record levels. While problem bank
assets have declined this year (to $567.5
billion at the end of June, down from
$610 billion at the end of 1991), they
remain well above the levels of recent
years. As of June 30,1992, fifteen
percent of the assets held by BIF-insured
institutions were in "problem" banks.
Problem bank assets remain at high
levels despite the resolution of more
than 1,200 institutions with more than
$200 billion in assets since 1984, when
assets of "problem" banks comprised 8.5
percent of the industry's assets.

There is considerable uncertainty
regarding the health of commercial
banks in the Western United States. As

of March 31, 1992 the West had the
second highest percentage of assets held
by banks rated either a CAMEL "4" or
"5" (19 percent), after the Northeast (27
percent). The percentage of assets held
by banks rated CAMEL "3" has shown
the first twelve-month decline since the
end of 1988. In the West, however, the
percentage of assets held by "3"-rated
banks has increased dramatically-from
8 percent as of June 1988 to 47 percent
as of March 31, 1992. Over the same
period, the percentage of assets held by
banks in the West rated CAMEL "4" or
"5" has grown from 6 percent to 19
percent. If the economy in the Western
states does not improve, the number and
assets of "problem" banks are likely to
continue to increase, especially in
California.

The preceding discussion suggests
that it would be premature to conclude
that there has been a significant and
permanent reduction in risks to the
insurance funds. While forecasts are
uncertain, recapitalization of the funds
requires first that current revenues cover
current expenses, and second that
additional funds be set aside for
recapitalization. In order to accomplish
these tasks, an increase in assessment
revenue is necessary.

C. Impact on Bank Capital and Earnings

1. In general.

Increases in deposit insurance
assessment rates add to insured banks'
operating costs. These cost increases
will have a measurable effect upon
banks' profitability and capitalization.
Increases in deposit insurance
assessment expenses do not, however,
necessarily lead to equally
proportionate declines in bank profits.
There are at least two factors which can
reduce the adverse impact of increased
assessments upon banks' profits and
capital.

First, some portion of the assessment
increase may be passed on to customers
in the form of higher borrowing rates,
increased service fees, and lower
deposit rates. The extent of cost sharing
will be dependent upon the level of
competition faced by banks. Banks
facing little competition should be able
to pass a larger portion of the increase
in assessment costs on to customers
than would banks facing greater
competition. Under a risk-related
assessment system, banks paying higher
risk-related rates may face competition
from banks paying lower risk-related
rates, as well as from non-insured
competitors. Such competition may
reduce the ability of banks paying the
higher risk-related rates to pass on costs
to customers. For the purposes of this

analysis, it was assumed that banks
would not pass on any of the
assessment increase to cuslomers.

Second, deposit insurance
assessments are a tax-deductible
operating expense for banks. Therefore,
the increase in assessment expenses can
be used to lower taxable income,
thereby reducing the effective after-tax
cost of BIF assessments.'

The impact of the indicated
assessment increase upon banks' book
capital is also dependent upon
assumptions about dividend policies
and new capital issues. If banks
maintain dividend levels, despite the
increase in operating costs, book capital
will decline by the full amount of the
after-tax cost of the assessment borne
by banks (assuming no new capital
issues). That is to say, if dividends are
not reduced, then increased operating
costs will be reflected in lower retained
earnings. For these projections, it was
assumed that banks' dividend rates
remained unchanged from those
reported in December 1991. However, if
a bank's projected equity capital was 4
percent or less, the bank was assumed
to retain all earnings. It was further
assumed that the only source of new
capital would be additions to retained
earnings.

The FDIC staff used two approaches
to assess the impact of the increased
deposit insurance assessment rate upon
BIF-insured banks. The first approach
was to project bank earnings and capital
through 1996. Such projections make it
possible to consider the impact of
increased assessment costs in light of
individual banks' projected earnings,
asset quality, and tax status. Short-term
projections, however, will not capture
the full impact such cost increases may
have upon the banking industry. In order
to address this shortcoming, a second
analysis was done which looked at the
potential long-term implications of
reductions in bank profitability.

The long-term profitability analysis
revealed a number of banks which had
large estimated changes in return on
equity due to the rate increase. This
occurred because at any point there are
a number of banks earning near zero
profits for very small losses). In these
situations, moderate increases in the

I In the event a bank is incurring losses before
assessment costs, the additional assessment
expense may be used to offset prior-period or future
income (loss carry back or loss carry forward).
thereby reducing taxes. For simplicity, this analysis
assumed no loss carry forward nor loss carry back.
This assumption results in a more conservative
estimate of the tax benefits from higher
assessments. In addition, the average tax rate paid
by a bank in 1991 was assumed to apply in future
periods for the purposes of projecting bank profits.
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assessment rate (for example, 0.05
percent) will result in large percentage
changes in profitability.2 It is reasonable
to expect, however, that banks earning
near zero returns on equity will, in ime,
either fail or move toward higher levels
of profitability. For these reasons, one
should focus on the impact on the
majority of banks' profitability when
analyzingTable 2 (below).

2. Projected Capital and Earnings: Short-
term limpact

FDIC staff estimated the impact of
increasing the average assessment rate
from the edsting unilorn rate of 0.2&
percent to the rates in. the transitional
risk-based amessment schedule ,
beginning with the first assessment
period in. 193. The projections indicate
that the impact upon industry capital
will be small.

Ti."iie equity capitalizaticat of 3fF-
insured bmnks as of December 3-, M1
was approxmately $232 bllionsFD*C
staff estimates that year-snd t
industy tangible equity capitaization
would be a ly1.$277 billiomit thee.23
percent rate remaimu in place an
would drop by about, $,53 millian-to
approotimatety $274.1 biion--when the
unifemi rate-is raised to the rates in the
transitioal risl-based.assessment
schedule. Un, the rates in the
transitional riln-based assessmnt
schedule the $2,M mii in incoessed
assement costs pe*eted aver IM
thcougi 199 sesitd in a, Walk million
decline in capital and a $68 million
total rdautiu in dividead,. The
remaining portion of the assessment
cost&wer ofhset by the tax enefit of
deductain assessment expenses from
taxable irzome.

Equally important to these overail
reductions in industry capital is the
di'aibutirm of these miductions esrss
banks. Projectirms of individuat, banks'
tangible capitalization through 19M
indicated a small increase in the number
of pocniy capitalied banks under the

2 To sea this, consider the exampie of a bank with
5 percent eqity capital and a 1 percent return on
equity. In addition, assume that the bank had an
average tex rate of 25.pereent and had essessable
deposits equal to 80 percent of bank aseets. In thi.
situatim. &. basis point increase in the assessment
rate would result in a.GO percent reduction In return
on equity.

a This eclsde 15 federal sav-ws banks and 128
commeial and mutual saving, banth with
combined tangible capital oP about VI billion at
year-end 191. The 15 federal savings banks were
excluded becausr of differences between bank and
thrift financia repowts. The 12 cmmercial benis
were excluded from the aurlye due twierineplte
financial information. Taagble capital wadsfined
as total equity capital minus aH intangible assets.

proposed assessment rates During 1996,
the rates in the transitional risk-based
assessment schedule ware projected. to
raise the number of poorly capitalized
banks--those with less, than a percent
tangible capital-hy 25 banks (with
average tangible assets of $268 million),

3. Long-term Changes in Profitability

If higher assessments result in a long-
term reduction in bank profitability,
capital will flow out of, the banking
industry, by way of lower retained
earnings.and a reduction in new stock
offerings. If the flight of capital is
substantiai. it would result in shrinkage
of the industry and have implications for
credit availabili.

In order to assess the impact of higher
assessments upon bank profitability,
estimates were made of the changes in
returns on the book value of equity
capital which mrght result under the
rates in the transitional risk-based
assessment schedule. Specifically,
banks' 199 returns on-book value equity
capital were adjusted to reflect the
increase in operating, costs (after-taxes)
which might result from increased
assessment rates. These. acjlstments
assumed that banks would, bear the full
after-tax cost 6fthe asasesasent
increase.

The analysis ind:ates that an
increase in the BlF assessment rate to
the rates in the transitional risk-based
assessment schedule will seduce bank
profitability. sltghtly. Estimates
presented in Table Z (belowl, show that
approximately 84 percent of BIF-insured
banks, with 65.2 percent of industry
assets, experienced' a 0 to 5percent
reduction in their return on equity. Ea
addition, 7.4 percent of BIF-insued.,
banks with 15 percent of industry assets
were estimated te incur a 5 to 10 percent
reduction in. return. on equity. The
median percentage change in retu, on
equity was -1.23 percent.

While it is difficult to, estinate the
final impact upon industry capital, a
moderate amountof industry shrinkage
(relative to a situation without higher
assessmentsy may result. Consolidation
in the banking industry can occur,
however, without increased bank
failures. Indeed, the results of this
analysis indicate that the impact of the
assessment rate increase upon bank.
earnings and capitarwill.notb e so
severe as to, reauDl in a substantial
increase in bank fidinses,

TABLE 2.-PERCENTAGE CHANGES K RE-
TURN ON EQUITY. BASED UPON THE
TRANSITIONAL RISK-BASED ASSESS-
MENT SCHEDULE.

[BIF-Insured.Banks. $ Millenal

Percent changein N Am

Below -50 ..................... 1 2 $204,018
-25 to -0.................. 204 24
-15 to -25 .................. 27 201t810
-10o -15 ...-........... 346 13Wi5
-&to "10...-. -..... 910 545.056
0 to -5 ........................... . 10,322 2,3,1425
Missing data ................... 37 4,495

... ... $2.28 $324A12

The percentage change I ROE was daoed as
the adA*a.ROE.iwe the e4dina ROE. dMvdeby
the original ROE; (ROE'-ROE) 1O2-

IlK Comments

A. Overview

TIe FDlCreceived 176 letters
regarding the proposed increase in the
BJ!-member assessment rate. Thirteen
of the letters were fromrbanking,
indrustry trade groups, 1 was froma.
individual, and 102 were from. financial
institutions.

Seventeen of the letters famedr the-
assessment. ate increas. Of this: toal.
13 letters wese frmn hiaultes, &h=
trade mput ad t1. hem an individuaL
Most & those favoring the increase citd
the need t replenish theIF'im order tw
restow dipeeor a dMendei&in te
insurance sstem; Fiwaeknte" an4 1
tracde, group rvered the thereee irit
were necessary to keep the fnd
healfty.

One-hundred eight of the letters
received expressly opposed the premium,
increase. Fi. of these letters came from
industry tade groupa; the, rest were
from bankers. Appwimately 25- percent
of those opposing the ingrease oppesed
the rate increasm in; gmera arguing that
it was unfair. Mest 01 tho citing a
reason to oppose the increase drasted
that the hct supported tie need for an
increae, instead, they be*eved4 that the
1.25 percent Dlesigriuted Reeere Rane
could be ahieved wiflii 15 yease at the
current rate of 8.23 percent. Several
bankers commented mth, although they
recognized the importance of
maintaining the fund, they opposed
raising, the assessment rate further in
light of the currerd recession and other
recent increases in the assesement rate.
Others beliee&that the binlrease would
have a sariot neg~ve- effeat on the
banking industry
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B. Major Issues Raised

1. Need for the Increase
Eighty bankers and 9 trade groups

questioned the assumptions used by the
FDIC in analyzing the need for an
assessment rate increase. Comments
ranged from questioning the use of
specific assumptions to suggesting that
FDIC assumptions were "politically
inspired." Two bankers suggested that
the assumptions were overall too
conservative. As shown above, the FDIC
staff utilized a range of assumptions for
each factor which influences the long-
term condition of the BIF specifically
because the future cannot be predicted
with accuracy. The assumptions were
based on historical statistics, publicly
available forecasts, and informed
judgments. The FDIC acknowledges, as
others must, that assumptions regarding
the future are fraught with uncertainty.
What is certain, however, is that for
every year since 1983 the FDIC failed to
take in assessment revenue sufficient to
cover insurance losses. Recapitalization
will not begin until this is reversed.

Most of the bankers who questioned
the FDCI's assumptions argued that
recapitalizing the BIF within 15 years
should be achievable at a 0.23 percent
assessment rate given the recent
improvement in banking industry
profitability. While the Board is
encouraged by the recent improvements
in the banking industry much of the
improvement has been the direct result
of the current interest rate environment,
and that changing economic factors
could reverse this trend. As discussed
above, the industry remains burdened
by a large inventory of nonperforming
assets, and some key borrowing sectors
remain economically distressed.
Furthermore, the Board feels that it
would be inappropriate for the
resurgence in bank earnings to be
accompanied by the continued
deterioration of the insurance fund
which would result if assessment
revenue continues to fall short of
insurance losses.

With respect to future insurance
losses, 38 bankers and 4 trade groups
specifically questioned the failure
projections used in the FDIC's analysis.
One trade group specifically questioned
the long-term failed bank assumptions
used, believing that the FDIC might have
considered thrift loss data for its range
of values. As noted above, long-term
failed bank asset assumptions are based
on the experience post-deregulation, and
are not based on lower experiences of
the earlier period. The Board does not
believe that it would be prudent to be
overly optimistic about continued
improvements in the banking industry.

As a result, analytical assumptions for
the rate increase incorporated both
optimistic and pessimistic values. As
noted above in Table 1, however, the
timing of failed bank assets over the
next six years has been adjusted to
reflect recent favorable market
conditions which have delayed the
failure of certain institutions.

A related point involved the Board's
decision to reserve over $15 billion for
estimated losses to the BIF in 1991.
Consequently, while the BIF ended 1991
in a deficit position, the fund was not in
a negative cash position. Given this
level of reserves, 5 bankers believed
that a rate of 0.23 percent would be
sufficient to recapitalize the BIF within
15 years. The FDIC's analysis included
the 1991 reserves in projecting the BIF
balance over 15 years. Similarly, several
letters noted that the FDIC Improvement
Act increased the FDIC's borrowing
authority from the Treasury. This cash
flow consideration was factored into the
analysis as well.

Three trade groups and 1 banker
questioned that 17 percent weighted
average loss ratio used in the FDIC's
projections. This value approximates the
fund's loss experience since the mid-
1980's. A lower value, 14 percent, was
included to reflect continued success in
lowering resolution costs, but a higher
value, 20 percent, also was included to
incorporate potential negative factors.
While certain provisions of the FDIC
Improvement Act may result in lower
future losses to the fund, the Board
believes it would not be prudent to
weigh these positive expectations too
heavily before results are available.

A related issue was the question of
whether the assessment rate should be
increased now, given that the
recapitalization period is 15 years. As
discussed above, the results of the
analysis indicated that an increase in
the BIF assessment rate is necessary
now to attain the Designated Reserve
Ratio within the prescribed period. Two
bankers believed that the 1.25 percent
ratio was arbitrary and meaningless, as
was the 15-year period. However, the
Designated Reserve Ratio and the term
of the recapitalization period are both
prescribed by statute and cannot be
changed without additional legislation.

As noted above in the analysis of the
need for the assessment rate increase,
there is considerable uncertainty
surrounding each of the assumptions
used in the FDIC's analysis. Future
conditions affecting the BIF may turn
out differently than assumed. For this
reason, the Board plans to monitor
relevant developments and to consider

revising the BIF member assessment
rate as conditions warrant.

2, Negative Effects of the Increase on the
Industry

Of the 125 letters citing the negative
effects of the increase on the industry,
most noted that a rate increase will
decrease individual bank and overall
banking industry profitability. Declining
profitability could hinder internal
capital generation, and limit the ability
of institutions to raise capital in the
market. Specifically, 11 bankers and I
trade group extended this thought to add
that this potential impact would most
affect those institutions least able to
handle the added expense: those banks
already in weak financial condition.

As discussed in the proposed rule, the
FDIC analyzed the impact of a rate
increase, and found that the number of
poorly capitalized banks-those with
tangible capital ratios below 3 percent-
increased by 25 by year-end 1996.
Furthermore, most banks experienced
less Than a 5 percent decline in return on
equity as a result of the rates in the
transitional risk-based assessment
schedule. While the Board is concerned
about the need to recapitalize the BIF
without unduly burdening the industry,
it believes that this impact analysis
demonstrates that the banking industry
can tolerate an increase of this
magnitude. If current economic and
profitability trends continue, the impact
of this increase on the industry could be
lower than projected.

Twenty-three bankers and 4 trade
groups noted that premium increases are
passed on to consumers in the form of
lower deposit rates or higher borrowing
costs. Such a cost transfer, to the extent
allowed by competitive factors, would
lower the impact on individual bank
profitability. Competition may not allow
the rates to be passed along to
consumers, however. Non-competitive
rates, it is feared, would cause
depositors to flee commercial banks.
Therefore, many bankers and 5 trade
groups feared that an increase in the
deposit premium rate would further
decrease the ability of commercial
banks to compete against non-insured
financial institutions.

Financial institutions compete on a
number of factors, including rate and
services offered. While it seems that the
recent interest rate environment may
have caused some depositors to
withdraw funds from commercial banks
in search of higher-yielding investments,
this may not be a long-term
disintermediation. Each depositor will
decide where to place funds based on
individual preferences for product
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features, Insured depository institutions
pay an insurance premium for the
privilege of offering depositors a federal
guarantee behind their deposits. Federal
deposit insurance is a feature, that is
valued by- depositors when choosing to
place funds with an insured depository
institution.

Severar bankers: and I trade group
extendled the dlhfiterediatibn
argument by rurtg that ar o otflaw of
deposits could limiti ar bank's abiFty, to
fmd leans. Sinitarft, a number of
bankers suggested tmt lower
prAitab iUy could hinderloan-nmatim.
Such a repik it was arguedk bf 62'
banker.s and&8 trade grotmp. wli t'be
counterpeedutive t stimnyating, te
economy. W cl these. are all, potenWr
effects eo the rate increan , the Board
believes that the rate icreaseia snot
like4. to have a &*nificant effect e
bank lendiagatvities,

A rela4d issue raised by a banker
ccncerag, the abilty t& coulte was
the fact that larger banks hame a. peaa
variety of fuadiag sources than. smaller
banks. As a, result of this. difference in
liability structure, smaller bank& pay a
higher effective assassmant rate than,
larger banks. It was argued that this was
an unfair competitive advantage for
larger banks. However, ofter-tinlng
sources are not necessarily less
expensive for a bank than core deposits.
regardless of insurance premiums. CA.
related. issue, discussed below with
other proposed alternatives, is whether
to'broader, the assessment base, and
thereby eliminate-this issue.]

Finafly, ZObankers and.2 trade groups
co ted that the assessment rate
increase will be an additionalregul try
burde err banks. The Beard i& seneitve
to tm, fawt that the FDICi rnproewmemt
Act has. areated additienat regulation,&
for bankers, and that each new
regution leads lo inreased,
compf'aceaosts. MbIiever, thet-Iord is
required by sate* to neapitalize the
B!! within 1t yvacs, and' as part of this
recapitalization it is deemed necessary
now t incivase the- IF-member-
assessment. ate.

C,, OtherFss es

Another issue raised by numerous
bankers concerned the fact that a
uniform assessment rate resultedin a
subsidization of weaker istitutiorm bly
hesd l wellk:apiiahzed banits. h
particular; barrker' in certain: states felt
that they had been. subsidizing weak
inshitutioins in otii regons of the
cesduy. The Beaml: is am of thio

hifeial'inequity. The-FMN
Improvement Act requires, the I= to
eStab" andtimge ieiiS a. PWWMBWen
risk-wned pmin semu no au,

than January 1, 1994. The Beard believes
that the implementation of the
transitional risk-based assessment
system aill begiu ta diminish *e
subsidization problem.

Nine bankers, an. ?trade groups
believed it was unfair for commeodal
banks to subsidize, the failures of
savings bankas. One trade group argued,
that the premium. increase was not
necessary, that saviss hank Tosses
represent "a (disoportinate drain on,
the BIF." and these Lnsses "iouli not
be used as a ijutificatien for contiaued
increases in BIF premiums," lio.recenit
years, losses fiom bank failures have-
been concentratedgognaphieayA and
the FDIC has covered the tosses of
agriculture banks, in- the Farm elt and
energy banks in the SouthwestThe
recent rear estate related. problems ef
the Northeast have further strainedthe
resources ofBUIF The BF peaked in 198W'
and its balance has deglned since then
to a deficit at yeas-end 1991 as a. result
of these combinedlosses. The purpoase
of insurance is, to. poor risk,, and there
will be times when losses are
Goncentrated in one banking sector, as
illustrated above. The needftbr. the BIF
rate. increase is rerated' t the statutory
requirement that the fund be
recapitalized within.15 yearsand is not
the result of a lbss inonly one sector of
the banking industry.

Separately, 3- bankerr argued that
commercial banks should not pay for the
past mistakes of savings associations. In
addition, 2-trade.groups belleved:it was
important to keep ElF-member
assessment rates.equal to SAITF-member
assessment rates in order to preserve a
"healthy balance" among-financial
institutions with different f&derar
insurers. Thrifts are insured'by the
Sainp Aesmiam Immanw. Pun
(SAIF), which derives its assessmuw
revenue from thrifts and not commercial
banks. Commercial banks are not
paying for savings association. losses via
deposit premiums into the BrF. The
savings-and-loan problem had no
bearing on the Board's decision to.
increase Bfi-member rates. Also, it is
essential to note that section 7MXItCA
of the FD! Act C'X. at T& 7 L rA); is
entitled"Rate For EachLEnd Tb.Bbe get
Independently" and states that "he
[FDICYC shalt fix the assessment rare of
Bank Insurance Fund members
independent fromi thv assesmnt sate-
for Savings Association.Insurance Fund
members.'"Th= tre Board is statbtorily
required to set the SAW fand' F
assessment'rate-indfendbnty of each.
other andt may' not, consider-prarity
factors in- establshfing h-respectlve
rates.

Several bankers commented that one.
reason. the BEF was fa a. dfit pasitime
was because of the "too-hig-ta-fi'
policy. As noted above,. the banking,
industry has sustained. sigificantlosses
over the past decade because of
economic and banking difficues iei
different mlions oftre United States.
The magnitude of thnsp ksms.ias
deplete the BI. Section 14 ofthe
FDIC linprovemenLAet gravidea that the
FDIC may-nnt takLany action,. inect
or indirectly,. after j-nuary 1, 1995. with
nespect to, any insured institution that
would-have the effect of increasing
losses to anyinsurance fund.by
protectihgdepositors, for noe than the
insured portion of deposits or oreditoss
other tharr depositors. This provision,
was intended to prevent contiratfon of
the so-cafled "too-big-to-fair' treatment
of de~osftory institutions.

D. Alhwrm iwes Piopwsad

Elevenbanlkers and2 tbade groups
suggested tMat the assessment rate be
broadened, particuary to ihcrud'e
foreign &eposits. Shialen, banks and one
regionar bank commented that argr
money center banks, ane in effect
subsidized" because they pay a liwer
effective assessment ratedue to thefr
different flabi ily structure. Conversely,
a rarge bank argued that it was. unduly
penalized by having, to pay a premium
on certain uninsured deposits. The
deposit insurance assessment base is
currently preascribed.b section 7(b; of
the FD Act U.SC. 18T7(bl C4
and (r). The Board'believes that Me.
nature and' scope oftheassessment base
should be reviewed, but currentc does
not have the authority to change the
statutorily required components.ofthat
base. As provided for in section 302ta.
of' the FDM l'mproveinirtAct, however,
upor thte establshment of'a permanent
rfsk-ased.assessmmt system (which
must be ir plare no lter tran ranuary 1,
1994], section 7{b of the FDt Act wilt be
imended to. exdhdi' a statutorily
pru'scriied assessment'bae. Thus, at
that time the &yard" wilt be authorized to
estabfh ar assessment base different
front that currentlyj fbund in section 7Lr}
of the MY Rct.

Also, section 72. of the-FDIC
Improvemien? Act prouidhs, itrmgneraL
that the FI rpmong.other federar
entities} may not make any payment or
provide any assistance in connection.
with any insured- depository institution
whicfh weultfhavPete effect of
satisfying any claim against tre
instftn fbP-obtartion. offonaiga
deposits.

Thirty-three bankers. and 3 frade
groups recommended that the W
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assessment increase be delayed or
raised to either 0.26 percent or 0.27
percent, rather than 0.28 percent. The
delay was suggested in order to await
the results of the risk-related premium
system and/or an economic recovery.
Section 7(b) of the FDI Act requires that
the Board recapitalized the BIF within 15
years. In order to meet that statutory
obligation, the Board believes that an
increase in the BIF assessment rate
cannot be delayed. The increased rate
was chosen for reasons detailed above,
and as mentioned above, the Board will
continue to monitor developments and
propose changes to the assessment rate
(including decreases) as appropriate.

Several bankers offered suggestions
on improving the current insurance
system. Two bankers were concerned
about the level of insurance coverage.
One was concerned that the level not be
lowered, while the other specifically
recommended that the ceiling on
coverage be lifted. Several bankers
debated the mandatory nature of
deposit insurance. While one banker
recommended that depositors should be
able to purchase insurance to the extent
desired by the individual, another
banker thought that deposit insurance
should be eliminated. Finally, one
banker suggested that deposit insurance
be privatized in order to eliminate the
regulatory burden. Any changes to the
deposit insurance system would require
amendments to the insurance-related
provisions of the FDI Act. However, the
FDIC Improvement Act mandates that
the FDIC undertake several studies,
including an analysis of private
reinsurance, to determine, if the present
deposit insurance system can be
modified and improved.

One banker suggested that the line of
credit with the Treasury established by
the FDIC Improvement Act be restricted
solely to use by the BIF, thereby
eliminating the line of credit for the
SAM. Section 14(a) of the FDI Act (12
U.S.C. 1824(a)), as amended by the FDIC
Improvement Act, provides the FDIC
with a $30 billion line of credit with the
United States Treasury. Section 14(a)
specifies-that this credit is available for
"insurance purposes" and the FDIC may
employ any such funds for purposes of
the BIF or the SAW. Any amendments to
section 14(al must be made by the
Congress.

One final recommendation involved
moving deposit reserves held by the
Federal Reserve into the BIF. Such
resources are not statutorily authorized
as a funding resource for the BIF.
Legislation would be required io use
Federal Reserve deposit reserves for BIF
purposes;

Subpart C. The SAIF Member
Assessment Rate Increase

I. Increase in the SAIF Member
Assessment Rate

On May 21, 1992, the Board published
in the Federal Register a proposed
amendment to part 327 to increase the
deposit assessment rate to be paid by
SAIF members from 0.23 percent to 0.28
percent starting with the first
semiannual period of 1993 and
thereafter. In the proposed rule the
Board considered the factors required to
be considered by section 7(b) of the FDI
A~t in connection with such an increase
in the SAIF assessment rate; those are,
SAIF's expected operating expenses,
case resolution expenditures and
income, the effect of the assessment rate
on SAIF members' earnings and capital,
and such other factors as the Board
deems appropriate. 12 U.S.C.
1817(b)(1)(D)(ii). The Board also noted
the requirement that the reserve ratio for
the SAIF be increased to the
"designated reserve ratio" of 1.25
percent of estimated insured deposits
"within a reasonable period of time." Id.
at 1817(b)(1)(D)(i). The comment period
on the proposed rule ended on July 20,
1992.

As noted above, the Board is
increasing the SAIF-member assessment
rate to the rates provided in the
transitional risk-based assessment
schedule'provided and discussed below.
As explained below, the assessment
rate to be paid by each SAIF member
will be based on the institution's
assessment risk classification. The new
rates will apply to assessments that
become due in the first semiannual
period of 1993 and thereafter.

II. Statutory Provisions and Economic
Analyses

As noted above, under section. 7(b) of
the FDI Act the Board is required to
consider the following factors in setting
the SAIF assessment rate: The SAIF's
expected operating expenses, case
resolution expenditures, and income; the
effect of the assessment rate on SAIF
members' earnings and capital; and such
other factors as the Board deems
appropriate. 12 U.S.C. 1817(b)(1)(D)(ii).
The following is a discussion of those
factors.

A. Designated Reserve Ratio

Section 7(b) of the FDI Act (12 U.S.C.
1817(b)), as implemented by part 327,
requires that all FDIC-insured
depository institutions pay to the FDIC
semiannual assessments based on the
types and dollar amounts of deposits
held at such institutions.

Section 7(b) also states that the
assessment rate for Savings Association
Insurance Fund members shall be the
greater of 0.15 percent or such rate as
the FDIC Board of Directors, in its sole
discretion, determines to be
appropriate-to maintain the reserve
ratio at the designated reserve ratio; or
if the reserve ratio is less than the
designated reserve ratio, to increase the
reserve ratio to the designated reserve
ratio within a reasonable period of time.
Id. at 1817(b)(1)(D)(i).

In addition, section 7(b)(1){D)(iv) of
the FDI Act provides that from January
1, 1991, through December 31, 1993, the
assessment rate shall be less than 0.23
percent. Id. at 1817(b)(1)(D)(iv).

'The SAIF's designated reserve ratio
(Designated Reserve Ratio] is 1.25
percent of estimated insured desposits.
Id. at 1817(b)(1)(B). SAIF's current
reserve ratio (Actual Reserve Ratio) is
approximately zero. In accordance with
the following discussion, the Board is
increasing the SAIF member assessment
rate from a uniform rate of 0.23 percent
to the rates provided in the transitional
risk-based assessment schedule
discussed and provided below.

B. Need for the Increase

An noted above, the Designated
Reserve Ratio is currently set by statute
at 1.25 percent of estimated insured
deposits. The Actual Reserve Ratio is
significantly below that level. As noted
above, section 7(b) requires that the
SAIF reserve ratio be increased to equal
the Designated Reserve Ratio within a
reasonable period of time.

Under section 21 of the Federal Home
Loan Bank (FHLB) Act, the Financing
Corporation (FICO) has a claim of SAIF
assessment income to fund the interest
payments on bonds issued by FICO; 12
U.S.C. 1441(fi. 4 At present, satisfying
this claim requires approximately 40
percent of the FDIC's SAIF assessment
income.

Section 11A(b) of the FDI Act (Id. at
1821a(b)) requires that, "to the extent
funds are needed", the sources of funds
for the FSLIC Resolution Fund (FRF)

4 FICO was established by the Competitive
Equality Banking Act of 1987 (Pub. L 100-86. 101
StAt. 552 (1987)) (CEBA) for the purpose of providing
funds, to the FSLIC Resolution Fund. Assessments
on SAF members is one source of funding for
certain of FICO's financial obligations. See section
21 of the FHLB Act. (12 U.S.C. 1441). Section
7(b)(1)(E) of the FDI Act (12 US.C. 1817(b)(1)(E))
states that notwithstanding any other provision of
this paragraph, amounts assessed by the Financing
Corporation and the Funding Corporation under
sections 21 and 21B of the Federal Home Loan tank

-Act against SAIF members, shall be subtracted from"
the amounts authorized to be assessed by the
Corporation under this paragraph.
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shall, during the period beginning on the
date of enactment of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989, Public Law
101-73, 103 Stat. 183 (FIRREA), on
December 31, 1992,5 include amounts
assessed against SAW members by the
FDIC pursuant to section 7 of the FDI
Act that are not required by FICO or the
Resolution Funding Corporation. 6 Id. at
1821a(b).

Through 1992, FICO and FRF will
continue to claim all SAIF assessment
income, except assessments paid on
SAIF deposits by banks that have
engaged in a transaction under section
5(d)(3) of the FDI Act (Id. at 1815(d)(3))
(Section 5(d)(3) Banks). Consequently,
the only assessment income to be added
to SAIF prior to the beginning of 1993
will be the assessments paid by Section
5(d)(3) Banks on approximately $60
billion in SAIF deposits. At that time,
SAIF will need approximately $9.5
billion to meet the Designated Reserve
Ratio, given an estimated insured
deposit base of $760 billion as of year-
end 1991.

In order to examine the issue of
recapitalization over a period of time,
staff developed projections for the SAIF
balance based solely on assessments
from SAIF-member institutions. As
discussed below in response to
comments received on this issue,
although certain Treasury payments are
mandated by statute to supplement the
SAIF, the Board believes that Congress
imposed such conditional obligations on
the Treasury (and thus, the taxpayer) in
order to provide a back-up in the event
that the SAIF-insured industry was
incapable of fulfilling its obligation to
recapitalize the SAIF. Furthermore,
appropriations for these supplemental
funds have yet to be made, and the
likelihood and timing of such
appropriations are uncertain,
particularly given that funding for
continued operations of the Resolution
Trust Corporation (RTC) is currently
uncertain. Consequently, staff
projections are based solely on
contributions from the thrift industry,
and do not consider potential Treasury
contributions.

The length of time necessary for SAIF
to reach the Designated Reserve Ratio

5 This date was extended from December 31, 1991
to December 31, 1992 by section 202 of the
Resolution Trust Corporation Refinancing.
Restructuring, and Improvement Act of 1991, Public
Law 102-233, 105 Stat. 1761.

6 Section 21B(e)(7) of the FIILB Act requires that
SAW assessment income be used. if necessary, to
fund REFCORP's "principal fund." Id. at 1441b(e)(7).
Because REFCORP's principal fund is fully funded.
SAIF assessment Income is no longer required for
REFCORP purposes.

depends on the performance of the thrift
industry, which is uncertain for several
reasons. First, despite recent
improvements in aggregate thrift
industry profitability, there is evidence
that the industry is becoming
increasingly bipolar with respect to
capital adequacy. Second, the recovery
of real estate markets nationwide will
affect the number and timing of future
thrift failures. Third, there is uncertainty
surrounding the long-term competitive
ability of thrifts. Finally, it is not clear
what the state of the thrift industry will
be once SAW resumes resolution
responsibility on October 1, 1993.7

The long-term condition of the SAIF
depends directly on the number, size
and timing of future thrift failures, the
costs of resolving failures, and the
amount of assessment income provided
by thrifts. Given a set of assumptions
about these factors, it is relatively
straightforward to project the SAIF over
a multi-year period. However, analysis
based on a single set of assumptions
ignores the considerable uncertainty
surrounding these factors.

To deal with this uncertainty, the
FDIC staff examined a range of values
for failed thrift assets, resolution costs,
total failed thrift assets resolved by the
RTC (as opposed to SAIF), and deposit
growth. For each of these factors, the
assumptions range from what was
considered to be reasonably optimistic
to reasonably pessimistic values. For
each value, the staff assigned a
probability based on historical
relationships and the informed judgment
of staff rather than on explicit statistical
techniques applied to historical data.
The assumptions and probabilities for
each factor are summarized below in
Table 3.

For analytical purposes, staff
projected the SAIF over a fifteen-year
period under numerous scenarios. As
discussed below in response to
comments received on this issue, the
Board believes 15 years is an
appropriate time frame in which to
analyze and project a SAIF
recapitalization to 1.25 percent. As
discussed below, under section 7(b) of
the FDI Act, the Board has the combined
obligations to achieve a designated

7 As amended by section 103 of the Resolution
Trust Corporation Refinancing, Restructuring, and
Improvement Act of 1991 (Pub. L. 102-233. 105 Stat.
1761), section ZIA(b](3) of the FHLB Act (Id. at
1441a(b)(3) requires, in relevant part, that the
Resolution "lrust Corporation resolve savings
associations (including those insured by the FSLIC
prior to the date of enactment of FIRREA) for which
a conservator or receiver is appointed after
December 31. 1985 and before October 1. 1993. In
general, the SAIF will be responsible for savings
association failures that occur on or after October 1.
1993.

reserve ratio of 1.25 percent for the SAIF
within a reasonable period and to
consider the statutory factors (of section
7(b) of the FDI Act) in establishing the
SAIF rate, particularly the impact of the
assessment rate on SAIF members. The
Board believes that any significantly
shorter period for achieving the
designated reserve ratio would require a
higher assessment rate, thereby
imposing an immediate additional cost
on the industry. Conversely, any period
significantly longer than 15 years would
delay, unnecessarily, the
recapitalization of the SAIF. Thus, in
line with the discretion specifically
afforded to the Board under section 7(b)
of the FDI Act, the Board deems 15 years
to be a reasonable period of time to
achieve the designated reserve ratio for
the SAIF.

Each scenario chosen by the staff for
purposes of this analysis represented a
combination of the values for each of
the factors and was assigned a
probability based on the combination of
probabilities for each of the factors.
Staff performed this exercise for
different assessment rates ranging from
23 to 35 basis points over the next 15
years.

TABLE 3.-ASSUMPTIONS FOR 'SAIF
PROJECTIONS

UI. Failed Thrift Assets, Billions of Dollars (1992-
1995)]

Proba-
1992 1993 1994 1995 Total bility

(per-
cent)

25 15 5 ?5 50 15
50 35 10 5 100 20
50 50 30 20 150 30
60 60 50 30 200 20
70 70 60 50 250 15

(Assumes that SAW assumes
resolution responsibility on October 1,
1993.)

(11. Failed Thrift Assets (1996-2006)]

Percent of Total Assets Probability (percent)

0.2 30
0.4 45
0.6 18
0.9 5
1.2 2

[91. Ratio of Resolution Costs to Faded Thrift
Assets]

Ratio (percent) j Probability (percent)

14 25
17 50
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[111. Ratio of Resolutionl Costs to Fai[ed Thrif
Asseat]

20 

25

IV. Deposit Growth)

Rate (ercent) ProbabAty (percent)

6 40
2 40

-2 20

The analysis identified the scenarios
under which the SAIF would reach the
designated ratio of 1.25 percent of
insured deposits by year-end 2006. By
adding the probabilities assigned to
each scenario, staff calculated the
subjective probability that the fund
would meet the designated ratio for a
given assessment level within 15 years,
and determined that additional revenue
was required to recapitalize the fund.

Thus, in essence, there are two
reasons for increasing the SAIF member
assessment rate. First, under reasonable
assumptions, a 0.23 percent assessment
rate has an unlikely probability of
achieving a 1.25 percent reserve ratio
within 15 years. The Board believes that
this is not consistent with the statutory
requirement to achieve the Designated
Reserve Ratio "within a reafionable
period of time." Second, given the
uncertainty regarding the industry, it is
prudent to ensure that SAIF grows
toward its Designated Reserve Ratio as
soon as reasonably possible, subject to
the statutory considerations discussed
above. In order to do so, the Board is
increasing the assessment rate from a
uniform rate of 0.23 percent to the rates
provided in the transitional risk-based
assessment schedule starting with the
first semiannual period of 1993. Based
on the FDIC's analysis, with these
assessment rates there will be a
sufficient likelihood of reaching the
Designated Reserve Ratio within 15
years. In light of the aforesaid
uncertainties, however, the Board
'anticipates that it will reconsider the
adequacy and appropriateness ef the
SAIF assessment rate as cond:tons
warrant.

In particular, te Board hEas
reexamined the issue of an assessment
rate increase given recent trends in thrift
industry profitability. While earnings
results so far this year represent
significant gains over recent years, it is
debatable whether these short-term
trends should form the basis for longer-
term projections. Much of the

improvement that has occurred has
stemmed from favorable interest rate
conditions that may not persist.

Consequently, It would be premature
to conclude that there has been a
significant and permanent reduction in
risks to the SAW. While forecasts are
uncertain, recapitalization of the SAF
requires first that current revenues cover
current expenses (and while the SAWF is
not responsible for thrift resolutions
until October 1, 1993, revenues to cover
such projected expenses will be limited),
and second that additional funds be set
aside for recapitalization. In order to
accomplish these tasks, an increase in
the assessment rate is necessary.
C. Impact on Industry Capital and
Earnings

1. In General

Increages in deposit insurance
assessment rates necessarily add to
insured thrifts' operating costs. These
cost increases will have a measurable
effect upon thrifts' profitability and
capitalization; however, there are at
least two factors which can reduce the
adverse impact of increased
assessments.

First, some portion of the assessment
increase may be passed along to
customers in the form of higher
borrowing rates, increased service fees,
and lower deposit rates. The extent of
cost sharing will be dependent upon the
level of competition faced by thrifts;
those facing little competition should be
able to pass a larger portion of the
increase in assessment costs on to
customers than would thrifts facing
greater competition. Under a risk-based
structure, thrifts face enhanced intra-
industry competition.

Institutions paying higher premiums
face additional competition from other
institutions paying lower premiums,
further reducing the thrifts' ability to
pass on costs to customers. For the
purposes of this analysis, however, it
was assumed that thrifts wou!d not pass
on any of the assessment increase to
customers.

Second, deposit insurance
assessments are a tax-deductible
opexating expense for thrifts. Therefore,
the increase in assessmert expenses can
be used to lower taxable income,
thereby reducing the effective after-tax
cost of SAIF assessments. a

SIn the evant a thrift is incurring losses before
assessmert costs, the additional assessment
expense may be used to offset prior-period or future
income (loss carry back or loss carry forward),
thereby reducing taxes, For simplicity, this analysis
asstimed no loss carry forward nor loss carry back.
This assumption results in a more conservative
estimate of the tax benefits from higher

The impact of the assessment increase
upon thrifts' book capital will also
depend upon assumptions about
dividend policies and new capital
issues. If thrifts maintain dividend levels
despite the increase in operating costs,
book capital will decline by the full
amount of the after-tax cost of the
assessment borne by thrifts (assuming
no new capital issues). That is to say, if
dividends are not reduced, increased
operating costs will be reflected in lower
retained earnings.

For the projections presented here, it
is assumed that the thrifts' average
dividend rates remained unchanged
from those reported for calendar year
1991.9 However, if a thrift's projected
post-dividend tangible capital was 2
percent or less, the thrift was assumed
to pay dividends up to an amount that
would allow it to remain at 2 percent
tangible capital. Dividends were not
included in the projections unless post-
dividend capitalization was greater than
2 percent.

To provide meaningful results from an
impact analysis, the FDIC analyzed the
effect of the insurance assessment
increase on the institutions that will
compose the thrift industry following tl-e
completion of the RTCs mandated
resolution responsibilities. To
accomplish this, the projections
estimated the reduction in net income
and capital for a "core group" of 1,897
thrifts holding $721 billion in assets.
These institutions were identified using
the OTS Regulatory Monitoring System
(ROMS] and supervisory evaluations. 0

The FDIC staff used two approaches
to assess the impact of the increase in
deposit insurance assessment rate on
SAIF-insured thrifts. The first approach
was to project thrift earnings and capital
through 1995 under two deposit
insurance assessment rates: The present
rate of 0.23 percent and the other based
on the rates in the transitional risk-
based assessment schedule starting in
January 1993.

assessments. In add'iion. the average tox rate paid
by a thrill in 1991 was as umed to apply in future
periods for the prposes of prjec'ir.g LUiif: p:ofits.

For institations paying more than 100 percent L7
1M9 re incoPme ir, dividends the average rar', was
set to 98 perc-r.1 cf net incn-ne for the pnr7ose of.
projccti o.e.

10 'nis core xrovp iS all estimate of the
insturl-: m5ff hat %A:l not be placed into
conse -atorship oir itherwise be resolved c~u
October 1, 1993. the statLtory deadline for the RTC E
acceptance if failed savings associations. The care
group is composed of SAIF-insured thrifs that are
not i one of the fllowing categories:
Conservatorship, Insulvent, ROMS-WV, ROMS--UL:
critically Undercapitalized or Potentially Critically
Undercapitalized or lowest composite supervisory
rating.
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Such projections make it possible to
consider the impact of increased
assessment costs in light of individual
thrifts' projected earnings and tax
status. Short-term projections, however,
will not capture the full impact such cost
increases may have upon the thrift
industry. To address this shortcoming, a
second analysis was performed that
analyzed the potential long-term
implications of reductions in thrift
profitability, which involved an analysis
of changes in return on equity.

If investors felt the reductions in
profitability were long term, several
results can be anticipated. First, stock
market prices on thrift equity would fall
as investors revise estimates of
anticipated earnings. Consequently, any
thrift/thrift holding company attempting
to raise capital through new issues could
receive less in invested capital.
Assuming no other significant changes
in thrift earnings or risk, share prices
would have to fall in proportion to the
decline in returns in order to maintain
market value based profit rates (returns
on market value of equity). Second,
shareholders might also have less
incentive to reinvest capital within the
thrift, given the reduced profitability.
Reduced retention rates will result in
less growth in book capital over time,
compared to an economy without higher
SAIF assessment rates.

While it is difficult to estimate the
final impact upon industry capital, a
moderate amount of industry shrinkage
due to a flight of capital (relative to a
situation without higher assessments]
may result, and credit availability may
be impacted. Consolidation in the thrift
industry can occur, however, without
increased thrift failures. Indeed, the
results from the analysis discussed
below indicate that the impact of the
assessment rate increase upon the core
group of thrifts' earnings and capital will
not result in a substantial increase in
thrift failures.

In interpreting the results of the long-
term impact analysis, one point must be
noted. The staffs long-term profitability
analysis revealed a number of thrifts
which had large estimated changes in
return on equity due to the assessment
increase. This occurred because at any
point there are a number of thrifts
earning near zero profits (or very small
losses). In these situations, moderate
increases in the assessment rate (for
example, 5 to 7 basis points) will result
in large percentage changes in
profitability.' It is reasonable to

I ' To see this, consider the example of a thrift
with a 5 percent equity capital and a 1 percent
return on equity. In addition, assume that the thrift
had an average tax rate of 25 percent and had

expect, however, that thrifts earning
near zero returns on equity will, in time,
either fail or more toward higher levels
of profitability. For these reasons, one
should focus on the impact on the
majority of thrifts' profitability when
analyzing Table 4 (below).

2. Projected Capital and Earnings; Short-
term Impact

For purposes of this analysis, FDIC
staff developed short-term projections
on "core group" thrift earnings and
capital between 1992 and 1995 under the
assumptions concerning cost-sharing,
tax deductibility and dividend rates .
described above. The analysis used 1991
data on net income, dividends and tax
rates as the basis for these projections.
To test the sensitivity of the results from
the projection analysis to the use of 1991
as the benchmark for thrift industry
returns, the staff repeated the analysis
using 1990 data on the same
institutions.

1 2

The tangible capitalization of all
SAIF-insured thrifts as of December 31,
1991 was approximately $38.7 billion. 3

FDIC staff estimates that by year-end
1995 the core thrift industry tangible
capitalization will be just over $55.3
billion if the 0.23 percent rate remains in
place. The FDIC staff estimates that
under the rates in the transitional risk-
based assessment schedule industry
tangible capitalization will fall to
approximately $55.0 billion, representing
a 0.5 percent reduction. Under this
scenario, core industry net income will
fall over the period by $0.36 billion,
approximately 2.0 percent of the pre-
increase net income of $18.0 billion.

Under the rates in the transitional
risk-based assessment schedule the
FDIC staff projects the number of thinly
capitalized core thrifts (defined as those
with less than 2 percent tangible capital)
to increase by 2 institutions through
1995. The number of core thrifts holding
more than 3 percent tangible capital is
projected to decrease by 3 institutions.
3. Sensitivity of the Earnings and Capital
Projections to 1991 Return Data

As indicated above, there was
considerable improvement in the return
on average assets (ROAA) for the SAIF-

assessable deposits equal to 80 percent of thrift
assets. In this situation. a 7 basis point increase in
the assessment rate would result in an 84 percent
reduction in return on equity.

12 For this core group of thrifts, the post-tax
return on average assets (ROAA) was
approximately 33 percent greater In 1991 than it was
in 1990. On average, the institutions with the lowest
capital-to-asset ratios showed the greater increase
in ROAA over this time period.

13 Tangible capital is reported on a consolidated
basis. The number includes RTC conservationship
ROAA.

insured thrift industry between 1990 and
1991. This improvement may be
attributable to various factors, including
the advantageous interest rate
environment, the resolution of
marginally solvent competitors and
increased capital levels for the
industry. 14

To test the sensitivity of the thrift
industry's 1991 ROAA results to reduced
thrift operating margins, staff repeated
the projections using the ROAAs for the
core thrifts in 1990. Using 1990 ROAA as
the benchmark return, FDIC staff
estimates that by year-end 1995 the core
thrift industry tangible capitalization
will decline to approximately $50.4
billion under the rates in the transitional
risk-based assessment schedule. This
would reduce core industry capital by
approximately 0.6 percent. Under this
scenario, core thrift industry net income
will fall over the period by $0.38 billion,
approximately 3.1 percent of the pre-
increase net income of $12.4 billion.

By the end of 1995, under the rates in
the transitional risk-based assessment
schedule the number of thinly
capitalized core thrifts is projected to
increase by 4 institutions. The number of
core thrifts with more than 3 percent
tangible capital is projected to decrease
by 9 institutions.

4. Long-term Changes in Profitability

In order to assess the long-term'
impact of higher assessments on thrift
profitability, estimates were made of the
changes in returns on the book value of
equity capital which might result under
the rates in the transitional risk-based
assessment schedule. Specifically,
thrifts' 1991 returns on book value equity
capital were adjusted to reflect the
increase in operating costs (after-taxes)
which might result from increased
assessment rates. 1 5

14 Another factor that may influence ROAA is
any deviation from a normal level of reserving for
loan losses. However, the ratio of average loan loss
provisions on interest bearing assets to assets did
not change significantly between 1990 and 1991 for
most core institutions.

15 A simple expression can be derived to show
how these factors will affect profitability.

(1) ROA' = [ROA--Rate increase) x (Assessment
Base/Assets) X (I-T)]

where ROA'= adjusted return on assets,
reflecting an increased assessment rate

ROA = thrift's original return on-assets (net
income/assets)

Rate Increase = new assessment rate--old
assessment rate

T = thrift's average tax rate
The resulting impact on the return on equity will

vary with thrifts' financial leverage.
(2) ROE' = [(ROA') x (assets/equity}i
Equation two states that the adjusted return on

equity (ROE') is the product of the adjusted return
Continues
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Using 1991 return on equity (ROE) as
the benchmark, moving from the current
assessment rate of 0.23 to the rates in
the transitional risk-based assessment
schedule is expected to lower the
average institution's ROE by less than 5
percent. A total of 1,516 thrifts holding
$560 billion in assets would have their
ROEs reduced by less than 5 percent.
An additional 181 institutions with $73
billion in assets would suffer a reduction
in ROE of between 5 and 10 percent. The
remaining 200 institutions with $87
billion in assets would have their ROE
reduced by more than 10 percent. These
results are presented in Table 4.

TABLE 4.-PERCENTAGE CHANGES IN RE-
TURN ON EQUITY ASSOCIATED WITH
THE RATES IN THE TRANSITIONAL RISK-
BASED ASSESSMENT SCHEDULE

ESAIF-Insured Thrifts, $ MIllonS]

Percentage change in ROE' No. Assets

Below -50 2 31 $6.583
-25 to -50 s .......... 35 [ 14,070

-15 to -25 ............................ 50 20,505
-10 to 84 46,410
-5 to - . ..... 181 73,367
Oto -5. ..................... 1,516 560,134

AS_ 1,897 721,069

IThe percentage change In ROE was defined as
the adjusted ROE minus the original ROE, divided by
the absolute value of the original ROE; (ROE'-ROE)/
abs(ROE)

2 As noted above, thrifts with near zero earnings
will experience a large percentage change in return
on ouiy

a Id

II. Comments

A. Overview

The FDIC received 15 comments on
the proposed rule. 7 from savings
associations and 8 from industry trade
groups. Four of the trade groups
expressed support for the proposed
increase. Two cited the need to maintain
an adequately funded insurance system
in order to ensure public confidence in
the system. One group cited the need to
recapitalize the SAW within a
reasonable period of time, as required
statutorily. None of the thrifts supported
the increase.

Five of the letters received opposed
the assessment rate increase. Of this
total, there were 3 savings associations

on assets (ROA'J and the equity multiplier (assets/
equity).

Data on individual thrifts' 1991 average tax rates
were used to adjust for the tax deductibility of
assessments. In the event a thrift incurred losses in
19M and/or received a tax credit. Its tax rate was
set to zero. although thrifts' earnings and hence
capitalization will be reduced with higher
assesements, for the purposes of this analysis, the
adjusted ROES were estimated using year-end 191
asets-to-equity ratios in equation 2.

and 2 trade groups. One of the thrift
executives noted that while he opposed
the increase he thought the logic behind
the proposal was understandable.

B. Major Issues Raised

1. Need for the Increase

Based on the case presented in the
proposed rule, 3 trade groups and 5
thrifts questioned the need for an
assessment rate increase. The
assumptions used by the FDIC staff
were debated in these comment letters.
One trade group noted that the FDIC
assumptions were overall too
conservative. One thrift asked where
SAIF premiums had gone since the
fund's inception. As noted in the
proposed rule and as discussed above,
as required by statute, since the creation
of the SAIF in August 1989, with minor
exception, all SAIF assessment revenue
has been diverted to the FRF, the FICO,
and the REFCORP.

Beginning January 1, 1993, SAIF
assessment revenue will remain in the
SAIF, except for the claims on that
revenue required to fund the interest
payments on bonds issued by the FICO.
Given current projections, satisfying
such interest payments will require
approximately 35 percent of the SAIF's
assessment income. Growth in
assessment income is not projected to
be sufficient to lower this burden
significantly over the next few years.

In questioning the short-term failure
projections used by the FDIC staff in
determining the need for increasing the
SAIF assessment rate, two thrifts noted
that the thrift industry continues to
improve, while another echoed this
comment and added that provisions in
recent legislation (i.e., The Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA) and
the FDIC Improvement Act should result
in lower projected failures. Given these
improvements, and given the continued
clean-up of the thrift industry by the
Office of Thrift Supervision (OTS), it
was argued that the SAlT should inherit
a "clean" industry.

The Board acknowledges the
improvements noted above and is
hopeful that provisions in the applicable
federal statutes will help mitigate the
anticipated financial obligations of the
SAI. However, as discussed above,
recent improvements in thrift industry
profitability have been facilitated by
lower interest rates which have
increased thrift net interest margins.
Changing economic conditions could
mitigate this effect, slow the recovery of
the thrift industry, and lead to
additional thrift failures.

As noted in the proposed rule and
above, while the FDIC cannot predict
accurately the level of thrift faihres, the
only certainty in the future is that there
will continue to be thrift failures, which
eventually will be funded by the SAI.
As a result, the FDIC analysis utilized a
variety of short-term and long-term thrift
failure projections, ranging from a
relatively "clean" industry by the time
SAIF assumes resolution responsibility
in October 1993 to a depressed scenario
in which a larger number of thrifts
require SAIF resolution. Thus, the
failure projections used by the FDIC in
the proposed rule land above) included
the positive factors mentioned in these
comment letters, but also allow for the
recurrence of negative factors.

A related question concerned
inclusion of projected 1992 thrift failures
in the FDIC's analysis, when the SAIF
does not assume resolution
responsibility until late in 1993. Thrift
failures for 1992 were included in the
FDIC's analysis in order to provide a
benchmark for future failure projections.
They were not used to support the need
for an increase in the SAIF assessment
rate.

The resolution costs assumed in the
analysis also were questioned. Three
resolution costs were used in the FDIC's
analysis: 14, 1?, and 20 percent. The
lowest value reflects lower resolution
costs associated with the OTS's
Accelerated Resolution Program. The
middle value approximates the expected
future experience, given current trends.
The high value reflects the experience of
many resolutions post-FIRREA and
assumes a continued downturn in
economic conditions. The Board
believes that these varied assumptions
provide a reasonable basis on which to
analyze future resolution costs.

One trade group disagreed with the
statement that the long-term condition
of the SAIF depends on the "number,
size and timing of future thrift failures,"
but depends instead on the "number and
size of future surviving institutions." The
SAIF depends on future thrift failures in
that losses from such failures will be
deducted from the fund's balance.
However, the trade group is correct in
stating that the SAW depends on
survivor institutions, because
assessment revenue is derived from this
source. Hence, FDIC projections
incorporated assumptions regarding
growth in the assessment base.

One trade group questioned the 15-
year recapitalization period used by the
FDIC in determining the current need for
an assessment rate increase. The letter
specifically asked: "Where is the
statutory phase-in language for SAIF-
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insured institutions?" It also inquired
whether the Congress provided
"additional flexibility for FDIC-SAIF
premiums?" As noted above, section
7(b)(1)(D)(i) of the FDI Act (12 U.S.C.
1817(b)(1)(D)(i)) states that the
assessment rate for SAIF members shall
be such rate as the Board of Directors, in
its sole discretion, determines to be
appropriate-to increase the reserve
ratio to the designated reserve ratio of
1.25 percent of estimated insured
deposits within a reasonable period of
time.

This provision of the FDI Act
expressly authorizes the Board to use its
sole discretion to determine the SAIF
assessment rate in order to increase the
SAIF reserve ratio to the designated
reserve ratio within a reasonable period
of time.

Section 7(b)(1)(D)(ii) of the FDI Act (12
U.S.C. 1817(b)(1)(D)(ii)) requires,
however, that the Board consider certain
factors in setting the SAIF assessment
rate: the SAIF's expected operating
expenses, case resolution expenditures,
and income; the effect of the assessment
rate on SAIF members' earnings and
capital; and such other factors as the
Boarddeems appropriate. Within these
parameters the Board has significant
flexibility in establishing the SAIF
assessment rate, Based on its combined
obligations to increase the SAIF reserve
ratio to the designated reserve ratio
within a reasonable period of time and
to consider the above-noted statutory
factors when establishing the SAIF
member assessment rate, the Board
believes that it is reasonable to use a 15-
year period to project and achieve the
designated reserve ratio of 1.25 percent.
The assumptions and analyses for the
projected achievement of the designated
reserve ratio were discussed in the
proposed rule and also are discussed
above.

In a related comment letter, one thrift
questioned the need for a 1.25 percent
reserve ratio in a healthy industry. As
noted above, in section 7[b)(1)(B)(ii) of
the FDI Act (12 U.S.C. 1817(b)(1)(B](ii))
Congress established the designated
reserve ratio of 1.25 percent of estimated
insured deposits.

Finally, 2 trade groups asked why the
FDIC had not "demanded" the
supplemental Treasury funding
mandated by FIRREA. Section
11(a)(6)(E) of the FDI Act (12 U.S.C.
1821(a)(6)(E)) states that the Secretary of
the Treasury shall pay to the SAIF, for
each of the fiscal years 1993 through
2000, the amount, if any, by which
$2,000,000,000 exceeds the amount
deposited in such Fund (during such
fiscal year). Section 11(a)(6)(F) of the
FDI Act (Id. at 1821(a](6)tF)) states that

the Secretary of the Treasury shall pay
to the Savings Association Insurance
Fund, for each fiscal year from 1991
through 1999 any additional amount
which may be necessary, as determined
by the FDIC and the Secretary of the
Treasury to ensure that such Fund has
the minimum net worth referred to in the
table provided as part of this
subparagraph of the FDI Act.

Thus, under the FD!1 Act the Treasury
is required to make available to the
FDIC funds to supplement SAIF in two
ways: first, as revenue supplements to
SAIF annual assessments (net of FICO
contributions) to ensure annual
revenues of $2 billion for each of the
fiscal years 1993 through 2000; and
second, as payments to maintain the net
worth of the SAIF according to the
schedule in section 11(a) of the FDI Act.
Also, section 11(a}(6)(J) of the FDI Act
(Id. at 1821(a)[6)(J)), states that there are
authorized to be appropriated to the
Secretary of the Treasury, such sums as
may be necessary to carry out the
provisions of this paragraph 11(a)t6) of
the FDI Act; however, section 11(a)(6)(J)
also limits the Treasury net worth
payments: to $2 billion in each of the
fiscal years 1992 and 1993 and to a
cumulative total of $16 billion for fiscal
years 1992 through 2000.

As stated in the proposed rule and
discussed above, the Board believes that
the Treasury funding requirements for
the SAIF in section 11(a)(6) of the FIN
Act are conditional upon the inability of
SAIF members to pay sufficient
assessments to fund the SAI. In other
words, Congress imposed these
conditional, funding obligations on the
Treasury (and thus, the United States
taxpayers) in order to provide a back-up
if the SAIF-insured industry is incapable
of fulfilling its obligation to recapitalize
the SAIF. Section 11(a)(6)(EJ of the FDI
Act states that the supplemental
payments must be made in an amount
"if any" by which net assessments do
not equal $2 billion. Likewise, section
11(a)(6)(F) of the FDI Act defines the
minimum net worth maintenance
funding amount as -any additional
amount which may be necessary." The
Board believes that this specific
language in section 11(a)(6) supports the
conclusion that the Treasury's funding
obligations are contingent upon the
amount of funding available through
assessments paid by SAIF members.

As discussed above, the Board is
obligated to establish SAIF assessment
rates based on the requirement to
achieve a designated reserve ratio
within a reasonable period of time and
in consideration of the factors
enumerated in section 7(b) of the FDI
Act, including the ability of the SAW

industry to pay the established
assessment rate.

2. Negative Effects of the Increase on the
Industry and Individual Thrifts

A majority of the letters received
commented on the potential impact of
the proposed increase on the thrift
industry. Several letters suggested that
the current 23 basis point assessment
rate was already too burdensome for
thrifts. One thrift noted that the rate
should not be increased during a
recession. Two trade groups suggested
that the increase may hinder the lending
ability of the thrift industry.

Most letters addressed the impact of
an increase on thrift industry
profitability, and several thrifts
projected the impact on their financial
statements. Earnings will be impacted,
which is turn affects capital and
dividend policies. A reduction in
profitability and dividends could impact
the ability to raise capital. Furthermore,
one thrift suggested that more thrifts
would fail as a result of the increased
assessment rate.

The Board has considered the
implications of these potential effects.
As discussed in the proposed rule, the
FDIC staff projected the impact of
increased assessment rates on industry
capital and earnings and found that an
increase to the rates in the transitional
risk-based assessment schedule will
raise the number of thinly capitalized
institutions (under 2 percent tangible
capital) by 2 thrifts through 1995. These
results also found that the increase will
lower the average institution's return on
equity by less than 5, percent. Given
continued improvement in thrift industry
profitability, the actual impact of the
rate increase could be lower Thus, the
Board believes that the proposed rate
increase will not place an undue burden
on the thrift industry.

In addition to noting the possibility of
reduced industry profitability, several
letters commented on the competitive
impact of the proposed increase. One
trade group commented that the overall
increase in regulatory burden puts
thrifts at a competitive disadvantage. It
was generally felt that the added
expense from the premium increase
would further erode the thrift industry's
competitive position with non-insured
financial institutions such as money
market funds. One thrift suggested that
28 basis points approximates the total
operating costs of an efficient mutual
fund. Also, several letters stated that the
additional, costs associated with the
increase could not be passed along to
consumers due to competition from non-
insured funds.
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While it is likely that the rate increase
will not be passed along to consumers in
competitive markets, insured depository
institutions offer a product that non-
insured funds cannot offer: A federal
guarantee behind depositors' money.
Each investor will decide where to place
funds based on individual preferences
concerning factors such as the interest
rate offered, additional services
provided by the financial institution,
and other features of the investment
product, including deposit insurance.
Insured depository institutions will
continue to compete based on all
features of their products.

C. Other Issues
One thrift and one trade group argued

that banks have a competitive
advantage over thrifts in the form of a
lower effective assessment rate. This
rate advantage exists because banks
typically have a different liability
structure, relying less on assessable
deposits than thrifts. For this reason,
three trade groups argued that the
assessment rate for SAIF members
should be no higher than the assessment
rate for BIF members. A different
liability structure does not necessarily
put thrifts at a competitive
disadvantage. Other funding sources are
not always less costly for financial
institutions than core deposits inclusive
of premium expense. (A related issue,
discussed below, is whether to broaden
the assessment base and therefore
eliminate this issue.)

In the same vein, two thrifts requested
that the Board ensure that the decision
to increase the SAIF premium be
determined independent of the need to
recapitalize the BIF. Conversely, a bank
trade group argued that thrifts should
pay at least as much as BIF members,
because of the extensive use of
taxpayers funds in covering thrift
insurance losses.

In response to these comments on
correlating the SAIF assessment rate
with the assessment rate paid by BIF
members, it is essential to note that
section 7(b)(1)(A) of the FDI Act (Id. at
1817(b)(1)(A)) is entitled "Rate For Each
Fund To Be Set Independently" and
states that the FDIC shall fix the
assessment rate of Bank Insurance Fund
members independently from the
assessment rate for Savings Association
Insurance Fund members. Thus, the
Board is statutorily required to set the
SAF and BIF assessment rates
independently of each other and may
not consider parity factors in
establishing the respective rates. The
SAIF and BIF assessment rates must
each be set based on the respective
applicable statutory requirements.

Finally, 2 thrifts asked to see a plan
outlining the cost and timetable for
cleaning up failed thrifts and banks.
Recent legislation has provided the
federal depository institution regulatory
agencies with enhanced powers to
facilitate the early closure of seriously
weakened institutions. Resolution teams
are in place, and have internal
timetables. However, such confidential
information is not available publicly.
The costs of clean-up activities are
made available to the public after
resolution transactions have occurred.

D. Alternatives Proposed

The majority of letters received
suggested that the assessment base be
expanded to include all deposits,
including foreign deposits. It was also
recommended that the assessment base
include off-balance sheet items and all
liabilities. The reasoning behind these
suggestions was that some commercial
banks sustain a lower effective
assessment rate because of their
different liabilities structure, as
discussed above. It was also suggested
that by assessing all deposits the
competitive advantage of institutions
that are "too big to fail" would be
eliminated.

The assessment base is currently
prescribed by section 7(b) of the FDI Act
(Id. at 1817(b) (4), (5) & (6)]. The Board
believes that the nature and scope of the
assessment base should be reviewed,
but currently does not have the
authority to change the statutorily
required components of that base. As
provided for in section 302(a) of the
FDIC Improvement Act of 1991,
however, upon the establishment of a
permanent risk-based assessment
system (which must be in place no later
than January 1, 1994) section 7(b) of the
FDI Act will be amended to exclude a
statutorily prescribed assessment base.
Thus, at that time the Board will be
authorized to establish an assessment
base different from that currently found
in section 7(b) of the FDI Act.

Also, section 141 of the FDIC
Improvement Act provides that
beginning January 1, 1995, the FDIC may
not take any action, directly or
indirectly, with respect to any insured
institution that would have the effect of
increasing losses to any insurance fund
by protecting depositors for more than
the insured portion of deposits or
creditors other than depositors. This
provision was intended to prevent the
so-called too-big-to-fail treatment of
depository institutions.

In addition, section 312 of the FDIC
Improvement Act provides, in general,
that the FDIC (among other federal
entities) may not make any payment or

provide any assistance in connection
with any insured depository institution
which would have the effect of
satisfying any claim against the
institution for obligations of foreign
deposits.

Another issue raised was the extra
burden shouldered by SAIF members
with respect to Federal Home Loan
Bank (FHLB) payments to the REFCORP.
It was argued that this payment creates
a competitive disadvantage for thrifts
against non-FHLB member commercial
banks. However, membership in the
FHLB system does offer certain
competitive advantages not available to
non-members, such as access to long-
term funding at relatively attractive
rates. When the Board considered the
impact of the assessment increase on
overall thrift industry earnings, the
Board recognized the effects of the
FHLB payments. While the Board was
cognizant of the need to prevent an

* undue burden on the industry, the
assessment rate proposed was chosen in
order to recapitalize the SAIF, and
therefore is independent of the FHLB
payments.

One thrift suggested that each thrift
contribute what would amount to 1.25
percent of its deposits. Payments would
be made monthly over five years.
Monthly assessments would require a
change irf legislation. Furthermore,
because the fund balance changes with
time to reflect outflows due to insurance
losses, 1.25 percent of thrift industry
insured deposits today may not be
sufficient to keep the SAIF in
compliance with the designated reserve
ratio five years from now.

One trade group recommended that
since it questioned the FDIC staff
assumptions, it would be wise to wait
before raising premiums further.
Statutorily, the Board is required to set
premium rates in order to maintain the
1.25 percent ratio or increase the fund to
this ratio within a reasonable amount of
time. To be prudent in setting the SAIF
on a path toward recapitalization (and,
therefore, to comply with section 71b) of
the FDI Act), the Board is raising the
SAIF-member assessment rate from a
uniform rate of 0.23 percent to the rates
listed in the transitional risk-based
assessment schedule.

Subpart D. Transitional Risk-Based
Assessment System

I. Statutory Background

As noted above, section 7(b) currently
provides for a single, uniform
assessment rate established by the FDIC
for all BIF member institutions and a
single, uniform rate for all institutions
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that are members of the SAIF. $ The
ausesonert rate now in effect for
members of both BIF and SAIF is 0.23
percent per annum.

Section 30 (a) of the FDIC
Improvement Act requires that the FDiC
Board estabish. by regulation, a risk-
based assessment system. Section 302 of
the FDIC Improvement Act also requires
that regulations establishing the risk-
based assessment system be published
by the FDIC no later than December 31,
1992, promulgated no later than July L
1993. and become effective no later than
January 1, 1994. Sections 302(c) and (g}.

In additiom to the risk-based
assessment regulations required by
section 302(a) of the FIC Improvement
Act. section 302(f) of that statute
authorizes the FDIC to promulgate
regulations governing the transition from
the assessment system in effect on the
date of enactment of the statute to the
assessment system required under
section 302(a) of the statute. Pursuant to
its authority under section 302(f, the
FDIC proposed regulations providing for
a transitional assessment system. As
noted above, that proposal was
published in the Federal Register on
May 2L 1992. for a 60-day pubUc
comment period ending July 20, 192.

The transitional system was proposed
as a preliminary step toward the risk-
based system the Board is required to
implement by January 1. 1994
(hereinafter referred to as the
"permanent" risk-based assessment
system). As proposed, the transitional
system would become effective January
1, 1993, and remain in effect until
implementation of the permanent risk-
based assessment system one year later.
Under this approach, the FDIC and other
interested parties would have an
opportimity to evaluate the impact and
effectiveness of the various components
of the transitional system prior to the
statutory deadlines for finalizing and
implementing the permanent risk-based
assessment system.

I. Description of the Proposed
Transitional System

Under the transitional system as
proposed by the Board, the rate at which
FDIC-insured institutions-both BIF and
SAWF member institutions-woud pay
assessments and would be determined
on the basis of capital and supervisory
measures. For the capital measure,
institutions would be assigned to one of
three capital groups--'wel capitalized",
"adequately capitalized", or "less than

1" At present section 7(b{(iXD) of the FDI Act
imposes on SAW members an assessment rate of
not Ion tan e2 pmt, Hwever. the DIC is
authorized to incra &e rf beyomnd is level.

adeqately capitalized'. The first two
groups would be defined by application
of the capital-ratio sta da (onsisting
of total risk-based Tier I risk-based,
and leverage capital ratios) propoeed for
prompt corrective action (PCA) purposes
under section 131 of the FDIC
Improvement Act. The third group
would consist of those institutions not
qualifying for one of the first two
groups.

17

On Jly 6, 199, the Board Issued its
proposed PCA regulation which
included definitions of the capital
categories for PCA purposes. 57 FR
29663. Based on those definitions (which
were. pursuant to the Board's
transitional risk-based assessment
proposal, automatically incorporated
into that proposal) the capital categories
for transitional risk-based assessment
purposes would be as follows;

1. Well Capilalized Total risk-based
ratio, 10.0 percent or greater; AND Tier 1
risk-based ratio, 6.0 percent or greater,
AND Tier I leverage ratio, 5.0 percent or
greater.

2. Adequately Cqpitalz ed Institutions
that do not meet the standards for well
capitalized but which do meet the
following standards: Total As-based
ratio, & pere.nt or greater. AND Tier I
risk-based ratio. 4.0 percent or greater;
AND Tier 1 leverage ratio, 4.0 parcentor
greater.

3. Less Thaa Adequately CO*itOized.
Total risk-based ratio, less than 8.0
percent; OR Tier 1 risk-based ratio, leas
than 4.0 percent; 01R Tim 1 Leverae
ratio, less than 4.0 percent

Within each capital group, institutions
would be assigned to one of three
supervisory subgroups--"healhy".
"supervisory cont.er", ar "suhstauael
supervisory coacesn". "Healthy"
institutions would be those that are

1 The ue oftl ten"wel capfit d md
"adequately capitalized" lg uAsk-based pension
purposes are not intended as. and should net be
viewed as implying, an endorsemeut by he FDIC of
an ustltion's sefety end smmdness. Th re may be
institutions that meat die sandards for iacluionin
these capital caeWria Ike* ae not oeating in a
safe and sound manner.
1s These assessment definitions reflec only the

capital-ratho standards from the proposed PCA
denlAos., whirls 6d.s eher elemets as well. In
particulm " pmpiead P A docAoms incksi a
condition that ia order to be considemi "well
capitalized", an institution cannot be subject to any
order or final capital directive to meet and maintain
a specific mpitl level. Sinely. e alr the
proposed PCA defntins CAIM- reted
institutions aot experiencin g af anucipstie
significant growth are permitted to havea leveago
capital ratio as low as 3,1 percent and. potentially,.
still qufp as"adq lly pteed". '
elements are mat mnoaouitid In lbrdetwlftbapto
the capital ump. foc duk-basad asesment
purposes. In the risk-based assessment context.
these element are more approparieely considered
with vfogrd to sumuiory sbgrsup deternmatons.

finanially sound with only a low minor
weaknesses. ltstitutions raising
"supervisory onern" would be thos'
with weakrtesses which, if not corrected.
could result in significant deterioration
of the institution and increased risk to
the BIF or SAIF. Institutions raising
"substantial supervisory concern"
would be those that pose a substantial
probability of loss to the BIF or SAIF
unless effective corrective action is
taken. The proposal indicated that the
FDIC would assign institutions tosrpervis.ry subgroups on the basis of
supervisory evaluations provided by the
institutions's primary federal supervisor
and, if applicable, state supervisor, and
such other information as the FI
determines to be relevant to the
institution's financial condition and the
risk posed to the BIF or SAN, incluling
such information as call report data and
analysis and debt ratings.

Under the proposal, there would be
nine combinations of groups and
subgroups for assessment risk
classifications), to which varying
assessment rates would be applicable.
The rates were expressed in the
proposal in terms of deviations from an
"average" rate (that is, the rate achieved
by dividing total assessment iniome by
the total assessment base, which is
essentiay the conceptiul equivalent of
what is now the uniform rate. Under the
proposed schaduI, set out below,
institutions qualifying as both "well
capitalized" and "healtf" would pay
assessmenU at a rate 3 basis points
below the "averavW' rate, while
institutions £ag into the 'less ton
adequately capitalized" group and the
"substamtial supervisory concemr"
subgroup would pay $ basis points
above the "average" rate.

PROPOSED RISK-RELATED ASSESSMENT

SCHEDULE

Supervi- bat
Healthy sory supervi-

concei "xY
concern

Well Capitalited... a-3 a +2
Adequately a a+2 a+2

Less M a-+2 &+2 s+3

Capitaized.

For the transitional risk-based
assessmerrt system, the Board proposed
that the FDIC provide each institution
notice of its assessment risk
classfication and rate for the next
semiamd assessmnt period no later
than one month before the beginning of
that period. Trms, for the semiannual
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period beginning January 1, 1993, notice
would be given no later than December
1, 1992. The institution would be
assigned to a capital group based on
data reported in its Report of Income
and Condition as of the preceding June
30 (for the assessment notice due
December 1) or December 31 (for the
notice due June 1) or in the Thrift
Financial Report with the closest date to
June 30 or December 31 that includes the
relevant capital data.

The proposal contemplated an
informal process by which an institution
disagreeing with the assessment risk
classification assigned to it by the FDIC
could seek review of that classification.
The contemplated procedure involved
review, first at the FDIC regional level
and then (if the dispute remained
unresolved) at the headquarters level,
within the FDIC's Division of
Supervision, at least to the extent the
matters in dispute involved FDIC
determinations rather than
determinations of the institution's
primary regulator(s). Until the
completion of any review, the institution
would be expected to make timely
assessment payment at the rate
assigned, with any adjustments to be
made once the review process was
completed.

It was similarly proposed that, in the
event an institution did not receive
notice of its assessment risk
classification by the first day of the
assessment period, its premium would
be payable at the "average" rate and
any necessary adjustment would be
made after notice of the institution's
assessment risk classification was
provided by the FDIC.

The proposal also stated that the
Board was considering the imposition of
broad restrictions on the disclosure of
information pertaining to an institution's
assessment risk classification, and
required bridge banks and institutions in
FDIC or Resolution Trust Corporation
conservatorships to pay the "average"
assessment rate.

In addition to providing for a
transitional risk-based assessment
system, the proposal included other,
unrelated amendments to the FDIC
assessment regulations. These revisions
would update subpart D of part 327 to
conform it to the "Oakar" provisions of
section 501 of the FDIC Improvement
Act, and update J 327.7 of the
regulations to conform it to current
Treasury Department value-of-funds
policies.

The public comment period for the
proposal has expired and the comments
have been reviewed and analyzed.
Taking into account these comments
and other relevant considerations, the

Board has decided to adopt the proposal factors was that neither one alone could
largely unchanged except for a two be relied upon to present a full picture of
basis-point increase in the rate spread the institution's condition.
and a revision of the review process. A majority of commenters
The comments received and the FDIC's recommended greater reliance on
responses are summarized below, objective factors. Among this group, the
Ill. Discussion of Comments Received principal concerns expressed regarding

the use of subjective measures included
The FDIC received 209 letters perceived inconsistencies among

commenting on the proposal. Among the examiners; the need for clear, well-
commenters were 133 banks, 25 thrift defined standards to which institutions
institutions, 23 depository institution can respond in order to reduce their
holding companies, and 22 associations. premiums; the increased tension that
Other commenters included state could develop between examiners and
banking regulators, individuals, and law institutions; the perception that
firms. examiners are slow to upgrade their

The principal issues raised in the. evaluations of troubled institutions on
comment letters fell into the following the mend; and the relative infrequency
broad categories: The risk measures to of examinations. A number of
be used; the risk classifications; the rate commenters noted that if assessment
schedule; timing issues; disclosure rates were based on objective factors
restrictions; and the review process. alone, the need for an appeals procedure

Each of these subjects is addressed and disclosure restrictions would be
below, together with other relevant reduced or eliminated.
issues. Among those commenters
A. Risk Measures recommending a secondary role for

In its proposal, the FDIC requested subjective measures, a few offered
comment regarding the use of capital specific suggestions regarding an
and supervisory factors as risk appropriate balance. For example,
measures, and on the specific measures several letters urging that risk
proposed, including comment on classifications be determined primarily
whether premium rates should be based on objective measures further
on solely objective factors instead of, or recommended that supervisory
in addition to, the proposed capital evaluations be taken into account only
ratios and supervisory evaluations, for institutions of supervisory concern.

A large number of commenters In another vein, several commenters
addressed this topic. Most of this group argued that both the proposed capital
agreed with the use of capital to and supervisory measures are lagging
measure risk. Although many suggested indicators, and recommended use of
other indicators-such as asset quality, leading indicators such as asset quality,
earnings, asset concentration, interest concentration, and interest rate risk.
rate risk, credit risk, and excessive The Board appreciates that the use of
growth-to be used in lieu of or in supervisory factors as a measure or risk
addition to capital ratios, no clear has certain aspects. The Board also
preference for any particular non-capital appreciates that there are negative
indicators emerged. The primary aspects to the use of objective factors.
supervisory factors identified in the Like a number of the commenters
letters were CAMEL or MACRO ratings addressing this matter, the Board
and examination reports. believes that a combination of the two

A number of letters commented on elements is a better approach than the
whether premium rates should be based use of either objective or subjective
on solely objective factors. The measures alone.
appropriate balance between objective The Board continues to believe that
and subjective standards was an issue the ongoing supervisory monitoring
addressed by 124 commenters. Of these, process, which encompasses a variety of
74 favored some combination of the two formal and Informal contacts with
elements, including 20 that suggested insured institutions, produces more and
greater emphasis on objective factors better information concerning an
and four that preferred more emphasis institution's risk exposure than can be
on subjective factors. The remaining 51 obtained solely from financial reports. A
of the 74 commenters seemed satisfied risk measurement system that relies
with the balance reflected in the solely on data stated in bank Reports of
proposal. Out of the universe of 124 Income and Condition or Thrift
comnmenters addressing this topic, 49 Financial Reports (collectively referred
stated a preference for objective to hereinafter as "financial reports")
measures exclusively. The primary would in many cases not adequately
reason Indicated for preferring a capture important risk factors, such as
combination of objective and'subjective loan underwriting standards,
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management quality, or other
operational elements that can
substantially affect the FDIC's risk
exposure. Accordingly, the Board
believes that a risk-based insurance
system in which supervisory factors
play an important role is likely to lead to
less inequity in the pricing of risk than
one based exclusively, or almost
exclusively, on reported financial data.

At the same time, the Board
recognizes the value of more objective
measures. As noted by some of the
commenters, a desirable attribute of a
risk-based premium system is to give
weak institutions an immediate
financial reward for improving their
condition, as reflected by a quantitative,
well-defined indicator. Such an
immediate, financial reward is provided
by a system that bases premiums in part
on the institutions' capital ratios as
derived from data on their financial
reports; by meeting specific capital-ratio
standards, weak institutions will be able
to reduce their deposit insurance
premiums. Greater capital increases the
cushion against loss, both for the
institution and for the FDIC, and
increases the owners' stake in a sound
operation. Thus, the Board continues to
believe that capital ratios should play
an important role in a risk-based
premium system.

Accordingly, the Board has adopted,
without revision, the risk measures used
for the proposed system.

B. Risk Classifications

In its proposal, the FDIC invited
comment regarding the definitions to be
used for the respective assessment risk
groups and subgroups included in the
proposal, and on whether a separate
category should be added for
institutions posing minimal risk to the
deposit insurance funds. With regard to
the latter issue, comment was requested
as to how such a category should be
defined, including comment regarding
the use of ratings assigned to an
institution's debt by nationally
recognized private firms and on any
additional role appropriately played by
capital ratios.

There was virtually no comment
directly addressing the definitions
proposed for the various assessment
risk classifications. One comment letter
expressed concern that there were gaps
between the definitions of the three
supervisory subgroups; another noted
that other pending or upcoming
regulatory proposals could alter an
institution's capital position and that the
capital definitions finally adopted could
affect bankers' views of the proposed
assessment system.

The Board has decided to adopt the
definitions stated in the proposal. 19

However, it has also decided to
redesignate as "undercapitalized" the
capital group titled "less than
adequately capitalized" under the
proposed system. This change is
intended to make the nomenclature for
the risk-based insurance system more
closely coincide with the capital
categories for PCA purposes under the
FDIC Improvement Act. In addition, the
Board has decided to rename as
subgroups "A", "B", and "C" the
supervisory categories previously
denoted respectively as "healthy",
"supervisory concern", and "substantial
supervisory concern". This change
should simplify both oral and written
references to these categories.

On September 15, 1992 (the same date
on which the Board adopted this final
rule], the Board adopted the final PCA
rule. As indicated above in the
description of the transitional risk-based
assessment proposal, the PCA capital-
ratio standards for "well capitalized"
and "adequately capitalized" have been
incorporated into this final rule on the
transitional risk-based assessment
system.

In addition to drawing upon capital-
ratio standards and nomenclature from
the PCA provisions, the Board is also

incorporating into the final risk-based
assessment rule a provision from the
PCA regulation prohibiting the use of
PCA capital-category assignments for
non-PCA purposes. The primary purpose
of the PCA provision is to prohibit an
institution's use of its PCA capital-
category assignment for advertising or
other promotional purposes. The reason
for the prohibition is that this
information alone, when used out of
context, can'be easily misunderstood.
For example, a prospective depositor
might interpret an institution's
advertisement that it is considered "well
capitalized" by the FDIC as an
endorsement by the FDIC of the
soundness of the institution. The same
risk arises with regard to capital
categories assigned by the FDIC for risk-
based assessment purposes.

In contrast to the definitions of the
various risk classifications, the question
concerning the addition of a minimal-
risk category received a significant level
of attention. Of the 32 commenters
addressing the issue, 30 generally
indicated agreement with the creation of
such a category, and most opined that it
should be defined in terms of capital. It

to For purposes of assigning capital categories,
risk-based ratios will be estimated by the FDIC
using the method agreed upon by the Federal
Financial Institutions Examination Council.

was suggested by one commenter that
an "extremely well capitalized" group
could be established, defined in terms of
capital in excess of a two percent
differential above the "well capitalized"
levels. Another commenter suggested
defining the minimal risk group as those
institutions with ten percent leverage
capital and 20 percent risk-based
capital.

Among those who thought a minimal-
risk category should be established,
seven indicated that private debt ratings
could appropriately play a role in its
definition, either as the sole defining
factor or in conjunction with a capital
threshold. Details regarding the role to
be played by private debt ratings were
generally not provided.

The possible use of private debt
ratings as a risk factor generated a
number of negative responses. A
concern noted by several commenters
was that such ratings are available for
relatively few FDIC-insured institutions.
Other concerns expressed by
commenters included the
incompatibility of the incentives of, and
the information bases available to, the
FDIC and private rating firms.
Inconsistencies in the purposes of
private debt ratings and federal deposit
insurance were also noted. However,
one commenter suggested that the value
of private debt ratings was that they
provide an alternative view to that of
the institution's regulators.

In short, the commenters addressing
this issue exhibited a clear preference
for establishing a category of minimal-
risk institutions based on capital
measures.

While the Board recognizes the merits
of this view, it believes that the
establishment of such a category is more
appropriately considered in connection
with the permanent risk-based
assessment system to be proposed by
the FDIC in the near future, rather than
as an element of the transitional system.
Establishing a lower premium for
minimal-risk institutions would require
increasing premiums for riskier
institutions in order to maintain
adequate revenue. The Board believes
such an increase could have an unduly
harsh effect on weak institutions,
especially in connection with the wider
range of rates the Board has decided to
adopt for the assessment rate schedule,
as discussed below.

In light of the many negative
comments concerning the use of debt
ratings as a measure for defining a
minimal-risk category, the Board has
also decided to eliminate debt ratings as
a factor to be considered in determining
supervisory subgroup assignments.
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C The Rate Schedule
In its proposal, the Board invited

comment on the risk-related rate
schedule, including the degree of rate
gradations among the assessment risk
classifications. A large portion of the
comment letters received addressed the
proposed six basis-point rate spread.

Of the 95 commenters that addressed
the rate spread, 89 indicated that the
proposed spread was too narrow-that
is, that the rate differences across the
various classificaLons are an
insufficient reflection of the dVfferences
in the level of risk. It was suggested that
the proposed rate spread did not provide
sufficient incentives, that the differences
between various c ssificatir nr should
be widened, or that the numbe: of
classifications should be reduced.

A variety of suggestions f:r widening
the schedule were offered. For example,
widening the schellie at bori- ends, by
lowering the rate for the lw,:ct risk
classification and raising it fur the
highest risk classification, was
suggested. Specific rate spreads varying
from a 10 basis-point range to a 20
basis-point range were me ntiored, and a
number of letters suggested that the rate
paid by the lowest-risk instituions
should not be increased above 23 basis
points or should be redaced. Several
commenters suggested that the spread
should be widened over time, indicating
that this could be accomplished in the
permanent risk-based assessment
system.

The possibility of incorporating
annual or semi-annual incremental
increases, or "ratcheting". of premium
rates for high risk institutions that do
not improve their condition over time
was the subject of several comments. In
general, those commenting were not in
favor of ratcheting. It was suggested that
establishing wider spreads in the rate
schedule would be a viable a!ternative,

Upon consideration of the
overwhelming preference of comumentc-s
for a v-Id :r spread between the rates
paid ly tl-e weakest and the strongest
institutions, the Board has dfcided to
increase from six to eight basis points
the difference between the highest and
lowest premium rates. While the Board
recognizes that an eight basis-point
spread does not adequately reflect the
difference in risk to the FDIC between
the weakest and strongest institutions, it
believes that a relatively modest rate
spread is appropriate at this time.
Widening the spread beyond eight basis
points while still maintaining adequate
assessment revenue would require that
the highest premium rates be very high
indeed. The Board is concerned that
imposing even greater rate increases for

weaker institutions could, at this early
stage in the development of a risk-based
assessment system, cause a degree of
disruption and hardship for such
institutions that is inconsistent with the
spirit of a transitional system. The
Board anticipates that it will give
serious consideration to wider
increments between insurance
categories, as well as ratcheting of
premium rates for high-risk institutions
that do not improve their condition,
when it addresses a proposal for a
permanent risk-based assessment
system later this year.

In addition to increasing the spread
between the highest and lowest
premium rates, the Board has decided to
adopt a rate schedule that expresses
rates in terms of an actual number of
basis points, rather than in deviations
from an "average" rate. The shifting
distribution of institutions among the
various cells in the schedule (due to
changes in their condition and, thus,
assessment risk classifications) would
tend to make a schedule stated in terms
of an "average" rate internally
inconsistent; it could yield in one
assessment period the amount of income
that would have been derived from the
"average" rate, but yield a different
amount in another period.

The final schedule adopted by the
Board separately for both BIF and S&WF
members, expressed in terms of actual
basis points, is set out below.

FINAL SCHEDULE

Stqervisoly siuoup
Capital group -

A B C

Well Capitalized.... 23 26 29
Adequately

Capitalized. 26 29 30
Undercapitalized 29 30 31

D. Timing Issues

1. Timirg of Implementation of the
Proposed System

Under the proposal, the transitional
risk-based assessment system would
take effect for the assessment period
beginning January 1, 1993. The proposal'
requested comment as to whether the
system should be put into place at a
different time or, alternatively, not be
implemented at all and action deferred
until implementation of the permanent
system.

Responses on this topic were received
from 92 commenters. Of this number, 73
favored proceeding with the transitional
system on the timetable proposed.
Among the remaining responses, a few
commenters suggested that the

intervening time be spent in -nere
thorough planning or to undertake a
"dry run" in the form of a "hands-on
simulation" without assessments
actually being affected. Odhers
suggested a six-mouth delay until July
1M3.

The Board agrees with the majority of
the commeiters addressing the issue
that a transitional system should be
implemented and that it should be
effective for the assessment period
beginning January 1, 1993. The Board
believes that there are significant
benefits to be realized from having a
preliminary, operational system in place
while the elements of the permanent
system are under consideration. One
benefit which the commenters
addressing the issue seem very clearly
to realize, and endorse, is that the
current high levels of deposit insurance
premiums make desirable the timely
implementation of an assessment
system, even a preliminary system, with
risk-related pricing.

2. Date of Determination of Risk
Classification

Under the proposal, a bank's capital
group would be determined an the basis
of data reported in its Report of Income
and Condition as of June 30 (for the
assessment period beginning the next
January) or December 31 (for the
assessment period beginning the next
July), and, for thrifts, the Thift Financial
Report data as of the date closest to
June 30 or December I that includes the
necessary capital data. Comment was
requested regarding these dates and on
the possibility of having a general cut-
off date for all information to be
considered in assigning assessment risk
classifications.

Of the 21 commenters addressing
these issues, 16 opined that the cut-off
dates for the capital data are too early.
Among these commenters, the
consensus view appeared to be that the
capital cut-off dates should be moved up
one quarter, to September 30 and March
31, respectively. The desirability of
using capital information that is as
timely as possible was the principal
argument cited for using later financial
reports. Another argument was that if
June 30, 1992, data were the basis for the
capital group assignments applicable to
the semiannual assessment period
beginning January 1, 1993, then
institutions would not have had a
meaningful opportunity before June 30,
1992, to increase capital in order to
reduce insurance premiums for that first
assessment period.

There was less of a consensus on a
general cut-off date for new information
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to be considered in assigning
assessment risk classifications.
However, a general preference for the
use of the most recent data possible was
indicated.

The reasons cited in the proposal for
the relatively early cut-off dates for
capital data were the time needed for
receiving, processing, editing, and
analyzing the requisite data, and the
importance of providing institutions
with reasonable notice of their
assessment risk classifications. Indeed,
some commenters suggested that such
notice should be provided earlier than
proposed, in one instance up to three
months before the beginning of the
semiannual assessment period.

The Board is mindful that the
proposed dates may present problems in
some instances. This is particularly the
case for institutions whose capital
position will have substantially
improved between July 1 and September
30 of 1992, since their capital group will
be determined on the basis of June 30,
1992, data.

However, the timing constraints
affecting the cut-off dates have not
changed and, after consideration of the
comments received, the Board continues
to believe that Its proposed cut-off dates
reflect a reasonable balance between
the desirability of considering the most
recent information, properly edited and
analyzed, and the importance of
providing timely assessment notices.
The decision to use June 30, 1992, capital
data for the assessment period
beginning January 1, 1993, should have
no impact on the majority of institutions,
which are expected to qualify for the
lowest assessment rate, nor should it
affect most other institutions.

E. Review Process
Another matter on which the Board

requested comment involved a process
by which institutions disagreeing with
their assessment risk classification
assignment might request review of the
classification. The proposal indicated
that the FDIC was contemplating an
informal procedure under which
institutions could first seek FDIC review
at the regional level and then, provided
certain standards were satisfied, by the
Division of Supervision in Washington,
DC.

Many of the 40 comment letters that
addressed the review process outlined
in the proposal expressed some concern
regarding the impartiality of a review
undertaken by the same offices
responsible for determining the
institutions' assessment risk
classification assignments, with whether
there would be consistency in the
review process, or with the proposed

standards for review at the national
level. In contrast, some commenters
approved of the process described or
questioned whether a review procedure
was needed. A number of commenters
suggested that bankers or some other
"independent" person(s) be involved in
reviewing disputed assessnent
classification assignments.

In response to the comments received,
the Board has decided to revise the
procedure outlined in the proposal.
Ukder the final rule, institutions
disagreeing with their assessment risk
classification assignment may submit a
request for review of their classification
directly to the FDIC Division of
Supervision in Washington, DC.
Requests for review must be submitted
in writing within 30 days of the date of
the notice informing the institution of its
assessment risk classification. A request
for review may include a request for an
informal hearing. Institutions submitting
timely requests for review will be
informed in writing by the FDIC of its
decision on the review.

A statement describing the review
procedures will be provided by the FDIC
to each institution along with its
assessment risk classification notice.
Also provided with the notice will be an
outline of the FDIC's procedure for
determination of assessment risk
classifications.

The Board notes that the review
process is not intended to address an
institution's disagreement with the
supervisory evaluations provided by its
primary federal regulator. Any such
disagreement should be taken up with
the primary federal regulator under the
appropriate procedure for reviewing
such evaluations.

F. Disclosure Restrictions
In its proposal, the Board noted that

because of the sensitive nature of the
supervisory information underlying an
institution's assessment risk
classification, the Board was
considering the imposition of broad
restrictions on the disclosure of such
information. 57 FR 21620, May 21, 1992.
However, in order to avoid unnecessary
regulation, the Board sought comment as
to the nature and extent of appropriate
disclosure restrictions, including what
exemptions should be permitted.

The topic was addressed by 67 letters.
Eight commenters opined that public
disclosure of an institution's risk
classification or premium rate was
acceptable. However, the overwhelming
majority of those commenting on the
issue expressed the opposite view. Fifty-
nine of the 67 letters indicated that
confidentiality regarding risk
classifications and rates should be

maintained. Even so, a number of
commenters expressed concern
regarding the likelihood of success in
attempting to keep the information
confidential. Twenty of the 59
commenters who were against
disclosure argued for reduced reliance
on supervisory factors in determining
assessment risk classifications. Only a
couple of commenters offered somewhat
specific suggestions regarding possible
exemptions from broad disclosure
restrictions.

The Board acknowledges the concerns
raised in the comments regarding
confidentiality and recognizes the
possibility of third parties undermining
such confidentiality through efforts to
determine institutions' assessment risk
classifications. At least for purposes of'
the transitional system, the Board has
decided that the imposition of broad
restrictions on disclosure of an
institution's supervisory subgroup
assignment is an appropriate course of
action. However, the Board expects to
consider this matter further in
connection with the permanent risk-
based assessment system.

Thus, with regard to the transitional
system, the Board has determined that
the supervisory subgroup to which an
institution is assigned for assessment
rate purposes is confidential information
and falls within the scope of section
309.5(c)(8) of the FDIC's regulations, 12
CFR 309.5(c)(8), which generally
exempts from public disclosure:

[r]ecords contained in or related to
examination, operating, or condition reports
by or on behalf of, or for the use of, the FDIC
or any agency responsible for the regulation
or supervision of financial institutions.

As exempt information under this
provision, such information would also
be subject to the provisions of 12 CFR
309.6, which, except in certain specified
circumstances, prohibits disclosure of
the information not only by the FDIC but
also by any entity to whom the
information is made available, including
an FDIC-insured institution or any
director, officer, employee, or agent
thereof.

G. Other Issues

1. Payment of "Average" Rate When
Assessment Notice Not Received, and
Payment of Assigned Rate Pending
Appeal

. Under the proposal, institutions that
have not received assessment notices
would be required to pay the "average"
assessment rate until they receive notice
of their assigned rate. Similarly,
institutions seeking review of their
classification assignments would be
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required to pMy the assigned rate until
the review is completed and a
determination made that the institution
is eligible for a lower rate. Several
commenters addressed at least one of
these elements, in large part questioning
the fairness of requiring institutions
initially to pay what might be a higher
rate, rather than permitting them to pay
the lower rate first and, if necessary,
make additional payment later.

Also included in the proposal was the
provision that in the situations cited
above, if it were determined that the
institution was in fact eligible for a
lower rate, the amount of overpayment
would be returned by the FDIC with
interest. In the Board's view, this
provision substantially mitigates any
unfairness that might be associated with
the requirement for initial payment of a
higher rate.

Accordingly, as to these matters, the
Board has decided to adopt the relevant
provisions of the rule as they were
initially proposed, except with regard to
the use of the term "average" rate. In
lieu of that term, the final rule identifies
the relevant rate as the rate applicable
to institutions classified as adequately
capitalized "A" institutions. Under the
proposal, the rate applicable to such
institutions was in fact the "average"
rate; thus, the change In terminology
does not reflect any change in the
Board's approach regarding payment of
assessments by institutions that have
not received timely assessment notices.
Instead, it reflects the Board's decision
to adopt an assessment rate schedule
stated in terms of specified rates rather
than in terms of deviations from an
"average" rate.

2. Treatment of Bridge Banks and
Conservatorships

Under the Board's proposal, bridge
banks (banks provided for in section
11(n) of the FDI Act, 12 U.S.C. 1821(n)]
and insured institutions in FDIC or
Resolution Trust Corporation (RTC)
conservatorships would be required to
pay the "average" assessment rate.
Comments were requested on this
proposed treatment of such institutions.

Seven of the 209 comment letters
addressed this issue. Six of these felt
that these institutions should be charged
the highest assessment rate. One
commenter suggested that these
institutions be required to pay
assessments at the last rate charged
before government intervention.

While the Board recognizes that these
government-controiled institutions
compete for deposits with private sector
firms, competitive equity considerations
do not fully warrant that they pay the
highest premium. Government-

controlled institutions are not expected
to incur any new losses arisig from
loans made during the period of such
control. Intdeed. on this account it could
be argued that they should pay the
lowest premium applicable to insred
Institutions, In addition, resolutions of
institutions under RTC conservatorship
are financed by taxpayers. For the
insurance funds to charge the highest
premium rate to taxpayer-supported
institutions would seem to the Board to
be inappropriate.

Accordingly, the Board adopts the
approach reflected in the proposed rule.
However, as discussed above, the final
rule identifies the relevant rate in terms
of the rate applicable to adequately
capitalized "A" institutions rat-er than
in terms of an "average" rate.

3. Treatment of Banks in a Multi-Bank
Holding Company

An issue raised by several
commenters concerned the application
of a single rate to all banks witin a
multi-bank holding company, based on
consolidated holding company data.
Some commenters cited the cross-
guarantee provisions of the FIRREA in
support of ti position, arguing that
because of these provisions the
consolidated holding company is the
most appropriate unit of analysis for
measuring the FDIC's risk exposure.

This approach has certain appealing
features. In order to impiement this
suggestion, however, the FDIC would
have to become involved in evaluating
the strength of holding companies. This
would Involve a considerable
philosophical departure from the FDIC's
traditional role of monitoring and
insuring individual institutions. In
addition, there are concerns about the
practical aspects of applying a lower
premima based on a holding company's
obligation instead of its actual
performance. If a holding company is in
fact strong, then that strength should be
reflected in te balance sheets and
condition of its subsidiary institutions.
For these reasons, the Board declines to
act on the suggestion at this time, but
may revisit the issue in the context of
the permanent risk-based assessment
system.

4. Differentiation by Size

In its proposal, the Board requested
comment as to whether separate risk-
related systems based on size
distinctions should be established under
section 302(e) of the FDiC Improvement
Act with regard to the permanent risk-
based assessment system, as expressly
authorized by that statute. Twenty-two
commenters addressed this issue. Of
these, 12 indicated that separate

systems based an size were not
appropriate. Of the 10 commenters
indicating that separate systems should
be created, 9 suggested using size
differences and one suggested a
separate system Io rural instittions
The establishment of separate systems
based on affiliation in a holding
compaay was also suggested.

At this tkne, the Board is nut
convinced of the need to establish
separate systern based on sie. It isnot
clear why two institutions with the some
capital ratios and the sme supervisory
evaluatios shouid pay potendaly
different preimum rates solely because
of their respective sizes.

5. Redefinition of the Assessment Base

A nmwber of comrmenters made
suggestions regarding the assessment
base upon which BIF and SAW
assessment payments are cafeluated.
This issue also was raised in connection
with the proposed increase in the BIF
member assessment rate and is
addressed above.

6. Other Proposed Amendments

In its proposed amendments to Sie
assessments regulations, the Board
included revisions unreltted to the
transitional risk-based assessment
system. These revisions would update
§ 327.7 and subpart D of part 327 of the
regulations.

No comment was received on these
changes. Accordingly, the Board has
adopted the relevant amendments as
proposed, with the exception of a
technical change in § 327.32tb] )[Ji] to
further clarify that the transitional risk-
based assessment system applies with
respect to "Oakar" institutions.

List of Subjects in 12 CFR Part 327

Assessments, Bank deposit insurance,
Financing Corporation. Savings
ass ociations.

For the reasons set forth in the
preambe part 327 of chapter III of title
12 of the Code of Federal Regulations is
amended to read as follows:

PART 327-ASSESSENTS

1. The authority citation far part 327
continues to read as follows:

Avtcuity: 12 U.&r 1.441.1441b, U817-2819.

2. Section 327.3 is amended by addaig
paragraphs (d), (e), tfJ, (g) and (h) to
read as follows:

§ 327.3 Paymfff of ambienul
assessments.

(d) AAnwd assessment We-(1)
Assessment risk ckssficotoa. For the
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purpose of determining the annual
assessment rate for BIF members under
I 327-13(c) and the annual assessment
rate for SAIF members under
§ 327.23(d). each insured institution will
be assigned an "assessment risk
classification". By the first day of the
month preceding each semiannual
period, each institution will be provided
notice of its assessment risk
classification for that period. Each
institution's assessment risk
classification, which will be composed
of a group and a subgroup assignment
will be based on the following capital
factors and supervisory evaluations:

(i) Capital factors. Institutions will be
assigned to one of the following three
capital groups on the basis of data
reported in the institution's Report of
Income and Condition, or Thrift
Financial Report comtaining the
necessary capital data, for the report
date that is closest to the last day of the
seventh month preceding the current
semiannual period.

(A) Well capitalized. For assessment
risk classification purposes, the short-
form designation for welf-capitalized
institutions is "1".

(1) Except as provided In paragraph
(d)(l)fjiA) (2) of this section, this group
consists of institutions satisfying each of
the following capital ratio standards:
Total risk-based ratio, 10.0 percent or
greater, Tier I risk-based ratio. 6.0
percent or greater; and Tier 1 leverage
ratio, 5.0 percent or greater.

(2) For purposes of assessment risk
classification, an insured branch of a
foreign bank shall be deemed to be well
capitalized if the insured branch
maintains the pledge of assets required
under 12 CFR 346.19, and the eligible
assets prescribed under 12 CFR 346.20 at
108 percent or more of the preceding
quarter's average book value of the
insured branch's third-party liabilities.

(B) Adequately apitaized. For
assessment risk classification purposes,
the short-form designation for
adequately capitalized institutions is

(1) Except as provided in (d}(1)(iXB)2)
of this section, this group consists of
institutions that do not satisfy. the
standards of "well capitalized" under
this paragraph but which satisfy each of
the following capital ratio standards:
Total risk-baed ratio, 80 percent or
greater; Tier 1 risk-based rati, 4.0
percent or greater; and Tier 1 Leverage
ratio, 4.0 percent or greater.

(2) For purposes of assessment risk
classificatie, an insured branch of a
foreign bank shall be deemed to be
adequately capitalized if the insured
branch:

(J) Maintains the pledge of assets
required under 12 CFR 346.19;

(i) Maintains the eligible assets
prescribed under 12 CFR 346.20 at 106
percent or more of the preoeding
quarter's average book value of the
insured branch's third-party liabilities;
and

(i) Does not meet the definition of a
well capitalized insured branch of a
foreign bank.

(C) Undercapitalized. For assessment
risk classification purposes, the short-
form designation for this group is "3".
This group consists of institutions that
do not qualify as either "well
capitalized" or "adequately capitalized"
under paragraphs (d)(1)(i) (A) and (B) of
this section.

(ii) Supervisory evaluations. Within
its capital group, each Institution will be
assigned to one of three subgroups on
the basis of supervisory evaluations by
the Institution's primary federal
supervisor and, if applicable, state
supervisor; and such other information
as the Corporation determines to be
relevant to the institution's financial
condition and the risk posed to the BIF
or SAIF. The three supervisory
subgroups are:

(A) Subgroup "A". This subgroup
consists of financially sound institutions
with only a few minor weaknesses;

(B) Subgroup 'T" This subgroup
consists of institutions that demonstrate
weaknesses which, if not corrected,
could result in significant deterioration
of the institution and increased risk of
loss to the BIF or SAIF and

(C) Subgroup "C" This subgroup
consists of institutions that pose a
substantial probability of loss to the BIF
or SAIF unless effective corrective
action is taken.

(2) Classification notice not provided;
applicable assessment rate. Any
institution to which notice of its
assessment risk classification for the
current semiannual period is not
provided by the first day of the period
shall preliminarily compute its
assessment based on the rate applicable
to the classification designated "2A" in
the rate schedule set forth in
§ 327.13(c)2). if the institution is a BIF
member, or the schedule in
§ 327.23(d)1Z), if the institution is a SAIF
member. If such institution is
subsequently assigned for that period an
assessment risk classification other than
that designated in the schedule as "M",
any excess assessment paid by the
institution pursuant to the preceding
sentence shall promptly be refunded by
the Corporation, with interest, and any
additional assessment owed shaft
promptly be paid by the institution, with
interest. Interest payable under this

paragraph shall be at the rate provided
for in I 2Y7.7(b).

(e) Classification for certain types of
institutions. The annual assessment rate
applicable to institutions that are bridge
banks under 12 U.S.C. 1821(n) and to
institatiom for which either the
Corporation or the Resoluion Trust
Corporation has been appointed
conservator shall in all cases be the rate
applicable to the classification
designated as "ZA" in the schedules set
forth in §4 327.13(cX2) and 327.2(d)(2).

(I) Requsts for reiew. An institution
may sbmit a written request for review
of its assesment rsk classification. Any
such request must be submitted within
30 days of the date of the asessmaent
risk ciasifcation notice provided by the
Corporation pursuant to paragraph (d)(1)
of this sectim. The request shalM be
submitted to the Corporation's Director
of the Division of Supervision in
Washington, DC, and shall ialude
documentation sufficient to support the
reclassification sought by the institution.
If additional information is requested by
the Crporatiom, such information shall
be provided by the institio within ?1
days of the date of the request for
additional information. A request for
rewiew mauy include a request far an
informal hearing. Any institution
submitting a timely request for review
will receive written sotice from the
Corporation regarding the outcome of its
request. Notice of the procedures
applicable to reviews and hearings will
be included with the assessment risk
classification notice to be provided
pursuant to paragraph (d)(1) of this
section.

{g) Limited use of assessment risk
classification. The assignment of a
particular assessment risk classification
to a depository institution under this
part 327 is for purposes of implementing
and operating a transitional risk-based
assessment system. Unless permitted by
the Corporation or otherwise required
by law, no institution may state in any
advertisement or promotional material
the assessment risk classification
assigned to it pursuant to this part.

(h) Disclosure restrictions. The
supervisory subgroup to which an
institution is assigned by the
Corporation pursuant to paragraph (d)(1)
of this section is deemed to be exempt
information within the scope of
§ 309.51c)18) of this chapter and,
accordingly, is governed by the
disclosure restrictions set out at § 309.6
of this chapter.

3. Section 327.7 is amended by
revising paragraphs (a)(1)(ii)(A). (a)(2),
(b)(1). and (b)(2) to read as follows:



45286 Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations

§ 327.7 Payment of Interest on delinquent
assessment payments and assessment
overpayments.

(a) * * *

(1) * *
(ii} * * *

(A) In the case of an assessment to be
paid by the bank, the assessment is
postmarked after the time for payment
specified in § 327.13;

(2) Payment by Corporation. The
Corporation will pay interest to an
insured depository institution for any
timely overpayment of an assessment
from the time the assessment payment is
due, as specified in § 327.13 or § 327.22,
to the date of disbursement by the
Corporation of the overpayment amount.

(b) * * *
(1) Current year. The rate as

determined by the most recent,
published TFRM rate.

(2) Prior years. The interest will be
calculated based on the rate issued
under the TFRM for each applicable
period and compounded annually. For
the initial year, the rate will be applied
to the gross amount of the
underpayment or overpayment. For each
additional year or portion thereof, the
rate will be applied to the net amount of
the underpayment or overpayment after
that amount has been reduced by the
assessment credit, if any, for the year.

4. Section 327.13 is amended by
revising paragraph (c) and adding a new
paragraph (d) to read as follows:

§ 327.13 Payment of assessment.

(c) Assessment rate; rate schedule. (1)
The annual assessment rate for each BIF
member shall be, for the semiannual
periods of calendar year 1992, 0.23
percent; and

(2) Subject to § 327.3(e), the annual
assessment rate for each BIF member,
shall be, for the first semiannual period
of calendar year 1993 and for
subsequent semiannual periods, the rate
designated in the following rate
schedule applicable to the assessment
risk classification assigned by the
Corporation under § 327.3(d)(1) to that
BIF member. (The schedule utilizes the
group and subgroup designations
specified in § 327.3(d)(1).)

SCHEDULE

Capital Group Supervisory Subgroup
A B C

1............................... 23 26 29
2 ... ............... 26 29 30
3 29 30 31

1

(d) Recapitalization schedule. The
following schedule, which begins with
the semiannual assessment period
ending December 31, 1991, indicates the
stages by which the Corporation seeks
to achieve the BIF designated reserve
ratio of 1.25 percent by the end of the
year 2006:

Semi-annual period

1991.2 .........................
1992.1 ..............................................
1992.2 .................................
1993.1 ..............................................
1993.2 .........................
1994.1 ..............................................
1994.2 .........................
1995.1 .........................
1995,2 ..............................................
1996.1 ..............................................
1996.2 ..............................................
1997.1 ..............................................
1997.2 .............................
1998.1 ...............................................
1998.2 ..............................................
1999.1 ..........................
1999. .............................................
2000.1 ..............................................
2000.2 ...............................................
2001.1 ...............................................
2001.2 .............................
2002.1 ..............................................
2002.2 ..............................................
2003.1 ..............................................
2003.2 ...............................................
2004,1 ..............................................
2004.2 ..............................................
2005.1 ..............................................
2005.2 ..............................................
2006.1 ............. . .............
2006.2 ..............................................

Target reserve
ratio (percent)

-036
-0.28
-0.37
-0.44
-0.50
-0.52
-0.53
-0.53
-0.53
-0.51
-0.49
-0.45
-0.40
-034
-0.28
-0.21
-0.14
-0.06

0.03
0.13
0.22
0.32
0.41
0.51
0.61
0.72
0.82
0.93
1.04
1.15
1.25

5. Section 327.23(d) is revised to read
as follows:

§ 327.23 Manner of payment.

* *

(d) Assessment rate; rate schedule. (1)
The annual assessment rate for each
SAIF member shall be, for the
semiannual periods of calendar year
1992, 0.23 percent; and

(2) Subject to § 327.3(e), the annual
assessment rate for each SAW member
shall be, for the first semiannual period
of calendar year 1993, and for
subsequent semiannual periods, the rate
designated in the following schedule
applicable to the assessment risk
classification assigned by the
Corporation under § 327.3(d)(1) to that
SAW member. (The schedule utilizes the
group and subgroup designations
specified in § 327.3(d)().)

SCHEDULE

Supervisory subgroup
Capital group

A B C

1 ................................ 23 26 29
2 ............................... 26 29 30
3 ................................. 29 30 31

6. Subpart D of Part 327 is revised to
read as follows:

Subpart D-insured Depository Institutions
Participating in Section 5(d)3) Transactions

Sec.
327.31 Scope.
327.32 Computation and payment of

assessment.
327.33 Form of certified statement.

Subpart D-Insured Depository
Institutions Participating in Section
5(d)(3) Transactions

§ 327.31 Scope.
(a) Affected institutions. This subpart

D applies to any insured depository
institution that:

(1) Is either a BIF or SAIF member
and
(2) Is the assuming, surviving, or

resulting institution in a transaction
undertaken pursuant to section 5(d)(3) of
the Federal Deposit Insurance Act.

(b) Duration. This subpart D shall
cease to apply to an insured depository
institution if:

(1) On or after August 9, 1994, the
Corporation approves an application by
an insured depository institution to treat
the transaction described in paragraph
(a) of this section as a conversion
transaction; and

(2) The insured depository institution
pays the amount of any exit and
entrance fee assessed by the
Corporation with respect to such
transaction.

§ 327.32 Computation and payment of
assessment.

(a) Responsibility for computation.
Each insured depository institution
subject to this subpart D shall compute
its own assessment

(b) Rate of assessment-{1) BIF and
SAIF member rates. (i) Except as
provided in paragraphs (b)(2)(i) and
(b)(2)(ii) of this section, and consistent
with the provisions of § 327.3 of this
part, the assessment to be paid by a BIF
member subject to this subpart D shall
be computed at the rate applicable to
BIF members and the assessment to be
paid by a SAIF member subject to this
subpart D shall be computed at the rate
applicable to SAW members.

(ii) Such applicablerate shall be
applied to the insured depository
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institution's assessment base less that
portion of the assessment base which is
equal to the institution's adjusted
attributable deposit amounL

(2) Rate applicable to the adjusted
attributable deposit amount. (i)
Notwithstanding paragraph (b)(l)i) of
this section, that portion of the
assessment base of any acquiring,
assuming, or resulting institution that is
a BIF member which is equal to the
adjusted attributable deposit amount of
such Institution shalL

(A) Be subject to assessment at the
assessment rate applicable to SAIF
members pursuant to subpart C of this
part; and

(B) Not be taken into account in
computing the amount of any
assessment to be allocated to BIF.

(ii) Notwithstanding paragraph
(b)(1)(i) of this section, that portion of
the assessment base of any acquiring.
assuming, or resulting institution that is
a SAIF member which is equal to the
adjusted attributable deposit amount of
such institution shall:

(A) Be subject to assessment at the
assessment rate applicable to BIF
members pursuant to subpart B of this
part; and

(B) Not be taken into account in
computing the amount of any
asseesment to be allocated to SAIF.

(3) AdAostd amtrihe, be deposit
amount. An insured depository
institution's "'adjusted attributable
deposit amount" for any semiannual
period is equal to the sum of:i (i) The amount of any deposits
acquired by the institution in connection
with the transaction fas determined at
the time of sach tramotion) described
in § 327.31(a);

(ii) The total of the ameans
determined under paragraph fb)(3XiiiJ of
this section for semiannual periods
preceding the semiannual period for
which the determination is being made
under this section; and

(iii) The amount by which the sum of
the amounts described in paragraphs
(b)(3)(i) and (b)(3)(ii) of this section
would have increased during the
preceding semiannual period (other than
any semiannual period beginning before
the date of such transaction) if such
increase occurred at a rate equal to the
annual rate of growth of deposits of the
acquiring, assuming, or resulting
depository institutioi aimis the anount
of any deposits acquired through the
acquisition, in whole or in part, of
another insured depository institution.

(4) Deposits acqired by the
institution. As used in paragraph
(b)(3)Xi) of this section, the term
"deposits acquired by the ftntitntioi"
means all deposits that are held in the

institution acquired by such institution
on the date of such transaction;
provided, that if the Corporation or the
Resolution Trust Corporation (RTC) has
been appointed as conservator or
receiver for the acquired institution,
such term:

(i) Does not include any deposit held
in the acquired institution on the date of
such transaction which the acquired
institution has obtained, directly or
indirectly, by or through any deposit
broker;,

Ui) Does not include that part of any
remaining deposit held In the acquired
institution on the date of such
transaction that is in excess of $80,000;
and

(ii) Is limited to 80 per oentsm of the
remaining portion of the aggregate of the
deposits specified in paragraph [b)(4)[i)
of this section.

(5) Deposit btker As used in
paragraph (bK4) of this sectio, *e te=
"t deposit broker" has the meaning
specified in section 29 of the Federal
Deposit Insurance Act (12 U.S.C. l831f4.

(c) Pucedwes for ,ompvt Aia grnd
psaymeA An inm, ed depository
institution subject to this subpart D shall
follow the payment procedure that is set
forth in subpart B of this part

J 327.33 FoRm a# aertlld tatlensenL
The certified statement to be Mled by

an insured deposiory institution subject
to this sbpart D shall be in the fax=
piescribed by the Corpoirutd

By order of the Board of Directors.
Dated at Washiag. DC. s 1h day of

September 1SL
Pederal Deposit Insurance Corporation.
Robert E Feldman,

IRR Doc. 92-23314 1fled 9-30-WBZ1145 am]
SLUNG CODE 471"SOW41

SECURMTES AND EXCHANGE

17 CFR Paris 210, 240. 249, 250 and
274

[Release Nos. 33-695A, 34-314WA; SS-
2S633A k-1496A; FR-4A fFile N.is7-4-
9o

Amendmerts to Rules and Ferms

AewwrY Securities and Exchange
Commission.

* ACTION: Final rules.

SUMMARY: The Commission a. C es
amendments to vraTiom rates and forms
under the Securilies Act of 1= the
Secwities Kxch&a.e Act oat(34, 4he
Public Utifity Hoding Comatny Act of
1935, and the Investment Company Act

of 1940. These amendments are being
adopted to conform such rules and
forms to recently adopted accounting
standards.
EFFECTIVE RATE: November 2, 19..

Registrants, however, are permitted to
comply immediately after publication of
this Release in the Federal Register.
FOR FURTbhR INFORMAT4N CONTACT.
John W. Albert, Offioe of the Chief
Accountant (202-272-2130), or Robert
Bayless or Teresa lannaconi, Division of
Corporation Finance (202-272-2553),
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission is
adopting amendments to Rules 3-02,1 3-
03,2 3-09,3 3-12,4 3-18,5 3-19,6 3-21,7 4-
08,8 4-10,9 7-04,10 10-01,11 12--04,12 and
12-16 13 of Regulation S-X (S-X) 14 and
revisions to Schedules 13E-3 16 and
13E-4,16 Rule 14a-3(b)(1),II and Forms
X-17A-5, 16 20-F,19 and 10-K 20 under
the Securities Exchange Act of 1934
(Exchange Act), Form U5S 21 under the
Public Utility Holding Company Act of
1935 (Utility Act), and Form N4 22

under the Investment Company Act of
1940 (Investment Company Act).

I. Executive Summary

At the request of the Office of the
Federal Register, the Commission has
made certain revisions to this release.
Accordingly, the copy issued by the
Commission on September 17, 1992
should not be relied upon. The
,Commission historically has looked to
the private sector standard setting
'bodies designated by the accounting
profession to establish and improve
accowmtIn priaciplas. micheet to
Commission oversight.2 s The

'17 CFR 210.3-02.
'17 CFR 210.3-03.

17 CFR 210.3-09.

'17 CFR 210.3-12.
17 CFR 210.3-18.
17 CFR 210.3-19.
17 CFR 210.3-21.

• 17 CFR 210.4-8.
:17 CFR 210.4-10.
017 CFR 210.7--4.

": 17 CFR 210.12-04.
s 17 CFR 210.12-16.
4 17 CFR 210.

15 17 CFR 240.13e-100.
' 17 CFR 240.13e-101.
17 17 CFR 240.14a-3(b)(1).

'8 17 CPR 240.17a-5.

"917 OL52112
20 17 GFR U111.310.

22 17 C'FB271.l4c.

'0 See Accountig Sefies Releabse No. 150
(December 20, 1975)'[39 FR 1260].
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Commission's rules require compliance
with generally accepted accounting
principles (GAAP), and the requirements
of the Commission's rules and forms
generally are used to interpret,
supplement, or expand upon the basic
GAAP requirements. The purpose of
these amendments is to eliminate
duplicative and obsolete disclosures and
to conform reporting requirements as
necessary to achieve consistency

between the Commission's rulcs and
forms and existing accounting
principls.2?

The following chart summarizes the
significant amendments and provides
the rationale for such changes.

Summary of Amendments

The table that follows is presented as
a guide to assist the reader in
understanding the amendments by

presenting a brief de'scription of the
changes together with an explanation of
the rationale for each change. This table
should be used as a supplement to the
discussion provided in later sections of
this release. As used in this table, SFAS
refers to Statements of Financial
Accounting Standards issued by the
Financial Accounting Standards Board
(FASB).

Topic Amendment Rationale

Cash Flows/SFAS 95 as amended by SFAS 102 &
104.

Income Taxes/SFAS 109 ..................................................

Premium and other Consideration and Realized In-
vestment Gains and Losses of Insurance Compa-
nies/FAS 97.

Oil and Gas Disclosure Requirements/SFAS 69 ..........

Accounting for the Effects of Certain Types of Regu-
ation/ SFAS 71.

24 The Commission aiso notes that although its
mandatory peer review proposal, published in
Securities Act Release No. 6695 (April 1, 1987) [52
FR 116651, Is being withdrawn, it continues to
believe that the peer review prqce3s contributes
significantly to improving the quality control

Amend S-X. Rule 10-01 to permit the statement of
cash flows to be provided in abbreviated form for
Interim reporting.

Amend S-X. Rule 3-19, and Items 17 and 18 of
Form 20-F for foreign private Issuers to substitute
a requirement to present a statement of cash
flows, or disclosure which Is substantially similar,
for the previous requirement to provide a state-
ment of changes in financial position.

Amend various rules in Regulation S-X and forms
filed under the Securities Act, Exchange Act, Utility
Act, and Investment Company Act to revise refer-
ences to "changes In financial position" and
"funds flow" to refer to "cash flows."

Amend S-X. Rule 3-18, and Investment Company
Act Form N-4 to require registered investment
companies to provide a statement of cash flows In
filings with the Commission whenever necessary to
comply with GAAP.

For companies which have adopted SFAS 109,
amend S-X, Rule 4-08(h), as follows:

11) delete requirement to disclose the net effects on
income tax expense of significant timing differ-
ences, and

(2) delete reconciliation between the amount of re-
ported total income tax expense and the amount
computed by multiplying the income (loss) before
tax by the applicable statutory Federal Income tax
rate. and

(3) amend paragraph (J) of S-X. Rule 4-10, which
applies to registrants engaged in oil and gas pro-
ducing activities, to revise references to the "do-
ferred method" of accounting for income taxes
and to delete the reference to accounting for
excess statutory depletion.

Amend S-X, Rule7-04, to: (a) reflect net realized
investment gains and losses on a pretax basis as
a separate line item and a component of pretax
income from continuing operations rather than in-
clusion on a net of tax basis below income from
operations and

(b) require disclosure of the manner in which invest-
ment income and realized gains and losses alloca-
ble to policyholders and separate accounts are
reported in the financial statements; disclose the
quantified effects of such reporting on financial
statements.

Delete paragraph (k) of S-X, Rule 4-10, since the
phase-in period, during which optional application
of SFAS 69 was permitted for certain prior periods.
has expired.

Delete paragraph (j) of S-X, Rule 4-08, that requires
rate regulated enterprises which are not required
to account for capital leases in accordance with
SPAS 13, Accountirng for Leases, to disclose cer-
tain balahce sheet and income statement informa-
tion with respect to such leases.

systems of accounting firms auditing Commission
registrants and enhances the consistency and
quality of practice before the Commission. The
Commission. therefore, encourages accounting firms
practicing before the Commission who have not.
joined a peer review program to do so, and the staff

This is consistent with the previous requirement that
permitted the statement of changes in financial
position to be provided in abbreviated form for
interim reporting.

This conforms the requirements for foreign private
issuers to reflect the adoption of SFAS 95.

To update technical references to be consistent with
SFAS 95.

SFAS 95 as amended by SFAS 102, requires cer-
tain Investment companies to present a statement
of cash flows as a component of a set of basic
financial statements.

(1) A separate rule is unnecessary since paragraph
43 of SFAS 109 requires disclosure of the tax
effects of principal temporary differences.

(2) A separate rule Is unnecessary since paragraph
47 of SFAS 109 requires a reconciliation that is
similar to the reconciliation currently required by 4-
08(h).

(3) The guidance on accounting for tax effects of
excess statutory depletion is deleted since it would
be either (1) redundant of the existing require-
ments under GAAP for applying the deferred
method of income tax allocation or (2) not applica-
ble once SFAS 109 is adopted.

(a) COnform S-X classification of realized gains and
losses to classification requirements adopted in
SFAS 97.

(b) Accounting practices differ and therefore disclo-
sure should enhance comparability of registrants'
financial statements.

Amendment deletes rules no longer necessary.

SFAS 71 requires rate regulated enterprises to re-
flect theapplication of the provisions of SFAS 13
in all financial statements Issued for years begin-
ning after December 15, 1986. The amendment
deletes the' rule which is no longer necessary.

will continue to monitor enrollment in and the peer
review activities of the SEC Practice Section
(SECPS) of the American Institute of Certified
Public Accountant's Division of CPA Firms with a
view to whether there is need for a direct
Commission requirement.
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Topic Amendment Rationale

Computer Software Development Costs/ SFAS 86 ....... Delete S-X, Rule 3-21, which specifies the account- SFAS 86 addresses the accounting issue to which
ing to be followed with respect to capitalilation of; Rule 3-21 relates. Therefore, the amendment de-
costs of Internal development of computer soft- letes the rule which Is no longer necessary.
ware to be sold, leased, or otherwise marketed to
others.

11. Proposing Release

On February 17, 1989., the Commission
proposed for public comment the
amendments discussed herein.25 The
Commission received 46 comment
letters on the proposed amendments.
The majority of letters (38) were
received from representatives of
industry. Letters were also received
from five accounting firms and one
accounting association, a law firm, and
an individual. Commentators generally
expressed support for the Commission's
objective of conforming its rules with
the requirements of GAAP; however,
many commentators also expressed
reservations about certain of the
proposed amendments which would call
for financial reporting disclosures that
exceed those required und er GAAP.
Comments are summarized in the
relevant sections of this release.

MI. Statement of Cash Flows
In November 1987 the FASB issued

SFAS 95, Statement of Cash Flows.
SFAS 95 requires presentation of a
statement of cash flows as a component
of a set of basic financial statements
and supersedes the previous
requirement to present a statement of
changes in financial position.

A. Interim Reporting

1..Abbreviated Format of Statement

Rule 10-01 of S-X is being amended
as proposed to permit the, use of an
abbreviated form of.the statement of
cash flows for interim financial
statements. This is consistent with the

-previous rule which permitted the use of
an abbreviated form of the statement of
changes in financial position.

Several commentators questioned the
use of cash flows from operations as the'
criterion to trigger disclosure of cash
flows from investing and financing
activities. The amended rule requires
such disclosure when i dividual types of
cash flows exceed 16% 6faverage net
cash flow'from operating activities for
the: most recent three years. Several
commentators suggested use of
beginning cash balances;rather than the
average cash flows from operating
activities as the miea'ur~itent criterion

- ,i , ..: : .'V?, .? ' ' . - .... " .

for disclosure of significant investing
and financing activities. However, as t
one commentator noted, many r
companies do not maintain significant I
cash balances and any percentage test t
applied to cash balances could riesult in
excessively detailed disclosure. c
Therefore, the amended rule is based on i
average operating dash flows as the i
appropriate measure of significance for
this disclosure. f

2. Disclosure of Cash Interest and Taxes
Paid I

f
The proposing release would have

required that cash payments for interest a
and income taxes be separately .,
disclosed in the abbreviated statement
or in a footnote thereto since such c
information was believed to be valuable s
for financial statement analysis. -

Opponents of this aspect of the
proposed rules cited, the cost and time f
burden required to develop the data on -
an interim basis. Some commentators V
specifically noted the difficulties that s
would be encountered by miuliinational
companies where data collection on a .6
worldwide basis and the effects of 9
exchange rates and foreign currency .
hedging transactions may compound the
difficulty of developing these data for fl
interim disclosure. ,

Respondents argued that these data a
would not be particularly meaningful s
outside of the context of a full cash flow fi
statement. Specifically they pointed out'
that disclosures about significant cash, o
payments for interest and taxes are .

intended to provide comparability -. : c
between cash flow statements prepared d
under the direct and-indirect methods,- p
and-that comparability is not a factor,. r
within the interim reporting rules which fi
do not distinguish between, use of the ,
direct versus indirect methoas of a
reporting. It was also argued that as
incremental information., such a . h
requirement would be inconsistent With
the concept of an abbreviated ' ft
statement. .

The rules as adopted do not r4quire, ,

interim cash flow statements to include
separate discosure of the amons:a Of '. e-
cash interest and taxes paid. 'M

A. Foreign Private Issue ..

The Commiqsion is amendiig, .
Regulatioq SX,,Rule 3-9; ainc I Atem 17'

and 18 of Form 20-F 20 (which contains
lhe general financial statement
equirements applicable to foreign
private issuers) to adopt a requirement
o provide a statement of cash flows or
substantially similar information as a
component of the financial statements
ncluded in filings with the Commission
n place of the previous requirement to
rovide a statement of changes in
inancial position.

The Commission's requirements
provide that, while foreign issuers'
inancial statements may be prepared
iccording to a comprehensive body of
accounting principles other than those
generally accepted in the United States-
hey must disclose an informational
:ontent substantially similar to financial
tatements that comply with United
itates GAAP.

Thus, the amendment requires that
inancial state'ments idt are'prepared in
iccordance with a comprehensive body
if principles that does riot require a
tatemient of cash orftundfi flow mist
nclude a statement of cash flows that
omplies with the requirements of SPAS
5., If the financial statements ate
repared in accordance with a body of
tinciples that requires a cash or funds
low statement in a format that differs
torm the U.S. required statement, the
mendment permits presentation of
ubstantially similar information in
inancial statement or footnote form.

Of the respondents who commented
n, this proposal, a substantial majority
tipported the proposed amendments
iting among other reasons the - -

esirability of maintaining a "level'
laying field" in terms of financial -

eporting requirements for U.S. and •
oreign registtants. Opposin,
ommentators cited the p6iential time '. .-
nd cost.burden for some foreign . -.

e$lstrants, specifically addressing the . .
ardship of applying the. SFAS 95 cash
ow reporting requirements to certain
oreign depository financial '. I ,
istititi.8anY' Respondents also

F Foh 204 (1 CM 249.2201.o both the '-

Sittration fer, and the annual repon-fom-which .
ay be filed by forein pnvate Issuers-pusuant to? -
e requirerpents Of the Excheage'Act. .. ", ,

:'. .V , p • • iO 9 the PAS l'sued. .F S 1o4
hlcb ar idSA'95 to expandthe".

rN , rhtascei 6 nderwhfgh degooItoiyfnjeil
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detailed differences in the manner of
operations of British versus U.S.
depository financial institutions which
compound the hardship of strict
compliance with the SFAS 95 cash flow
reporting requirements. However, the
subsequent amendment of the U.S. cash
flow standard and the recent adoption
of a new U.K. standard have
substantially eliminated this hardship.25

Both proponents and opponents
recommended that flexibility be allowed
in the adoption and implementation of
any cash flow reporting requirement.

The Commission believes that the
disclosures prescribed by SFAS 95 are
useful, 2 9 and it is appropriate to adopt
this amendment, which will continue the
Commission's existing requirement that
foreign issuers should proyide basic
financial statements that reflect
information that is substantially similar
to that which is required by U.S. GAAP.
As adopted, the Commission's
requirement for cash flow reporting by
foreign private issuers is flexible in that
it permits presentation of the cash flow
information in alternative formats in
circumstances where a registrant's home
country has a cash flow or funds flow
reporting requirement that differs from
the U.S. requirement. Further, the
Commission emphasizes that, as with
other accounting issues, the
Commission's staff is willing to work
with individual foreign registrants to
resolve any unusual difficulty or burden
imposed by the Commission's rules.

C. Other Technical Amendments
Many of the amendments being

adopted are "housekeeping" matters,

institutions' cash flows from deposit and lending
activities may be presented on a net, rather than
gross, basis. This amendment will reduce but not
eliminate some of the cash flow reporting burdens
of depository financial institutions.

28 In September 1991 the recently created
Accounting Standards Board of the United Kingdom
published Financial Reporting Standard 1. Cash
Flow Statements. The staff has indicated to U.K.
registrants that the U.K. statement (with a few
incremental disclosures) substantially satisfies the
cash flow statement requirement in filings with the
Commission. Additionally, FASB issued a new
standard that modified the U.S. cash flow statement
requirement to permit disclosures of certain cash
flow items on a net basis. This revision largely
addresses the concern expressid by U.K.
commentators.

29 The Commission notes that cash flows may be
particularly useful in assessing the relative
performance of foreign and U.S. issuers since, unlike
the other statements, this information is not
dependent on the differing accounting rules
followed in preparing the balance sheet and income
statements. Further, the Commission also notes that
the International Accounting Standards Committee
issued an exposure draft dated July. 1991 that would
require a cash flow statement. The existing IASC
standard calls for e statemento fchanges in
financial position on either a f nds or cash flow
basis.

which result from the issuance of SFAS
95. All rules and forms that contain
references to the previously required
statement of changes in financial
position are being amended to refer to
the newly adopted statement of cash
flows.

SFAS 95, as amended by SFAS 102,
requires certain investment companies
to include a statement of cash flows as a
component of a set of basic financial
statements. Rule 3-18 is being amended
to adopt a requirement that investment
companies provide a cash flow
statement as a component of a set of
basic financial statements to the extent
required by GAAP.

The proposing release requested
comments on whether the Commission
should expand the summary financial
information requirements in Rule 1-
02(aa) of Regulation S-X to include
summary cash flow data. Commentators
did not express support for inclusion of
cash flow data because such
information was not deemed useful or
relevant in all circumstances under
which the data prescribed by Rule 1-
02(aa) are required. A requirement that
these data be routinely provided is not
being adopted.

IV. Reporting on Income Taxes

SFAS 96, Accounting for Income
Taxes, established financial accounting
and reporting standards for the effects
of income taxes on reporting entities.3"
Subsequent to the rule proposal and
attendant public comment, the FASB
initiated a project to amend SFAS 96
with a standard that would, among other
things, revise the criteria by which
deferred tax assets are recognized and
measured. In February 1992, the FASB
issued SFAS 109 which is effective for
fiscal years beginning after December
15, 1992. Similar to the standard it
amends, SFAS 109 assumes an asset and
liability approach to accounting and
reporting for income takes. Rule 4-08(h)
of Regulation S-X contains the
Commission's income tax disclosure
requirements. Some of the disclosure
requirements of Rule 4-08(h) were
adopted by SFAS 109 in either the
original or a modified form. Rule 4-08(h)
is being amended to delete those
requirements that are now duplicated
for registrants complying with SFAS 109.
Other income tax accounting
requirements are discussed below.

50 In December 1989. FASB issued SFAS 103
which amends SFAS 96 to defer the effective date of
that statement to fiscal years beginning after
December 15. 1991. The effective date was later
deferred until fiscal years be$inning after December
15, 1992 in recognition of the imminent adoption of a
revised accounting stendard.

A. Disclosures Relating to Significant
Temporary Differences

SFAS No. 109 requires disclosure of
the tax effects of the principal
temporary differences that give rise to
deferred tax assets and liabilities. This
represents a change from the approach
initially taken in SFAS 96 under which
companies would be required to
disclose only the nature of the
temporary differences that give rise to
deferred tax assets and liabilities. The
proposing release focused on the lack of
quantified disclosure requirements
under SFAS 96. Rules were proposed to
require disclosure of the amount of each
significant component of deferred tax
assets and liabilities based on the view
that quantified disclosure would be
meaningful to financial statements users
in assessing the potential timing and
degree of management control over the
reversal of timing differences.

A separate rule is no longer
considered necessary as a result of the
adoption of quantified disclosures under
SFAS 109.

B. Other Technical Amendment

Rule 4-10(j) of Regulation S-X.
captioned Income taxes, requires
registrants engaged in oil and gas
producing activities to apply
comprehensive interperiod tax
allocation by the deferred method.
Reference to the deferred method of
income tax allocation is being deleted in
recognition of the change to the liability
method required under SFAS 109. Also,
the existing guidance on the income tax
accounting treatment of excess statutory
depletion is being deleted since it would
be either (1) Redundant, of the existing
requirements under GAAP for applying
the deferred method of Income tax
allocation or (2) not applicable once
SFAS 109 is adopted. The rule is revised
to refer to the requirements of GAAP
generally since registrants that have not
already voluntarily adopted SFAS 109
presently have the option of continuing
to apply the deferred method until the
effective date of SFAS 109.

V. Loan Origination Fees

In December 1986, the FASB issued
SFAS 91, Accounting for Nonrefundable
Fees and Costs Associated with
Originating or Acquiring Loans and
Initial Direct Costs of Leases. Rule 9-03
of Regulation S-X. which governs the
form and content of balance sheets of
bank holding companies, currently
requires presentation of the total loan
portfolio balance with separate
disclosure of related loan loss
allowanoes and umeerned income. The
Commission proposed an amendment of
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Rule 9-03.7 to require disclosure in the
balance sheet of the net unamortized
deferred loan origination fees and costs.

A majority of commentators opposed
the proposal. The principal reasons cited
for opposition were (1) That the balance
sheet disclosure exceeds the
requirements of GAAP since SFAS 91
addresses only the accounting and not
the financial statement display of loan
origination fees and (2) that the separate
information would not necessarily be
relevant or useful to financial statement
users and the amount of such deferred
loans and fees would be included in
unearned income which is required by
S-X, Rule 9-03.7, to be separately
disclosed if material.

The Commission finds merit in certain
of these arguments. The amended rules
do not include the requirement for
separate disclosure of net unamortized
deferred loan fees and costs.

VI. Accounting and Reporting by
Insurance Companies

In December 1987 the FASB issued
SFAS 97, Accounting and Reporting by
Insurance Enterprises for Certain Long
Duration Contracts and for Realized
Gains and Losses from the Sale of
Investments. Article 7 of S-X governs
the form and content of financial
statements of insurance enterprises.

A. Realized Gains and Losses

SFAS 97 requires that, consistent with
all other industries, net realized
investment gains and losses be included
in the determination of income from
operations rather than being presented
below operating earnings and shown net
of applicable income taxes in the
income statement. Consistent with this
standard, the Commission is amending
Rule 7-04 of Regulation S-X to present
net realized gains and losses on a pretax
basis in the computation of income or
loss from continuing operations. A
majority of commentators objected to
separate income statement line item
presentation. Some objected to the
proposed requirement that separate line
item presentation would be required
regardless of size.

The requirement to disclose net
realized gains and losses "regardless of
size" is consistent with the language for
the similar requirement for bank holding
companies at Rule 9-04.13 of S-X. The
net amount of realized gains and losses,
together with other required information
concerning investing activities, provides
meaningful information to financial
statement users. 3 1 The utility of the

3, S-X, Rule 7-04.3 (as amended), and, previously,
Rule 7-04.12 contain a requirement that the caption
for realized gains or losses must be referenced to a

information is not diminished because
the amounts of gains versus losses
happen to offset in a particular period
and therefore the net amount becomes
small in relation to some other measure
of performance. Consequently, the
amendment is being adopted as
proposed.

B. Gains and Losses Allocable to
Policyholders and Separate Accounts

It is the Commission's understanding
that there is diversity in practice among
insurance companies with respect to
inclusion of investment income and
realized gains and losses allocable to
policyholders and separate accounts
together with other investment income
and realized gains and losses reported
in the financial statements. 32 The
Commission is amending its rules to
require disclosure of an insurance
enterprise's policies with respect to the
manner in which the financial
statements report or include investment
income and realized gains and losses
allocable to separate accounts and
policyholders together with disclosure of
the amounts of such allocable
investment income and realized gains
and losses included in the financial
statements. This amendment is being
adopted to enable users of financial
statements to identify income, gains,
and losses that accrue to the benefit of
shareholders as compared to the benefit
of policyholders and separate accounts
and to facilitate comparability of
financial statements.

Certain commentators objected to the
proposal on the basis that this is only
one area in which there is diversity in
practice among insurance companies
and suggested that this should be
referred to the private sector for
deliberation. While Commission policy
supports having the private sector
consider the establishment of standards,
the Commission cannot ignore dealing
with divergent accounting practices

footnote that provides an analysis of realized and
unrealized gains and losses for each period for
which an income statement is provided.

32 A separate account is defined in section
2(a)(37) of the Investment Company Act of 1940.15
U.S.C. 80a-2(a)(37). and in paragraphs 53 and 54 of
SFAS 60. Accounting and Reporting by Insurance
Enterprises. Although the assets of a separate
account are the legal assets of the insurance
company, the investment income and realized gains
and losses from such assets accrue to the benefit of
the separate account. Some insurance companies
report the investment income and realized gains
and losses on separate account assets together with
the general operating accounts of the insurance
enterprise and include the allocation of the separate
account benefits with other insurance claims
accruals. Other companies "net" the allocation
against the investment income and realized gains
and losses resulting in exclusion of separate
account activities from the income statement of the
insurance company.

when they are identified. Further, the
Commission has been encouraged by the
favorable response from registrants in
the insurance industry to go forward
with this amendment. Therefore, this
amendment, as modified to clarify the
disclosure to be provided, is being
adopted.

C. Other Consideration

SFAS 97 addresses accounting for
other consideration earned by insurance
enterprises, including administrative
and surrender charges on investment
contracts such as universal life policies.
The proposing release included a
proposal to amend Rule 7--04 to include
a new revenue caption, "Other
Consideration."

Respondents to this proposal were
evenly divided with supportive
commentators suggesting that a different
descriptive title be adopted. Opponents
generally observed that the disclosure
would not be meaningful or necessary
and exceeds the requirements of GAAP.
It was also observed that if this'other
consideration" is not otherwise
separately disclosed but is included in
"other income" it, nevertheless, would
be required to be presented separately
pursuant to the requirements of S-X,
Rule 7--04.3 (Rule 7-04.4 as amended), if
it exceeds five percent of total revenue.

The Commission is persuaded by
these comments that these sources of
revenue may be included in "other
income" with separate disclosure left to
the discretion of registrants subject to
the requirement for separate disclosure
where such amounts exceed five percent
of total revenue. Therefore, the proposed
amendment is not being adopted.

VII. Oil and Gas Disclosure
Requirements

The Commission is deleting Rule 4-
10(k) of S-X which requires
supplemental disclosures of oil and gas
producing activities which are
substantially similar to disclosure
requirements which are contained in
SFAS 69, Disclosures about Oil and Gas
Producing Activities. This rule is no
longer necessary because the transition
period for the application of comparable
rules under SFAS 69 has expire.3 3 As a

3 When SFAS 69 was adopted in 1982, it was
made effective for years beginning on or after
December 15, 1982 with earlier application
encouraged but not required. The Commission's
rules were amended in 1983 to indicate that the
requirements of Rule 4-10(k) would not apply to
fiscal years beginning on or after December 15, 1982.
thus ensuring that supplemental disclosure
requirements under Rule 4-10(k) would phase out as
SFAS 69 requirements phased in.
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result of the deletion of Rule 4-10(k),
Rule 4-10(i)(4) (which currently refers to
Rule 4-10(k)(6)) is also being amended
to incorporate directly the language
previously referenced. This is a change
from the proposal to cross reference to
certain related provisions of SFAS 69,
which certain commentators argued
could have the unintended effect of
changing the method of applying the full
cost ceiling test.

34

Rule 4-10(i)(4) as presently being
amended includes the current
requirement to consider the tax effects
of differences in bases of unproved
properties, referred to in subparagraph
(D) of existing Rule 4-10(i)(4). The
provisions of subparagraph (D) were
inadvertently omitted from the proposed
rule printed in the Federal Register.

VIII. Other Technical Amendments

The dommission is adopting other
technical amendments in response to
public comment that certain other rules
are no longer operative due to actions
taken by the FASB. These amended
rules include:

A. Rule 3-21 of Regulation S-X
captioned, Special Provisions as to
Financial Statements of Companies
Engaged in Marketing Computer
Software. This rule is supplemented by
a note indicating that its requirements
shall not apply to financial statements
that reflect the adoption of a FASB
pronouncement that provides guidance
in this area. This rule is being deleted
since SFAS 86, Accounting for the Costs
of Computer Software to be Sold,
Leased or Otherwise Marketed, is
applicable to fiscal years beginning after
December 15, 1985.

B. Rule 4-08(j) of Regulation S-X
captioned, Leased assets and lease
commitments of regulated enterprises
subject to the rate-making process. This
rule requires expanded lease-related
disclosures in the financial statements
of certain rate regulated registrants that
are not required to follow the provisions
of SFAS 13, Accounting for Leases.
Consistent with the provisions of SFAS
71, Accounting for the Effects of Certain
Types of Regulation, rate regulated
registrants are no longer exempt from
the provisions of SFAS 13. Therefore.
the rule is being deleted since It is no
longer necessary.

34 One commentator indicated that a literal
application of SFAS 69 would effectively eliminate
use uf the so-callw "shat-cut" method of
.Iculatng income takes, presently permitted under
Topic 12-D-1 of the staff accounting bulletin series.

Certain Findings

Section 23(a)(2) of the Securities
Exchange Act ("the Act") 35 requires the
Commission, in adopting rules under the
Act, to consider the anti-competitive
effect of such rules, if any, and to
balance any impact against the
regulatory benefits gained in terms of
furthering the purpose of the Act. The
Commission has considered the
amendments and additions to
Regulation S-X, Forms 10-K, X-17A-5,
20-F, Schedules 13E-3 and 13E-4, and
Rule 14a-3, in light of the standard cited
in Section 23(a)(2) and believes that
adoption of these changes will not
impose any burden on competition not
necessary or appropriate in furtherance
of the Act.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Chairman of the Commission
previously certified that the proposed
amendments will not have a significant
impact on a substantial number of small
entities. No comments were received on
this certification.

List of Subjects in 17 CFR Parts 210, 240,
249, 259 and 274

Accounting, Reporting and
Recordkeeping Requirements, Securities,
Utilities, Investment Companies.

Text of Amended Rules

In accordance with the foregoing, title
17, chapter I1, of the Code of Federal
Regulations is amended as follows:

PART 210-FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for part 210
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g. 77h, 77j. 77s.
77aa(25}, 77aa(26, 781, 78rn, 78n, 78o, 78w(a),
79e(a) (b), 79n, 79t, 80a-8, 80a-20, 80a-29,
80a-30, 80a-37, unless otherwise noted.

§ 210.3-01 [Amended]
2. The first paragraph of the

introductory note preceding § 210.3-01 is
amended by revising the phrase
"changes in financial position" to read
"cash flows".

a3 15 U.S.C. 78w~a)(2).

§§ 210.3-0, 210.3-03, 210.3-09 and 210.3-
12 [Amended]

3. By amending the following sections
to revise the phrase "changes in
financial position" to read "cash flows".

§ 210.3-02 (a) and (b)
§ 210.3-03(b)(2) (2 places)
§ 210.3-09(c)
§ 210.3-12(a)

4. By amending § 210.3-18 to
redesignate paragraph (a)(3) as (a)(4)
and by adding new paragraph (a)(3) and
by revising paragraph (b) to read as
follows:

§ 210.3-18 Special provisions as to
registered management Investment
companies and con1anies required to be
registered as management Investment
companies.

(a) * * *

(3) An audited statement of cash
flows for the most recent fiscal year if
necessary to comply with generally
accepted accounting principles. (Further
references in this rule to the requirement
for such statement are likewise
applicable only to the extent that they
are consistent with the requirements of
generally accepted accounting
principles.)
* * * , *

(b) If the filing is made within 60 days
after the end of the registrant's fiscal
year and audited financial statements
for the most recent fiscal year are not
available, the balance sheet or
statement of assets and liabilities may
be as of the end of the preceding fiscal
year and the filing shall include an
additional balance sheet or statement ol
assets and liabilities as of an interim
date within 245 days of the date of filing.
In addition, the statements of operations
and cash flows (if required by generally
accepted accounting principles) shall be
provided for the preceding fiscal year
and the statement of changes in net
assets shall be provided for the two
preceding fiscal years and each of the
statements shall be provided for the
interim period between the end of the
preceding fiscal year and the date of the
most recent balance sheet or statement
of assets and liabilities being filed.
Financial statements for the
corresponding period of the preceding
fiscal year need not be provided.

§ 210.3-16 [Amended]

5. By amending § 210.3-18(c) to revise
the phrase "statements of operations
and changes in net assets" to read
"statements of operations, cash flows.
and changes in net assets".
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§ 210.3-19 [Amended]
6. By amending § 210.3.-19 (a)(2) and

(d) to revise the phrase "changes in
financial'position" to read"'cash flows".

§ 210.3-21, [Remnoved)
7. By removing § 210.3-21.
8. By amending, § Z10.4-08 to add

paragraph (h)(3) to' read as follows:

§ 210.4-08 General notes to financial
statements.

(3) Paragraphs (h) (I] and (2) of this
section shall be applied in the following
manner to financial statements which
reflect the adoption, of Statement of
Financial Accounting Standards 109,
Accounting for I come Taxes.

(i) Thedisclosures required by
pararaph (4tt)}, ii): of this section and
by the parenthetical: instruction at. the
end of paragraph (h)(1) of this section
and by the introductory sentence of
paragraph (h)(,2),ofthis section shall'not
apply.

(ii) The instructional note between
paragraphs (hi (1) and (2) of this section
and the balance of the requirements of
paragraphs (b) (1) and (2) of this section
shall continue to apply.

9. By removing and reserving
paragraph (j) of § 210.4-8.

10. By amending t 210.4-08(k)(t) to
revise the phrase "changes in financial
position" to read "cash flows".

11. By revisingparagraph (i(4)(i) of
§ 210;4-10 to read as follows:

§ 210 4-10. Flntcl l aeountifanad
reportlng,ter alIand go& producing
actvitas.purnant to tba Federal securities
laws and-the Energy Policy and
Conservation Act of 1975.

(i) Application of the full'cost method
of accounting,
* * * * *

(4] Limitation on capitalized costs,. (i)
Fjr each cost center, capitalized costs,
!ess accumulated amortization and
related deferred income taxes, shall not
exceed an amount (the cost center
ceiling) equal to the sum of:

(A] The present value of estimated
future net revenues computed by
ipplying current prices of oil and gas
reserves (with consideration of price
changes only to the extent provided by
contractual' arrangements) to estimated
future production of proved'oiland gas
reserves as of the date of the latest
balance-sheet presented, less estimated:
future expenditures (based on current
costs], to. be: incurr& in developing and
producing the proved reserves computed
using a discount factor of tenperaeni.
and assuming eontinuamion:of: existing
economic.conditions;;l lis

(B) the, cost, of propertiewnot baing
amortized pursumnt to paragraph
(i)(3)(ii oft this seKtion plus

(C) the lower of cost or estimated fair
value ofunproven properties included in
the costs being amortized; less

(D), income tax effects related to
differences between the book and tax
basis of the properties referred. toin
paragraphs (i)(4(i)(B) and (C) of this
section.

12. By amending paragraph U1 of
§ 210.4-10 to revise in the first sentence
the phrase "income tax;, allocation, by the
deferred. method!' to read "income tax
allocation by a method which complies
with generally accepted accounting
principles", and removing the second
sentence of the paragraph.

T3. By removing paragraph (k), of
§ 210.4-10.

14. By amending § 210.7-04 by
removing paragraph 2. and by
red'esignating paragraphs, 3- through 11
as paragraphs 4 through. 2 and by
adding paragraph ato read as follows:

§ 210.7-04 Income statements.

3. Realized in vestmantRains and- lsses.
Disclose the following amounts:

(a] Net realized investment gains and-
losses, which shall be showniseparately
regardless of size.

(b) Indicate is.a fotnota the registrants
policy with respect to whether investment
income and realized gains and losses
allocable to policyholders -and: separate
accounts are ineludedlin theinvestment
income andlrealizadigain and los amounts
reported in theincome statement. Ifthe
income statement includes investment
income and realized gains and loses
allocable to policyholdera and'separate
accounts, indicate the amounts of such
allocable investment income and realized
gains and losses and the manner in which the
insurance enterprise's obligation with respect
to allocation of such-invoestment income and'
realized gains and losses is otherwise-
accounted for in the financial statements.

(c) The method followed in determining the
cost of investments sold (e.g., "average cwt"
"first-in, first-out," or "identified certificate")
shall be disclosed.

(d) For each period for which an income
statement is filed, include in a note an
analysis of realized andunrealized:
investment gains and losses an fixed.
maturities and equity securities. For each
period, state separatelyi forfixedimaturities
[see § 210.7-03.1(a)] and for equity securities
[see § 210.7-03.1(b)] the following amounts:

(1) Realized investment gains and losses,
and

(2) The change during the periolin the.
difference between valia.and coaL.
The change in the difference between value
andaast, shall be giVen for both catuimof'
investments even though they may be shown.

on the relatd: balance s/heetmostabasi other
than value.

a. *

I&ftB amending 1' 21&L7;-O by relising
newly redesignatedtpanagaphs l and
12 to read as follows:

§ 210.7-04 Income satements.

11. Equity in earnings of unconsolidated
subsidiaries and 50% or less owned persons.
State, parenthetically or i aiaots,the amount,
of dividends reeiveAd.from snch peraaons..f
justified by the circumstances,. this item may.
be presented'in a.different position and a
different manner. (See § 210.4 -O{)* )'

12. Income or loss from continuing
operations.

16. By revising § 210.10-01(a)(4) to
readlas follbws:.

§ 210.10-04 Interim fluancial statements.

(a] * * *

(4) The statemea of, cash flowsmqmr
be abbreviate, startingwith a singW
figure-of net ash feaws, frm.operaing.
activities and showng cashchaaps
from inveting and fiaminged ifies
individnly, only whnthaoI exceed W0%
of the average of, not cash Bow& frorm
operating activities for the most recent
three yera. Nbtwit ,ftanding tis tosei
§ 210.4-02 appitesand-d minimis,
amounts therefbre need not be shown
separately.
a * * a a

17. By amending § 210.10-01(c) (3)'and
(4) to revise the phrase "changes in
financial position" to read "cash flbws"..

§ 21012-04 [Ama irl .

18. ftamending 6 2M=4I a) to,
rewise thew'phr "changes ib fin m e-,
position" tmad,"oaa flows'

§ 21At12-16 [fMneadO .
19 By amending §, 21(LI -16f ta revise

the "Segment" heading unrracolumn H-
of the- schedule to. read "Benefitz cltims,
losses, andi settlemt expenses bcaption
5)" and;to'revia&Afotntet 4to the
schedul t .eadt "The total of. columns I
and I should agree with the amount
shown for incom statement, caption 7".

PART 240--GENERAL.RULES AM
REGULATION6WSECURIVUES
EXCHANGE ACT OF- MM

20. The authority citationfor part 240
continues to read as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s,
77eee, 77ggg, 77nnn, 77ss;7 P7ttt. 7ft; 78d, 781,
78j, 781, 78m, 78ft 78am.7A ,f.78;.78s,.
78J(4,,7t,m a-Zl ;8 -28, 8Oa,-2t. 80a-
37, 0, - 80-4.an&8Qb.-'1, unless
otherwise not"d
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§§ 240.13e-100, 240.13e-101, 240.14a-3
and 240.17a-5 [Amended]

21. By amending the following
sections by revising the phrase "changes
in financial position" to read "cash
flows".
§ 240.13e-100 Item 14(a)(2)
§ 240.13e-101 Item 7(a)(2)
§ 240.14a-3(b(1)
§ 240.17a-5(g)(1)

§ 240.17a-5 [Amended)
22. By amending § 240.17a-5 by

revising the phrase "Changes in
Financial Position" to read "Cash
Flows".

PART 249-FORMS, SECURITIES
EXCHANGE ACT OF 1934

23. The authority citation for part 249
continues to read as follows:

Authority: 15 U.S.C. 78a, et seq.. unless
otherwise noted;

24. By amending Form 20-F
(referenced in § 249.220f) Item 17(c) to
redesignate paragraph (2) as paragraph
(3) and Item 18(c) to redesignate
paragraphs (2) and (3) as paragraphs (3)
and (4) and by adding new Items 17(c)(2)
and 18(c)(2) both to read as follows:

§ 249.220f Form 20-F, registration of
securities of foreign private Issuers
pursuant to section 12(b) or (g) and annual
and transition reports pursuant to sections
13 and 15(d).

Form 20-F
* * * * *

(c) * * *

(2) If financial statements are
prepared under a comprehensive body
of accounting principles that does not
include a requirement for a statement of
changes in financial position or a
statement of cash or funds flow, the
basic financial statements shall include
a statement of cash flows which meets
the requirements of U.S. generally
accepted accounting principles. If the
financial statements are prepared under
a comprehensive body of accounting
principles that includes a requirement
for a statement of cash or funds flow
that differs from the requirements under
U.S. generally accepted accounting
principles, cash flow information that is
substantially similar to the requirements
under U.S. generally accepted
accounting principles may be presented
in a separate statement of cash flows or
in a footnote.

§ 249.310 [Amended)
25. By amending Form 10-K

(referenced in § 249.310) Item 8(a)(2) to
revise the phrase "changes in financial
condition" to read "cash flows".

PART 259-FORMS PRESCRIBED
UNDER THE PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

26. The authority citation for part 259
is revised to read as follows:

Authority: 15 U.S.C. 79e, 79f, 79g, 79j, 791.
79m. 79n, 79q, 79t.

§ 259.5s [Amended]
27. By amending Form U5S

(referenced in § 259.5s) ITEM 9 to revise
the phrase "changes in financial
position" to read "cash flows".

PART 274-FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

28. The authority citation for part 274
continues to read, in part, as follows:

Authority: The Investment Company Act of
1940, 15 U.S.C. 80a-1. et seq.. unless
otherwise noted:

29. By amending Form N-4 (referenced
in § 274.11c) to revise Item 23(a)(iii) and
add new Item 23(a)(iv) to read as
follows:

§ 274.11c Form N-4, registration
statement of separate accounts organized
as unit Investment trusts.

Form N-4
* * *

Item 23. Financial Statements

(a) * * *
(iii) An audited statement of cash

flows for the most recent fiscal year if
necessary to comply with generally
accepted accounting principles.

(iv) Audited statements of changes in
net assets conforming to the
requirements of Rule 6-09 of Regulation
S-X [17 CFR 210.6--091 for the two most
recent fiscal years.

Dated: September 24, 1992.
By the Commission.

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 92-23834 Filed 9-30-92; 8:45 am]
BILNG CODE 8010-01-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

21CFR Part 5

Delegations of Authority and
Organization; Office of Orphan
Products Development

AGENCY: Food and Drug Administration.
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
relating to general redelegations of
authority from the Commissioner of
Food and Drugs to add the Director,
Office of Orphan Products Development,
to those FDA officials already
authorized to establish research,
investigation, and testing programs and
health information and health promotion
programs, which relate to assigned
functions, and to approve grants for
these same areas.
EFFECTIVE DATE: October 1, 1992.
FOR FURTHER INFORMATION CONTACT:
Ellen Rawlings, Division of Management
Systems and Policy (HFA-340), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857. 301-443-
4976.
SUPPLEMENTARY INFORMATION: FDA is
amending the regulations in § 5.25
Research, investigation, and testing
programs and health information and
health promotion programs (21 CFR
5.25) to add the Director, Office of
Orphan Products Development, to those
FDA officials already authorized to
approve grants for research,
investigation, and testing programs ano
health information and health promotion
programs under sections 301, 307, 311,
1701, 1702, 1703, and 1704 of the Public
Health Service Act. Redelegation of this
authority will aid the Office of Orphan
Products Development, in carrying out
its responsibilities more efficiently.
Accordingly, FDA is adding § 5.25(a)(7)
as set forth below.

Further redelegation of the authority
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such position in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports. Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5-DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7 U.S.C.
138a. 2271; 15 U.S.C. 638. 1261-1282, 3701-
3711a; secs. 2-12 of the Fair Packaging and
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Labeling Act (15 U.S.C. 1451-1461); 21, U.S,C.
41-50, 61-63, 141-149, 467f, 679(b),.801-88,
1031-1309;, secs. 201-903 of the Federal Food,
Drug, and Cosmetic Acti (21 U.S.C. 321-394):,
35 U.S.C. 156; secs. 30, 302. 303.107, 310, 311,
351, 352. 361, 362 1701-1706, 2101- of the-
Public Health Service Amt (42 U.S.C. 241, 242.
242a, 2421, 242n, 243, 282 263, 264, 265, 300u-
300u-5, 300aa-1); 4Z U.S.C. 1395y, 3246b,.4332,
4831(a), 10007-10000; E.O 11490, 11921, and
12591.

2. Section 5.25 is amended by adding
new paragraph (a)(7)to read as follows:

§ 5.25 Rmnd, itloftoltaet
program d he&Infomntion and
health promotionprooranm.

W! ,* * *
(7) The Director, Office of Orphan

Products Development.

Dated: September. 28, 1982,
Michael R. Taylo,
Deputy Commissionerf r Policy..
[FR Doc. 92- 23746 Filed9-30#.O; 8:45 am],
BILLING COW 4M-0"F-I

21 CFR Part 310

[Dockethb, S1-62s

Status of Certain Over-the-Counter
Drug-Catmgwy N andl Ifftte
Ingredket9;T la t *Amwxdtwm

AGENCY: Food and Drug Administration,
H-IS.
ACTAGIC.Iinal, rule; technical
amendment.

SUMMARYz The Food and, Drug,
Administration (FDA) is amending the
regulations regarding thw eatuas of
certain' over-the-counter (OTC) dug
Category It and III active ingredients.
This final rule makes a, nemibstantive
correction. to. the finaL s egaltions that
were published in the FbdbralRegister
of November 7, 1990 (55TFRf 4 4. That,
final rule listed. the name ofan active
ingredient incorrectly. Thisadocument
corrects that. error and; provides-
clarification of the finaf rule for certain
OTC drug prodhcts.
EFFECTIVE DTe: Octuber-1, 1992..
FOR FURTHERI N ORMATW'C NTACr
William E* Gilbertson, Center for Drug
Evaluation2 and Reserch(ID-*10),,
Food and Drug Administration, 56001
Fishers Lane, Rockvill, NM 20857, 301-
295-8000.
SUPPLEMENTARY' INFOOMMM This
document amends the final rule.
concerning.drug products containing
certain active ingredienteoffered OTC.
for certain uses in 21 CFR part 310 (as
set forth in the Federal Register of
November7, 1990[(55FF46914)'. That
final rule listed an active ingredient

incorrectly. This final rule corrects that,
error in the regulations. As noted above,
this amendment institutes.a change that
is nonsubstantive in nature. Because the
amendment is not controversial and
because, when effective, it provides
clarification, of a final rule for OTC drug
products, FDA finds that the usual
notice and comment, procedures and
delayed, effective date are unnecessary,.

List of Subjects in 21 C1W Part31'
Administrative. practice. and.

procedure, Drugs, Labeling, Mdical.
devices, Reportingand recordkeeping;
requirements.

Therefore under the FederalFood,,
Drug, and Cosmetic Act and under.
authority delegated, to:the Commissioner
of Food andDrugs, 21 CFRpart 310 is
amended as follows:

PART 310-NEW DRUGS

1. The authorit citation for 21 CMW
part 3flconnuestmread asflilbvw

Authority: Secs. 20or,,301 501; 502, SIM, 05,
506, 507, 510-511, 5W20; 01(ft, 701, 704,78 76
of the FedbtelFtodi Dkt$ and! Cmei Aet
(21 U.S.C. 31.31 5~35 5j3l~D,37
3O0b-360f, 30*i3BfA);,371, 374, 375,.W0
secs. 215,301, 302(p}),1,%,364.360? cfithe-
Public Health Service. AcL(42.U.S.C. 21A,241,.
242(a), 262, 23b-283n)..

§ 310.545 [ lKmnd"d1
2. Section 310:545 Dug:pradbcts

containing certain active mlredfbnts
offered overzthe-countar (OTC7 ,br
certain uses is amendd in paragraph
(a)(31'by removing the entry
"Carboxymet eflhilbse" andtadtnig.in
its place the entry
"Carboxymethy4efelhilbse sodium".

Dated: September 23.1WL
Michael R. TaWsr;. -
Deputy COmmiffsionarfonM aiay;
[FLDc., 9?2,W4Id!9;- ,6am
ElILLING COam -401P

DEPARMEM OF TMl I1I11NK0

Office e Swuf a Mlnn Ielami~m

and Enformeme"

30 CFR Part 917

Kentucki Regwdatory ProqramZ
Definitions; Exemptlonftr Cati
Extraction Incidental to ExtraclOnrof.
Other Mlnerals; *oar ELplbraftn;
Kentucky BondlttctoI: BscRilIhgland
Grading;and POstmihlh ald Use

AGEIYr3T Oiefi e'of'Suria e Mining
Reclamatioir andlognfrcementj(OSMq
Interior.
ACTION: Final'rul ,, approval of'
amendment

SUMMARvc OSM is announcing, the
approval, with exceptions, of a proposed
program amendment, to,the Kentucky,
regulatory, program (hereinafter refer'ed
to asithe Kentuaky program) under the'
Surface Mining Control andReclamation
Act, of. 197- (SMCRA). Th'amendment
consists of proposed modificalionw-toa,
number of Kentucky, ruleein, arious
subject ameasfor the pn'pseo of
mainiining eonsiatency'with revised
Fedeal requirement, claAifyin:
ambigupi, improvingepaeatiomal
efficiencyland implementethe
additional flexibility, ifodedbM
FederahrlumIatr ' -rvisins,
EFFECTIVE AMI'OettIet'l" 100'.

FOR FURTtEI"3WNOUMITWCONTACT'
William J. Kovacic, Elitectnr, Lexihngm.
Field Office. Office ofS'uface Mhitng
Reclamation and Enfthrerment 2075
Regency Road Lexington. Kentucky
40503, Telephone (100t23T-Z89X
SUPPLEUMM Y INERMATIOZ.

I. I3dkgmunion, the IMeuwa*rograini.
II. Submiibnof AmnendmenttIII. Diraetw*Rizninp.

IV. Summaeryand'Diapositi o£,nimmnte.
V. Direclor'sa1eciaion..
VI. Procedural'Dieterminalions,.

I. Backlg :oa thwkenlmeigk PFiegmts

On.May Il; 1982; thegSacrethry of the
Interior eonditionally approved'the
Kentucky, program. Informatibn
pertinent ta the gpneratbackground'and
revisions to the proposed'permanent
program submission, as well as the
Secretary's findings.,thedisposition of'
comments and'a dbtairad~explenatfon of
the conditions: of approvar can be found,
in the Mby 18,19,. deraLR6Saer (47,
FR 21404-21A35), ShIhSeq[Pentactiana
concerning the aondition&. Qtapproval
and proposed'amendments are
identified at3Q.CER917.11.922.1L917.15,,917 lfl, and" 91.17.,

II. SubiibssoMemdlnets

By lbtter datedflJne2I&1991
(Adinimstrative Recoci I umber KY-
1059J1 Kentucky, submilted a proposed
program.amwedmknt.mdTylng,1.
regulations and incorporating tvwa.
Technical Reclamati aMemarmndum
(No. 19,andLNo._20)..

OSMannounced rezaipt of the
proposed. amendment Inthe. Jl 22,
1991, Fedenla a.iat L FR 3339A),, and.
in the same notice., oRled.the pubkQ
comment pedi& and paidid.
opporlanit for a.publihearing.oad.w
adequacy of the proposedaadowat"
The comment period, cDaed,enAgust
21, 1961W.

By lettesdamNomhe, Tk 9JI
(Adminim ,ttR c"Numtn i.-

'1079, K sk roiaki, '
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cf the June 28,1991, submission dealing
with general permitting previsions at 405
KAR 8.010. OSM has separated the
November 11, 1991, resubmission from
Kentucky's original amendment dated
June 28, 1991, and will process the
resubmittal separately in a future Federal
Register notice.

By letter dated December 31, 1991
(Administrative Record Number KY-
1095), Kentucky submitted a proposed
program amendment which revises the
manner in which definitions of terms are
reflected in Kentucky's regulatory
program. The amendment deletes 405
KAR 7:020 which currently contains
most of the definitions relevant to
Kentucky's program, and adds new
definition sections at the beginning of
each Chapter of the Kentucky
regulations, as follows: 405 KAR 7:001
definitions for 405 KAR chapter 7, 405
KAR 8:001 definitions for 405 KAR
chapter 8, 405 KAR 10:001 definitions for
405 KAR chapter 10, 405 KAR 12:001
definitions for 405 KAR chapter 12, 405
KAR 16:001 definitions for 405 KAR
chapter 18, 405 KAR 18:001 definitions
for 405 KAR chapter 18, 405 KAR 20:001
definitions for 405 KAR chapter 20, and
405 KAR 24:001 definitions for 405 KAR
chapter 24. The proposed amendment
includes those changes to terms or
additions of new terms that were part of
the proposed program amendment
(Administrative Record Number KY-
1059) submitted on June 28,1991. In
addition, the proposed amendment
deletes the definitions of several terms
which are not used within Kentucky's
program, and modifies several
definitions by replacing the current
definitions in the Kentucky
Administrative Regulations with
reference to definitions in Kentucky's
Revised Statute.

OSM announced receipt of the
December 31. 1991, submission in the
January 30, 1992, Federal Register (57 FR
3601), and in the same notice, opened
the public comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed period
closed on March 2, 1992.

By letter dated April 1, 1992
(Administrative Record Number KY-
1124). Kentucky submitted modifications
to the December 31,1991, submission
discussed above. The modifications
represent changes to specific definitions
made as a result of Kentucky's formal
promulgation process under Kentucky's.
Revised Statute chapter 13A. *

OSM announced receipt of the April 1,
1992, resubmission in the May 21, 1992.
future Federal Register (57 FR 21637),
and in the same notice, reopened the
public comment period and provided

opportunitl for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on June 5,
1992.

By letter dated January 22, 1992
(Administrative Record Number KY-
1107). Kentucky submitted a proposed
program amendment which modified 13
of the 19 regulations included in the
State's June 28,1991 submission. This
resubmission incorporated changes
made to the proposed regulations during
the State promulgation process. Also
included in the resubmission were two
publications entitled "Kentucky
Agricultural Statistics 1989-1990" and
"Kentucky Agricultural Statistics 1990-
1991", which were incorporated by
reference in 405 KAR 16:200.

OSM announced receipt of the
January 22,1992, submission in the April
13, 1992, Federal Register (57 FR 12775)
and in the same notice, reopened the
comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on May 13,
1992. The sections of the Kentucky
Administration Regulations (KAR)
included in the January 22, 1992,
resubmission are: 405 KAR 7:015
Documents incorporated by reference;
405 KAR 7:030 Applicability; 405 KAR
7:035 Exemption for coal extraction
incidental to extraction of other
minerals; 405 KAR 7:080 Small Operator
Assistance; 405 KAR 8:020 Coal
exploration; 405 KAR 10:200 Kentucky
bond pool; 405 KAR 16:190 and 405 KAR
18:190 Backfilling and grading; 405 KAR
16;200 and 405 KAR 18:200 Revegetation;
405 KAR 16:210 and 405 KAR 18:220
Postmining land use capability; and 405
KAR 20:010 Coal Exploration.

By letter dated March 13, 1992
(Administrative Record Number KY-
1119), Kentucky resubmitted that portion
of the June 28, 1991, submission dealing
with fish and wildlife resources
regulations at 405 KAR 8:030, 8:040,
16:180 and 18:180. OSM has separated
the March 13, 1992, resubmittal from
Kentucky's original amendment dated
June 28, 1991, and will process the
resubmittal separately in a future
Federal Register notice.

The January 22. 1992, submittal
included reference to 405 KAR 7:080
which deals with Kentucky's Small
Operator Assistance Program. Kentucky
had previously resubmitted that
regulation on December 5, 1991
(Administrative Record Number KY-
1085). The Decemrber 5, i991, resubmittal
was open for public review and
comment on December 31, 1991 (56 FR
67558). The public comment period
closed on January 15, 1992, and a final
rule was published on April 15, 1992 (57

FR 13043), approving the amendment to
405 KAR 7:080. As approved on April 15,
1992, the rules in 405 KAR 7:080,.
submitted on December 5, 1991, are
identical to the rules in the January 22,
1992, resubmission. Therefore, no further
discussion of 405 KAR 7:080 is required.
In addition, 405 KAR 16:200 and 405
KAR 18:200, which deal with
revegetation, are being separated from
Kentucky's January 22, 1992,
resubmission, along with the two
publications regarding Kentucky's
agricultural statistics referred to above,
and will be considered separately by
OSM in a future Federal Register notice.

III. Director's Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17 are the Director's
findings concerning the proposed
amendment to the Kentucky program.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

A. Revisions to Kentucky's Regulations
that are Substantively Identical to the
Corresponding Federal Regulations

State Federal
regulations Subject counterpart (30
(405 KAR) CFR)

7:030 sec. Applicability .............. 700.11 (a)(4).
3(1)(d).

7:035 sec. Incidental Coal 702.5 (Except for
1. Extraction. definition of

terms).
7:035 sec. Incidental Coal 702.11.

2. Extraction.
7:035 sec. Incidental Coal 702.12.

3. Extraction.
7:035 sec. Incidental Coal 702.13.

4. Extraction.
7:035 sec. Incidental Coal 702.14.

5. Extraction.
7:035 sec. Incidental Coal 702.15.

6. Extraction.
7:035 sec. Incidental Coal 702.16.

7. Extraction.
7:035 sec. Incidental Coal 702.17.

8. Extraction.
7:035 sec. Incidental Coal 702.18.

9. Extraction.
8:020 sec. Coal Exploration 772.11 (b)(3)

1 (2)(c).
8:020 sec. Coal Exploration . 772.14.

4.
16:210 Postmining Land 816.133(a).

sec. I Use'Capabil.ty
(1) tfru01.Kb).

18:220 Postmining Land 817.133(a).,
sec. 1 Use Capability.
(1) thru
(1)(b).

20:010 Coal Exploration . 772.14(a).
sec. 4,
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Because the above proposed revisions
are identical in meaning to the
corresponding Federal regulations, the
Director finds that the proposed rules
are no less effective than the Federal
rules.
B. Revisions to Kentucky's Regulations
that are not Substantively Identical to
the Corresponding Federal Regulations

1. 405 KAR 7:021 Repeal of 405 KAR
7:020

Kentucky proposes to add 7:021
section I which repeals 7:020--
Definitions and abbreviations, that
defines. certain terms used in 405 KAR
chapters 7-24. As explained by
Kentucky in the Necessity and Function
section of 7:021, "405 KAR 7:020 is no
longer necessary because anew
administrative regulation is being
promulgated in each chapter of 405 KAR
chapter 7-24 that will contain the
definitions for the chapter". The new
administrative regulations being added
by Kentucky to replace 7:020 are:
405 KAR 7:001-Definitions of terms:

used in chapter 7
405 KAR 8:001-Definitions of terms

used in chapter 8
405 KAR 10:001-Definitions of terms

used in chapter 10
405 KAR 12:001-Definitions of terms

used in chapter 12
405 CAR 16:001-Definitions of terms

used in chapter 16
405 KAR 18:001-Definitions of terms

used in chapter18
405 KAR 20:001-Definitions of terms

used in chapter 20
405 KAR 24:001-Defintions of terms

used in chapter 24
To the extent that Kentucky's

proposal simply involves relocating
existing definitions from 405 KAR 7:020
or other regulations to the appropriate
new administrative regulation listed
above, the Director finds that the
proposal is not incOnsistent with the
requirements of SMCRA and the Federal
regulations,

In addition to relocating definitions,
Kentucky proposes to add new
definitions; revise, modify or delete
existing definitions; and delete certain
existing definitions and replace, them
with a reference to previously approved
definitions in Kentucky's Revised'
Statutes' (KRS). These additional
proposals arediscussed below,

(a) Proposed new definitions. (1) "
Kentucky proposes to add at 405 KAR
7:001, definitions for "cumulative
measurement period", "cumulative
production", "cumulative revenue",
,'mining area", and "other mineral"..
"Other mineral" is also defined in 405
K 8:,001. A portion of the definition of

"cumulative measurement period",
concerning criteria for determining the
beginning of the period, is contained in
405 KAR 7:035 section 1. As noted in
Finding "A" above, this portion of the
rule is substantively identical to the
Federal rule at 30 CFR 702.5. Each of
these terms is used in proposed 405 KAR
7:035 which deals with the exemption
for coal extraction incidental to the
extraction of other minerals. The
Director has determined that these
definitions for "cumulative production",
''cumulative revenue,,, "mining area",
and "other mineral" are substantively
identical to the Federal definitions at 30
CFR 702.5, and are, therefore, no less
effective than the Federal counterparts.

(2) Kentucky proposes to add at 405,
KAR 7:001 a definition of the term : I I:
"knowingly". As proposed, the term, :
means that a person knew or had reason.
to know in authorizing, ordering, or: .
carrying out an act or omission that the
act or omission constituted a violation
of SMCRA, KRS chapter 350.405 KAR
chapters 7 through 24, or a permit ,
condition, or that the act or omission.
constituted a failure or refusal to comply
with. an order issued pursuantto.
SMCRA,. KRS chapter 350, or 405 KAR.
Chapters 7 through 24..The Director
finds that the proposed definition is
substantively identical to, and no less
effective than,, the Federal definition at'
30 CFR 846.5.

(3) Kentucky proposes to add at 405
KAR 7:001. a definition of 'small.
operator", as used in the Small Operator
Assistance Program (SOAP) regulations
at 405 KAR 7:080,. to mean an operator
whose combined actual and attributed
production of coal does not exceed
300,000 tons during any period of twelve
(12)}consecutive months. While there is
no specific Federal definition of small
operator, the proposal is consistent with
the eligibility criteria for participation in'
Kentucky's SOAP as approved by the
Director on April 15, 1992 (57 FR 13043),
and with the Federal eligibility
requirements contained in the Federal
rule at 30 CFR 795.6.

(4) Kentucky proposes to delete the
definition of "willful violation", fornerly
at 405 KAR 7:020, and add a new
definition of "willfully and willful
violation" at 405 KAR 7:001, 8:001 and
10:001. As proposed, the term means
that a person acted either intentionally,
voluntarily, or consciously, and with
intentional disregard or plain
indifference to legal requirements, in
authorizing, ordering, or carrying'out an
act or omission that constituted a
violation of SMCRA, KRS chapter 360,
405 KAR chapters 7 through 24, or a
permit condition, or that constituted a
failure or refusal, to comply With a:

order issued pursuant:to SMCRA, KRS
chapter 350, or 405 KAR chapters 7
through 24. The Federal regulations
provide separate definitions for
"willfully" at 30 CFR 846.5, and- "willful
violation" at 30 CFR 7015 and 843.5.
Unlike the Federal definition of "willful
violation", Kentucky's proposed
combined definition does not stipulate
that the person who committed the act
or omission ,must have intended the
result that actually occurs. However,
since Kentucky's proposed definition
includes all intentional acts and
omissions, it will necessarily include all
acts and omissions specified in the
Federal definitions. Because Kentucky's
proposed combined definition will result.
in sanctions and penalties no less
stringent that those resulting from the

Tseparate Federai'definitions, the -
Director finds that the proposal is no
less effective than the Federal
.regulations.

(5] Kentucky proposes to replace the
definition of the term "fish and wildlife
habitat" found at 405 KAR 7:020, with a
definition of the term "fish and wildlife
land use" which is beingadded at 405
KAR 16:001 and 18:001. As proposed,
"fish and wildlife land-use", as used in
405 KAR 16:210 andin similar situations-
when referring to a premining or
pOStmining land use, means land
dedicated wholly or partially to the
production, protection, or management
of fish or wildlife. Areas considered as
having the fish and wildlife land use are
typically characterized by a diversity 'of
habitats in Which use by wildlife is the
dominant characteristic, whether
actively managed or'not'The Federal
definition, set forth at 30 CFR 701.5 as
part of thedefinition of "and use",
provides that "fish and.Wildlife habitat'

means "L) and dedicated wholly or
partially to the production, protection, or
management of species of fish 'or
wildlife". While Kentucky's proposed
definition is similar to the Federal
definition, the Federal definition
contains no provisions allowing a fish

'and wildlife land use without active"
management. However, this language is:
consistent with the preamble to the
revised Federal definition, which states
that "OSM agrees that the management
activities practiced on the land normally
are an accurate reflection of the land's
use. In generalas the intensity of the
management increases, the land u e
becomes more well defined. Howeve , in
some instances, a specific use can be

'identified without 'active management"
(48 FR 39893, September 1.,1983)..
Therefore,, the Director finds that the
proposeddefinition is iotinonsistet



45298 Federal Rester / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations

with the requirements of SMCRA and
the Federal regulations.

(6) Kentucky proposes to add a
definition of "ground cover" at 405 KAR
8:001, 16:.001 and 18,001. As proposed,
the term means the area of ground
covered by the combined aerial parts of
vegetation and litter produced and
distributed naturally and seasonally on
site, expressed as a percentage of the
total area of measurement. The Director
has determined that the proposed
definition is substantively identical to
and, therefore, no less effective than, the
Federal definition at 30 CFR 701.5.

(7) Kentucky proposes to add a
definition of "growing season" at 405
KAR 8:001, 16:001, 18:001 and 24:001. As
proposed, growing season means the
period during a one (1)-year cycle, from
the last killing frost in the spring to the
first killing frost in the fall, in which
climatic conditions are favorable for
plant growth. Kentucky identifies this
period as normally extending from mid-
April to mid-October. While there is no
direct Federal counterpart, the Director
finds that the definition adds clarity to
Kentucky's program and will not render
that program inconsistent with the
requirements of SMCRA and the Federal
regulations.

(8) Kentucky proposes to add a
definition of "higher or better uses" at
405 KAR 16:001 and 18:001. As proposed,
the term means postmining land uses
that have a higher economic value or
nonmonetary benefit to the landowner
or the community than the premining
land uses. The proposed definition is
substantively identical to the Federal
definition at 30 CFR 701.5. Therefore, the
Director finds the proposal no less
effective than its Federal counterpart.

(91 Kentucky proposes to add a
definition of the term "valuable
environmental resources" at 405 KAR
16:001 and 18:001. As proposed, the term
means:

(a) Listed or proposed endangered or
threatened species of plants or animals
or their critical habitats listed by the
Secretary of the Interior under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), or
those species or habitats protected by
similar state statutes; and

(b) Habitats of unusually high value
for fish and wildlife, as determined by
the cabinet in consultation with state
and Federal agencies with
responsibilities for fish and wildlife.

The defiled term, for which there is
no Federal deftnition, is used i 405 KAR
chapters is and IL Both of these
reguation chap4ers are the subject d a
separate froposed pnognt aadrsnt
which is curently ondnr review by
OSM. Therefor., the Direckr is

deferring final action on the proposed
definition pending action by OSM on the
proposed changes to 405 KAR chapters
16 and 18.

(10) Kentucky proposes to add
definitions of the acronyms "RAM" and
"TRM", to mean Reclamation Advisory
Memorandum and Technical
Reclamation Memorandum,
respectively. "RAM" is proposed to be
added to 405 KAR 16:001, 18:001, 20:001
and 24.001. "TRM" is proposed to be
added to 405 KAR 8:001, 16:001 and
18:001. While there are no Federal
counterparts, the Director finds that the
proposals will not render Kentucky's
program inconsistent with the
requirements of SMCRA and the Federal
regulations.

(b) Proposed revisions, modifications
and deletions. (1) Kentucky proposes to
revise the definitions of "forestland"
contained in 405 KAR 8:001, 16:001 and
18:001, "industrial/commercial lands"
contained in 405 KAR 16:001, 18:001 and
20:001, "pastureland" contained in 405
KAR 8:001, 16:001 and 18:001, "cropland"
contained in 405 KAR 8:001, 10:.001, 18:001,
18:001 and 20:001, and "resideptial land"
contained in 405 KAR 8:001, 16:001,
18:001 and 20:001, by deleting reference
to land used for support facilities and
other facilities which directly relate to
specific land use. The reference
proposed for deletion is not part of the
Federal definitions of these specific land
uses as set forth in 30 CFR 701.5. The
Director finds that the proposed
deletions will not render Kentucky's
program inconsistent with the
requirements of SMCRA and the Federal
regulations since the definitions, after
the deletions, are substantively identical
to their Federal counterparts.

In addition, Kentucky proposes to
further revise the definition of
"Industrial/commercial land" by
deleting reference to commercial
agricultural activities including
pasturing, grazing, and watering of
livestock, and the cropping, cultivation
and harvesting of plants for sale or
resale. Kentucky made this proposal in
response to a 30 CFR part 732 ntfice
from OSM dated February 8, 1990
(Administrative Record Number KY-
967). In that notice, OSM found that the
inclusion of commercial agricultural
activities in the definition of "industrial/
commercial land" renders the definition
less effective than the Federal rules and
less stringent than SMCA. Therefore,
the Director finds that the proposed
definition is now no less effective than
its Federal counterat as set forth at 30
CFR 731.5.

(2) Kentucky proposes to revise the
definition of "land ure" at 405 KA
7, o0, 00 , to. , I9ioGI, l 0o1 amd

20:001, by including reference to land
used for support facilities that are an
integral part of the specific land use.
This addition is consistent with the
Federal definition of "land use" set forth
at 30 CFR 701.5. In addition, Kentucky
proposes to add to the definition a
statement that "(I)n some instances, a
specific use can be identified without
active management". While this
statement is not part of the Federal
definition, the language is consistent
with the preamble to the Federal
definition, which states that "OSM
agrees that the management activities
practiced on the land normally are an
accurate reflection of the land's use. In
general, as the intensity of the
management increases, the land use
becomes more well defined. However, in
some instances, a specific use can be
identified without active management"
(48 FR 39893, September 1, 1983).
Therefore, the Director finds that the
proposed definition is no less effective
than its Federal counterpart.

(3) Kentucky proposes to revise the
definition of the term "incidental
boundary revision" at 405 KAR 8:001 by
deleting references to limitations to be
applied in determining whether or not
extensions for new areas will be
considered incidental boundary
revisions, and the reference to
limitations on cumulative acreage added
by successive revisions. These
limitations being proposed for deletion
by Kentucky are included in a separate
proposed amendment (Administrative
Record Number KY-1123) dealing wilh
405 KAR 8m, General Provisions for
Permits. That amendment is currently
under review by OSM. There is no
Federal definition of the term. With the
understanding that limitations on
incidental boundary revisions-are the
subject of another pending program
amendment, the Director has
determined that the proposed deletions
will not render Kentucky's program
inconsistent with the requirements of
SMCRA and the Federal regulations.

(4) Kentucky proposes to revise the
definition of "previously mined area" at
405 KAR 8:001, 1sol0 and 14:001 by
adding reference to coal mnmng
operations conducted prior to August 3,
1977, where the land has not bee
reclaimed, and where there is no
continuing responsibility to reclaim to
the standards set by Kentackys
program. The Director has determined
that the new langmge proposed to be
added does not change th meaning of
the term,"previoasly mined area", but
rather provide. noe speificty to the
defintio mi. addition, the proposed
languave bring Kea~tuey deften of
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"previously mined area" into
compliance with Judge Flannery's
decision of February 12, 1990. Notional
Wildlife Federation v. Lujon 733 F.
Suppi. 419, 438 (D.D.C. 1990). In that
decision, Judge Flannery ruled that a
"previously mined area" must be an
area mined before August 3, 1977, the
effective date of SMCRA, and not
reclaimed to the standards of SMCRA.
Therefore, the Director finds that the
proposal is no less effective than its
Federal counterpart at 30 CFR 701.5.

(5) Kentucky proposes to revise the
definition of "public park" at 405 KAR
8:001 and 24:001 by emphasizing that the
subject area has been designated
primarily for public recreational use. As
revised, the definition is substantively
identical to the Federal definition at 30
CFR 761.5. Therefore, the Director finds
that the proposal is no less effective
than its Federal counterpart.

(6) Kentucky proposes to revise the
definition of "substantially disturb" at
405 KAR 8:001 and 20:001, for purposes
of coal exploration, by changing the coal
production threshold from "more than
250 tons" to "more than 25 tons". The
Federal definition, at 30 CFR 701.5,
retains the larger threshold. The
proposed revision in consistent with
OSM's earlier approval of Kentucky
legislation that changed the tonnage
limitation in connection with coal
exploration as set forth in 405 KAR 8:020
(56 FR 4721, February 6, 1991).
Therefore, the Director finds that the
proposal is no less effective than the
Federal definition.

(7) Kenlucky proposes to delete the
definitions of "date of primacy",
"federal land program", "grazingland",
"half-shrub", and "recurrence interval";
as well as the definitions of the
following acronyms, "ac"-acre, "I"-
liter, "mg"-milligram, "NPDES"-
National Pollution Discharge
Elimination System, and "USDI"-
United States Department of the
Interior. Kentucky proposes to delete
these definitions and abbreviations,
since the specific terms and acronyms
are not used within Kentucky's
regulations. Among the terms, only
"grazingland", "half-shrub" and
"recurrence interval" are defined in the
Federal regulations, all at 30 CFR 701.5.
However, grazingland is not an
alternative post-mining land use in
Kentucky; shrubs, rather than half-
shrubs, are used in Kentucky to measure
stocking success; and "recurrence
interval", referring to the frequency of a
precipitation event, is merely a
descriptive term not necessary because
the terms for precipitation events, such
as "10 year, 24 hour" or "100 year, 24

hour", already describe the event's
frequency. The Director finds that the
proposed deletions will not render
Kentucky's rules inconsistent with the
requirements of SMCRA and the Federal
regulations.

(c) Definitions replaced by reference
to Kentucky Revised Statute. (1)
Kentucky proposes to replace the
definitions of eleven terms contained in
Kentucky's Administrative Regulations
(KAR) with references to the definitions
of those terms as set forth in Kentucky
Revised Statute (KRS) 350.010 and
350.450(4)(c).
-The regulatory definitions of

"cabinet", "operator", "reclamation",
"secretary", and "surface coal mining
and reclamation operations" at 405
KAR 7:001, 8:001, 10:001, 12:001, 16:001,
18:001, 20:001 and 24:001, are
substantively identical to the
statutory definitions. ("Secretary" is
not defined in 405 KAR 16:001 and
18:001). Therefore, the Director finds
that the proposal to replace the
regulatory definitions with references
to the definitions contained in the
KRS will not render Kentucky's
program inconsistent with the
requirements of SMCRA and the
Federal regulations.

-The regulatory definition of
"operations" refers to surface coal
mining and reclamation operations
(Emphasis added), while Kentucky's
statutory definition refers only to
surface coal mining operations. A
reading of the definition itself, reveals
that it references only activities
directly related to the extraction of
coal and not to any reclamation
activities. There is no Federal
definition of "operations". The
Director finds that the references to
the statutory definition of
"operations" at 405 KAR 7:001, 8:001,
10:001, 12:001, 16:001, 18:001, 20:001
and 24:001, relating only to coal
extraction activities and not to
reclamation activities, will not render
Kentucky's program inconsistent with
the requirements of SMCRA and the
Federal regulations.

-The definition of "surface coal mining
operations" at KRS 350.010(1) was
approved by the Director on February
6, 1991 (56 FR 4721). At that time, the
Director noted that the regulatory
definition was inconsistent with the
amended statutory language and the
statutory language was controlling.
Thus, the proposal to replace the
regulatory definition at 405 KAR 7:001,
8:001, 10:001, 12:001, 16:001, 18:001,
20:001 and 24:001 with a reference to
the statutory definition is consistent
with the prior approval. Therefore, the

Director finds that the proposal will
not render Kentucky's program
inconsistent with the requirements of
SMCRA and the Federal regulations.

-The statutory definition of
"overburden", in addition to
containing the language of the
regulatory definition, expands its
coverage to include the material after
removal from its natural state in the
process of surface coal mining. This
additional data provides specificity
without changing the meaning of the
term. Therefore, the Director finds
that the proposal to reference the
statutory definition of "overburden"
at 405 KAR 7:001, 8:001, 16:001, 18:001,
20:001 and 24:001 will not render
Kentucky's program inconsistent with
the requirements of SMCRA and the
Federal regulations.

-The definition of "person" currently
set forth at 405 KAR 7:020 contains a
reference to governmental agencies,
units or instrumentalities and publicly
owned utilities or corporations of
governmental units. The Federal
definition at 30 CFR 700.5 contains the
same reference. Kentucky's statutory
definition does not contain such
reference. By letter dated July 20, 1992
(Administrative Record Number KY-
1169), Kentucky stated that they
propose to revise the statutory
definition in a program amendment to
be submitted to OSM in the near
future, by adding a reference to KRS
446.010(26) which provides that the
term "person" may extend and be
applied to the "bodies-politic".
Therefore, the Director is deferring
action on the proposal to replace the
current regulatory definition of
"person" with a reference to the
statutory definition until the proposed
program amendment discussed above,
is submitted and approved by OSM.

-The regulatory definition of
"approximate original contour"
contains references to other sections
of Kentucky's regulations dealing with
requirements for impoundments,
postmining rehabilitition of
impoundments, and postmining land
use. This is consistent with the
Federal definition at 30 CFR 701.5.
Kentucky's statutory definition does
not contain similar references. By
letter dated July 20, _992
(Administrative Record Number KY-
1169), Kentucky responded to an
inquiry dated April 1, 1992, from OSM
(Administrative Record Number KY-
1122) regarding the failure to include
the references in the statutory
definition. Kentucky pointed out that
the statutory definition is consistent
with the definition contained in
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section 701 of SMCRA, and contains a
reference to KRS 350.455 which is the
counterpart to section 515(b)(8) of
SMCRA, regarding permanent
impoundments. Kentucky stated that
inclusion of the references in the
statutory definition would be
redundant, as it is in the current
Federal definition, since the specific
requirements by their own terms
apply to impoundments, and need not
be included in the definition in order
to preserve their applicability. The
Director finds that the proposal to
reference the statutory definition of
"approximate original contour", as
clarified by Kentucky, will not render
the program inconsistent with the
requirements of SMCRA and the
Federal regulations.

-- Kentucky proposes to add.at 405 KAR
8:001, the term "small operator", as
the term is used in 405 KAR 8:030 and
8:040 sections 3(5). The proposal
consists of a reference to the
definition found at KRS 350.450(4)(c).
Kentucky's rules at 405 KAR 8:030 and
8:040 section 3(5) currently contain the
same reference to the statutory
definition. In a separate program
amendment currently under review by
OSM, Kentucky is proposing to delete
the references contained in section
8:030 and 8:040. The Director finds
that the proposed addition at 405 KAR
8:001, while duplicative of the
information at 8:030 and 8:040 will not
render Kentucky's program
inconsistent with the requirements of
SMCRA and the Federal regulations.

2. 405 KAR 7.030 Applicability

a. Kentucky proposes to transfer from
section 3(1) to section 3(2) the provision
which allows the cabinet to make a
written determination, based on a
request from any person who intends to
extract coal, whether the operation is
exempt from title 405 chapters 7 through
24. In addition, Kentucky proposes to
revise this provision and section 3(3) by
limiting these provisions to extraction of
coal pursuant to section 3(1)(a), (b) and
(c), thereby excluding 3(1)(d) dealing
with the extraction of coal incidental to
extraction of other minerals. However,
the incidental coal extraction exemption
is subject to the provisions of 405 KAR
7:035. Therefore, the Director finds that
the proposals are not inconsistent with
the federal exemption provisions set
forth at 30 CFR 700.11.

b. Kentucky proposes to revise section
3(1) (a) and (b) by (a) restricting the
exemption for landowners who extract
coal for his or her own noncommercial
use to fifty (50) tons or less within
twelve (12] successive calendar months,
and (b) modifying the exemption for

extraction of or the intent to extract coal
by any person within twelve (12)
successive calendar months to twenty-
five tons or less rather than the current
250 tons or less. The Federal regulations
at 30 CFR 700.11 (a)(1) and (2), in
providing exemptions from chapter VII,
place no limitation on the amount of
coal extracted by a landowner for his or
her own noncommercial use, and place
a maximum limitation of 250 tons for a
person conducting a surface coal mining
and reclamation operation. This change
is consistent with the legislation
approved by OSM on February 6, 1991
(56 FR 4721). Therefore, the Director
finds the proposals no less effective
than 30 CFR 700.11(a) (1) and (2).

3. 405 KAR 8:020 Coal Exploration

a. Kentucky proposes to revise
sections 1, 1(1), 2 and 2(1) by modifying
the production levels from 250 tons or
less to 25 tons or less for which a
written notice of intent to explore is
required; and from more than 250 tons to
more than 25 tons for which application
and written approval of the cabinet is
required. The Federal regulations at 30
CFR 772.11(a) and 772.12(a) provide for a
production threshold of 250 tons, similar
to that provided for in the State rules
before this proposed revision. The
proposed rules do not expand the
Federal limitations and are consistent
with OSM's earlier approval of
Kentucky legislation that changed the
tonnage limitation (56 FR 4721).
Therefore, the Director finds the
proposals to be no less effective than
the Federal counterparts.

b. Kentucky proposes to revise section
2(2)(g) to require the submission of
justification for the necessity to remove
more than 25 tons of coal during
exploration, rather than the current
threshold of 250 tons. The Federal rule
at 30 CFR 772.12(b)(7) requires a
statement of why extraction of more
than 250 tons of coal is necessary for
exploration. Since the proposed rule
does not expand the Federal limitations
and is consistent with an earlier
approval, the Director finds the proposal
to be no less effective than the Federal
counterpart.

4. 405 KAR 16:210/18:220 Postmining
Land Use Capability

a. Kentucky proposes to revise section
2 by deleting paragraphs (1), (2] and (3)
which deal with postmining land uses
for lands which were previously
unmined, previously mined, or
improperly managed. In lieu thereof,
Kentucky proposes to add paragraphs
(1), (2), (3), (4), (5) and (6) which provide
as follows:

(1) For lands not previously mined, the
postmining land use shall be compared

to those uses which the land previously
supported. This rule, while similar to the
Federal rule at 30 CFR 816.133(b), fails to
provide that a postmining land use must
be compared to premined land which
was properly managed, as set forth in
the cited Federal rule. In the preamble to
the Federal rule, a commenter objected
to the phrase "and has been properly
managed." OSM rejected the comment
because "[tihe Act's legislative history
makes clear that Congress did not
intend for the postmining land use of
land which had been improperly
managed to be limited to its most recent
premining use. Congress intended for
the postmining use of land to be based
on its 'potential utility' for a number of
uses before mining, not some low use
which may have resulted from
mismanagement. (S. Rept. 95-128, 95th
Cong., 1st Sess. 76-77 (1977)]." 44 FR
14902, 15243 (March 13, 1979).
Kentucky's rule allows for the
possibility of land being returned to a
condition that is below its potential,
which is not what Congress intended
Thus, to the extent that the proposed
rule fails to require a comparison to a
premining land use that was properly
managed, the Director finds the
amendment less effective than the
Federal rules, and he is requiring
Kentucky to amend its program
accordingly.

The proposal further provides that
premining land use shall be based on
prevalent or dominant use, vegetative
types, and features present at that area.
It also provides that more than one land
use can exist within a proposedqpermit
boundary. There are no Federal
counterparts for these provisions. A
commenter to the Federal rule believed
that 816.133 "tended to de-emphasize
the multiple use concept of land
restoration." Id. OSM responded to the
comment by stating that multiple land
uses are not prohibited by SMCRA or
the regulations. Congress also
recognized "that the postmining
condition be consistent with the
surrounding landscape." Id. at 15242.
Thus, these Kentucky provisions are not
inconsistent with the postmining land
use provisions of 30 CFR 816/817.133.

(2) For lands previously mined, and
not reclaimed in compliance with
appropriate State regulations, the
postmining land use shall be judged
based on the use that existed prior to
any mining or, if that is not possible
because of the previously mined
condition, the postmining land use shall
be judged on the basis of the highest and
best use that can be achieved which is
comparable with surrounding areas and
does not require the disturbance of
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areas previously unaffected by mining.
This proposed language is substantively
identical to that found in the
corresponding Federal rule at 30 CFR
816/817.133(b). Therefore, the Director
finds the proposal to be no less effective
than the Federal counterpart.

(3) Prime farmland historically used
for cropland, and not exempted by 405
KAR 8.050 section 5, shall have a
cropland postmining land use. There is
no direct Federal counterpart. However,
the definition of prime farmland at 30
CFR 701.5 defines such term as those
lands that "have historically been used
for cropland." Kentucky's proposed
postmining land use for prime farmland
is consistent with this definition and can
be approved.

(4) "Undeveloped land or no current
use or land management", shall not be
designated a postmining land use. If
such land category was the premining
land use. and it is consistent with
sections 2(2) and 3. foresttand may be
the designated postmining land use
without compliance with procedures
and criteria for an alternative
postmining land use where trees were
dominant on the land prior to mining.
For all other cases, the area may be
designated as fish and wildlife for the
postmining land use without compliance
with the procedures and criteria for an
alternative postmining land use. While
there is no direct Federal counterpart,
under the conditions found in Kentucky.
undeveloped land will always revert
naturally to either woodland or fish and
wildlife habitat. Since the required
findings and approval criteria for
designation of an alternative postmining
land use all relate to the feasibility,
legality and environmental impacts of
the proposed use, there is little reason to
apply these requirements when the land
has no current or historical use and the
proposed postmining use is the one
which would eventually be achieved
anyway through the natural process of
ecological succession.

Under these conditions, there is
effectively no real change in land use,
and, as explained in the preamble to the
definition of "land use" in 30 CFR 701.5
(44 FR 14933, March 13, 1979),
alternative land use approval criteria
and procedures do not apply. In
addition, revegetation success standards
for forestland or fish and wildlife
habitat would be no less stringent than
those for undeveloped land. Therefore,
the Director finds that the proposed rule
is not inconsistent with SMCRA and the
Federal regulations.

(5) For permits issued after the
effective date of this amendment,
portions of the area affected by surface
operations and facilities with slopes

greater than twenty (20) percent (11.3
degrees) shall not be designated as
cropland, including hay production.
There is no direct Federal counterpart.
However, as provided for at 30 CFR 816/
817.133(c)(1), there must be a reasonable
likelihood for achieving the proposed
use; and, pursuant to 30 CFR 616/
817.133(c)(3)(i) the proposed use must
not be impractical or unreasonable.
Inasmuch as the cropland designation
for land with slopes greater than twenty
percent would be neither practical nor
have a reasonable likelihood of success,
the Director finds that the proposal is
not inconsistent with the general
provisions of 30 CFR 816/817.133.

(6) Steep slope operations with
variance from approximate original
contour shall comply with the
requirements of 405 KAR 20:000 section
3(2), and mountaintop removal
operations shall comply with 405 KAR
8:050 section 4(3). The requirements of
20:060 section 3(2) and &050 section 4(3),
set forth the criteria for postmining land
uses. Therefore, the Director finds that
the proposal is not inconsistent with
SMCRA and the Federal regulations.

b. Kentucky proposes to revise section
4 to provide that higher or better
alternative postmining land uses may be
approved if (1) there is a reasonable
likelihood that the land use will be
achieved, (2) the use will not be
impractical or unreasonible, (3) the
landowner or land management agency
having jurisdiction had been consulted:
(4) the proposed use will not present an
actual or probable hazard to public
health or safety or threat of water
pollution or diminution of water
availability, (5) the proposed use will
not involve unreasonable delays in
implementation, and f6) the proposed
use will not cause or contribute to
violation of federal, state, or local law.
As revised, section 4 is substantively
identical to the Federal rule at 30 CFR
816/817.133(c). Therefore, the Director
finds the proposed rule to be no less .
effective than the Federal counterpart.

In revising section 4, Kentucky deleted
old subparagraphs (1){b) and (1)(c) and
paragraphs (2), (3), (4), (5), (6), (7), (8)
and (9) (a), (b) and (c). There are no
direct Federal counterparts for these
deletions and, since section 4 as revised
is substantively identical to the
corresponding Federal rule, as discussed
above, the Director finds that these
deletions will not render Kentucky's
rules inconsistent with the requirements
of SMCRA and the Federal regulations.

5. 405 KAR 20:010 Coal Exploration

Kentucky proposes to revise section 2
by decreasing the coal production
threshold from more then 250 tons to

more than 25 tons consistent with
OSM's earlier approval of Kentucky
legislation that changed the tonnage
limitation (56 FR 4721, February 6, 1991).
Thus, the Director finds the proposal to
be no less effective than SMCRA and
the Federal regulations at 30 CFR 815.13.

C Revisions to Kentucky's Regulations
with no Corresponding Federal
Regulations

1. 405 KAR 7:015 Documents
Incorporated by Reference

a. Kentucky proposes to revise section
2 by deleting the reference to Technical
Reclamation Memorandum (TRM) #9,
"Revegetation Standards for Success",
dated February 1, 1983, which will be
replaced by TRM #19. "Field Sampling
Techniques for Determining Ground
Cover, Productivity, and Stocking
Success of Reclaimed Surface Mined
Lands". dated June 2819 1. TRM #19 is
currently being reviewed by OSM as
part of a separate Kentucky program
amendment (Administrative Record
Number KY-1107) as that amendment
deals with Kentucky's revegetation
regulations at 405 KAR 16:200 and
18.200. Therefore, the Director is
deferring action on the revision to 405
KAR 7:015 section 2 pending final action
onthe amendment to 16:200 and 18:200.

b. Kentucky proposes to revise section
4 by deleting, in section 4(6) and 4(7), the
reference to publications entitled
"Environmental Criteria for Electric
Transmission Lines" and "Protection of
Bald and Golden Eagles from
Powerlines", neither of which is referred
to in the corresponding Federal
regulations. The Director finds that the
proposed deletions will not render
Kentucky's program less effective than
the Federal regulations.

2. 405 KAR 7:030 Applicability
Kentucky proposes to revise section 3

by adding subsection (4) which provides
a cross-reference to 405 KAR 7-035 for
exemptions granted under 405 KAR
7:030 section 3(1)(d) regarding the
extraction of coal incidental to the
extraction of other minerals. While there
is no direct Federal counterpart, the
Director finds that this proposal
provides clarity to the Kentucky rules
that incidental coal extraction
operations must meet the requirements
of 405 KAR 7.*035 and is consistent with
the Federal regulations.

3. 405 KAR 8:020 Coal Exploration
Kentucky proposes to revise section

2(4)(c)5 by decreasing the production
threshold from 2W0 tons of coal to 25
tons where the cabinet must find that
the coal removal is justified, before
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approving an application for coal
exploration operations. There is no
direct Federal counterpart for this
proposal. However, 30 CFR 772.12(b)(7)
requires an applicant to explain why
coal extraction over 250 tons is justified.
Thus, it is logical that the cabinet find
such justification before approval of a
permit. Therefore, the Director finds that
it is not inconsistent with the Federal
requirements for decisions on
applications for coal exploration as set
forth at 30 CFR 772.12(b)(7) and
772.12(d).

4. 405 KAR 10:200 Kentucky Bond Pool

a. Kentucky proposes to add a new
section 2 which incorporates by
reference two forms currently required
to be filed by bond pool applicants. The
proposal also identifies the location
where copies of the forms may be
obtained or reviewed. While there is no
direct Federal counterpart, the proposal
adds clarity and specificity to the bond
pool application process, and the
Director findsthat the proposal will not
render Kentucky's program inconsistent
with the requirements of SMCRA and
the Federal regulations.

b. Kentucky proposes to revise section
4(2) and section 9(4)(a) by deleting
reference to the incorporation of the
bond pool application form. However,
the addition of the particular reference
at sections 4(2) and 9(4)(a) was never
formally submitted to OSM for
consideration as a program amendment.
Therefore, there is no necessity for the
Director to act on the proposed deletion.
In addition, 'the subject references, if
formally added to the Kentucky program
would be redundant in view of the
addition of the new section 2 discussed
in Finding C.4.a. above.

c. Kentucky proposes to revise section
4(4) by adding a provision for the
payment of the bond pool application
fee by cash, as well as by certified or
cashier check or money order as
currently set forth in that section. While
there is no direct Federal counterpart,
the Director finds that the proposal will
not render the State program
inconsistent with the requirements of
SMCRA and the Federal regulations.

d. Kentucky proposes to revise section
5(3) to change references from "violation
or cessation order", to "notice of
noncompliance and order for remedial
measures or an order for cessation and
immediate compliance", and additional
references from "violation" or
"cessation order" to "notice" or "order",
respectively. These changes are being
made in order to be consistent with the
terminology at 405 KAR 12:020. While
there is no direct Federal counterpart,
the Director finds that theproposal

provides clarity to Kentucky's rules and
is not inconsistent with the requirements
of SMCRA and the Federal regulations.

e. Kentucky proposes to revise section
6(1) by adding reference to "members"
of the bond pool to the current reference
to bond pool applicants. In addition,
Kentucky is adding specific reference to
summaries or analyses for which the
applicants or members request
confidentiality. While there is no direct
Federal counterpart, the Director finds
that the proposal adds clarity and
specificity to Kentucky's program, and is
not inconsistent with the requirements
of SMCRA and the Federal regulations.

f. Kentucky proposes to revise
sections 6(2), 7(1) and 7(2) which deal
with determination of financial standing
and reclamation compliance records, by
expanding coverage of those sections to
current members. The sections currently
cover bond pool applicants only. While
there is no direct Federal counterparts,
the proposals add clarity to Kentucky's
bond pool rules by emphasizing that the
specific provisions apply to members as
well as applicants. Therefore, the
Director finds the proposals to be not
inconsistent with SMCRA and the
Federal regulations.

g. Kentucky proposes to revise
sections 7(1)(d) and 7(2)(d) by deleting
the term "willful" from the discussion of
pattern of violations, in determining an
applicant or member's reclamation
compliance record. While there is no
direct Federal counterpart, the Director
finds that the proposed deletion will not
render Kentucky's program inconsistent
with the requirements of SMCRA and
the Federal regulations.

h. Kentucky proposes to revise
sections 7(1}(e) and 7(1)(f) to change
references from "cessation orders and
failure-to-abate cessation orders" to
"orders for cessation and immediate
compliance", in order to be consistent
with terminology at 405 KAR 12:020.
While there is no direct Federal
counterpart, the Director finds that the
proposal provides clarity to Kentucky's
rules and is not inconsistent with the
requirements of SMCRA and the Federal
regulations.

i. Kentucky proposes to revise
sections 7(13(j) and 7(2)(i) to provide that
in making determinations in regard to
reclamation compliance records, the
bond pool commission may take into
account not only the performance of the
applicant or member, but that of each
person who owns or controls, is owned
or controlled by, or is under common
ownership and control with the
applicant or member. While there is no
direct Federal counterpart, the proposal
gives the commission additional sources
of information which may be used in

order to more accurately evaluate the
qualifications of an applicant or
member, and is consistent with Federal
rules dealing with the issue of
ownership and control. The Director
finds that the proposal will not render
Kentucky's program inconsistent with
the requirements of SMCRA and the
Federal regulations.

j. Kentucky proposes to revise section
7(2)(e) to change references from
"cessation order(s)" to "orders for
cessation and immediate compliance"
and "order", to be consistent with the
terminology at 405 KAR 12:020. While
there is no direct Federal counterpart,
the Director finds that the proposal
provides clarity to Kentucky's rules and
is not inconsistent with the requirements
of SMCRA and the Federal regulations.

5. 405 KAR 16:210/18:220 Postmining
Land Use Capability

Kentucky proposes to revise section 3,
dealing with historical land use, by
deleting reference to the determination
of minimum acceptable postmining land
use capability. There is no direct
Federal counterpart to Kentucky's
historical land use rule, and the Director
finds that the proposed deletion will not
render Kentucky's program inconsistent
with the requirements of SMCRA and
the Federal regulations.

6. 405 KAR 20:010 Coal Exploration

Kentucky proposes to revise section 3
by adding a provision that whenever
section 3 refers to performance
standards in 405 KAR chapter 16 which
cross-reference general permitting
requirements in 405 KAR chapter 8,
those permitting requirements shall only
apply to the extent set forth in 405 KAR
8:020 and 20:010. There is no direct
Federal counterpart for this proposal.
However, the Director finds that the
proposal, which may exclude general
permitting requirements for coal
exploration activities, is not inconsistent
with the requirements of SMCRA and
the Federal regulations because the
permitting requirements for coal
exploration are specifically required by
405 KAR 8:020 and 20:010.

IV. Summary and Disposition of
Comment

Public Comments

The public comment periods and
opportunities to request a public hearing
were announced as follows: (1) For the
submission dated June 28, 1991
(Administrative Record Number KY-
1059), in the July 22, 1991, Federal
Register (56 FR 33398); (2) For the
submission dated December 31, 1991
fAdministrative Record Number KY-
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1095), in the January 30, 1992, Federal
Register (57 FR 3601); (3) For the
submission dated January 22. 1992
(Administrative Record Number KY-
1107), in the April 13, 1992. Federal
Register (57 FR 12775); and (4) For the
submission dated April 1, 1992
(Administrative Record Number KY-
1124), in the May 21. 1992, Federal
Register (57 FR 21637). The public
comment periods closed on August 21.
1991, March 2, 1992, May 13, 1992, and
June 5, 1992, respectively. No one
requested an opportunity to testify at
the scheduled public hearings so no
hearings were held.

Kentucky Resources Council Comments

The Kentucky Resources Council
(KRC) filed comments, regarding the
specific regulations -covered by this final
rule, on August 22, 1991 (Administrative
Record Number KY-1074), April 14, 1992
(Administrative Record Number KY-
1129), and May 19, 1992 (Administrative
Record Number-KY-1153). Following is a
discussion of those comments.

General

KRC objected to the manner in which
OSM's Lexington Field Office reviews
and comments upon State program
changes. KRC objected to what it
perceives as pre-approval by the field
office in advance of the public comment
period. However, the field office is not
approving the changes but, as an
integral part of OSM, it is reviewing the
submission in order to assist the
Director in his final decision. The
Director finds nothing inappropriate in
the current procedures for processing
State program amendments and wishes
to stress that the field offices are not
approving program amendments, either
formally or informally. The Director
finds no basis for changing current
procedures for processing State program
amendments.

Definitions

KRC raised concerns regarding
specific definitions in Kentucky's
program. Those concerns are
summarized ws follows:
-KRC feels that the definition of

"approximate original contour (AOC)"
is inconsistent with 30 CFR 701.5 to
the extent that it fails to include a
reference to the elimination of coal
refuse piles. A review of Kentucky's
approved statutory and regulatory
definitions of AOC discloses that
neither contains such reference. In a
letter dated July 20. 19
(Admihsttbtive Record Number KY-
1169), Kentucky painted ent that Jn it.
initial submi toOSKJSkappsevai
of its permaneat p~ogram OS-

questioned the definition of AOC. At
that time, Kentucky responded that
"the Ky. definition of AOC is not less
stringent than the federal definition
simply because the elimination of coal
refuse piles is not explicitly
mentioned in the Ky. definition. The
Act's definition of AOC, like the Ky.
regulatory definition, does not contain
a specific reference to removal of coal
refuse piles. Nonetheless, OSM
obviously interprets the language of
the Act to require removal of coal
refuse piles as necessary to achieve
AOC, or otherwise the specific
reference to coal refuse piles in the
federal regulations would be
unauthorized. Thus the Ky. regulations
should properly be construed as
requiring removal of coal refuse piles
(as opposed to properly constructed
coal refuse disposal areas, which
cannot be eliminated) as necessary to
achieve AOC". As a result of that
clarification, OSM approved the
definition (45 FR 09947, October 22,
1980). The Director feels that no facts
have been presented to cause OSM to
reverse that approval.

-KRC requested clarification of the
definition of "forest land". KRC felt it
was not clear whether all lands that
support forest cover would be treated
as forest land, or if unmanaged (i.e.,
non-commercial) forests would be
treated as undeveloped land. In its
Statement of Consideration
(Administrative Record Number KY-
1107), prepared in response to public
comments, Kentucky pointed out that
"(I)f an area is in forest, just because
it is not being managed does not mean
that it can be treated as undeveloped
land. * * *, if the land is used for the
long term production of wood, it is
forest land whether it is managed or
not". The Director believes that the
clarification provided by Kentucky
should resolve KRC's concerns and no
further action is required. In any
event, as noted in Finding B.l.(b)(1),
the state's definition of "forest land",
as proposed, is substantively identical
to the Federal definition.

-KRC expressed its concern over the
deletion of the word "live" from the
definition of ground cover. The term
was apparently used in an garlier
draft of the definition. However, the
proposed definition, as submitted to
OSM for approval, never contained
the term., nor does the Federal
definition. It would appear that no
further actn is requited. As noted in
Finding B.1.(a)ff), the Kentucky
definition of "ground cove", as

the Federal d e i"iiL

-KRC feels that Kentucky should be
required to explain its proposed
deletion of the definition of "half-
shrub" since the Federal regulations
still contain such a definition.
However, the term is not used in
either the Federal regulations or in
Kentucky's program. Therefore, there
is no need for Kentucky to retain the.
definition.

-KRC correctly pointed out that the
definition of "higher or better uses".
as originally proposed by Kentucky.
referred to "premining land use",
rather than "premining land uses" as
expressed in the Federal definition.
Kentucky corrected this discrepancy
in its December 31, 1991,
resubmission.

-KRC pointed out that the definition of
"historically used for cropland" was
omitted from Kentucky's submittal
dated December 31,1991. However,
the definition, which was
inadvertently omitted from the
December 31,1991, submission, was
reflected in the April 1, 1992.
submission, and, in fact, was never
proposed for deletion from Kentucky's
regulations.

-In connection with the definition of
"knowingly", KRC pointed out an
apparent inconsistency in 405 KAR
7:090 section 11(4) as to whether the
cabinet must consider all enforcement
orders. However, 7:090 section 11(4) is
not part of the program amendments
under review. Therefore, no action Is
being taken regarding this comment.

-KRC questioned the use of the term
"functions" in the definition of"land
use". KRC felt that the use of the term.
invites further designation of land for
postmining land uses that are
minimum management and minimum
utility land uses. KRC stated that the
use of the term, as well as the deletion
of the phrase "rather than the
vegetation or cover of the land",
indicated that Kentucky intends to
approve as land uses the mere
establishment of vegetation and
cover. KRC also filed its comments
with Kentucky on this matter, and the
Commonwealth responded that "(T)he
cabinet agrees with the thrst of the
comment that land use establishment
is more than mere establishment of
vegetation. The performance
standards on postmining land use
capability remain appliable and no
chamge in tiW defintita is necTeary".
The Directer arees that nochm ge is
seededbased *a the clsifloflton
providd by Kenuckyr.

--KRC las reqeantod claulficalenef the
de,nitOnof' IAnaw m~lim.

he I~ -k~et wb e4.vee 'the
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definition, as proposed, including the
question of active management, as
discussed in Finding B.l.(a)(5), and
has determined that it is not
inccnsistent Mith the requirements of
SMCRA and the Federal regulations.

-KRC expressed its opinion that the
definition of "previously mined area"
appears to conform to the decision of
the District Court in National Wildlife
Federation v. Lujan, Civ. Nos. 87-2051,
1814, 2788 (D.D.C. February 12, 1990.

-KRC questioned the use of the
statutory definition of "operator"
because it lacks a reference to
removal of coal from refuse piles, and
because the definition of "surface coal
mining operations" no longer contains
a reference to removal of coal from
refuse piles. However, as. noted in
Finding B.1.(c), the previously
approved statutory definition is
substantively identical to the
regulatory definition, in Kentucky's
currently approved program.

-KRC pointed out that the statutory
definition of "overburden"'is'different
than the Federal definition. As
discussed in the Director's- Findings
section at B..(c) herein, the Director
noted the difference but determined
that it does not render Kentucky's
program incohsistent with the
requirements of SMCRA and the
Federal regulations.

-KRC noted that the statutory
definition of '!persort".failed to include
agencies as persons. Aspointed out in
the Director's Findings section herein,
Kentucky has acknowledged the
discrepancy and the Director is
deferring final action on the definition.

-KRC expressed concern with the use
of the statutory definition of
"reclamation" since it failed to require
restoration as one of the activities
constituting reclamation. The
regulatory definition which is being
replaced, does refer to restoration of
affected areas. The statutory
definition does, however, i'equire the
"reconditioning of the area affected
by surface coal mining operations."
To "recondition" an area, according to
Webster's Third New International
Dictionary (1981), means '"to restore"
the area "to a good'condition".
(Emphasis added), Because the terms
"ieconditionin" and "restoration" are
synonymous, the word "restoratioh"
is not needed in the definition.

-KRC expressed Its opinion that the
statutory definition of"' irfWCe coal
mining dperaiions"iS unclear with'
respect to the regulltidn of the aquatic
operations 'sasociatdd With c6aldredging from rivers and streams.
However, this definition, wad
previously reviewea and approved by

the Director (56 FR 4721, February 6, comment consistent with 30 CFR
1991). 702.11(d), and further, that a cross-

-KRC expressed concern regarding the reference to 405 KAR 7:035 section 2(4)
merging of the two Federal definitions should be provided. It is not necessary
of "willfully" and "willful violation" for Kentucky to repeat in 405 KAR 7:030
into one definition in Kentucky's section 3(2). the general requirements of
program. KRC feels that this merger public notice and comments of 30 CFR
appears to unduly restrict the 700.11(c) for incidental coal extraction
instances in which civil penalty points operations, when Kentucky has already
for a willful violation will be assessed. provided for public notice and comment
Also, the KRC was concerned that the that is substantively identical to 30 CFR
definition fails to include violations of 702.11(d) at 405 KAR 7:035 section 2(4).
the Secretary's regulations as In addition, Kentucky has made it clear
actionable. As pointed out by in 405 KAR 7:030 section 3 (1)(c) and (4).
Kentucky in its Statement of through cross referencing, that
Consideration dated September 13, incidental coal extraction operations
1991, "[T1he definition encompasses must meet all the requirements of 405
violations of SMCRA and thereby
encompasses violations of the federal KAR 7:035T which includes public
regulations, and encompasses all comment. Therefore, the Director has
enforcement orders and notices". As determined that nochange to the
discussed in the Director's Findings Kentucky regulations are required.
section of this notice at B.1.(a)(4), the 405 KAR 7:035
Director has considered these
concerns and determined that KRC indicated that 405 KAR 7:035
Kentucky's proposed combined section 5(1)[bJ, which refers to coal
definition will result in sanctions and produced from one or more seams, could
penalties no less stringent than those be misconstrued to suggest that each
resulting from the separate Federal seam could be considered separately in
definitions, computing tonnage. Kentucky

-KRC expressed its opinion'that the considered KRC's concerns and, in its
definition of "valuable environmental Statement of Consideration
resources" being added at 405 KAR (Administrative Record Number KY-
16:001 and 18:001 is less effective in 1107), Kentucky stated that "SectionI protecting environmental resources 5(11(a) is clear that tonnages are
than is the federal regulation. As computed based on coal extracted from
discussed in Finding B.1.(a)(9) herein, the 'miniing area'. If a mining area has
the Director is deferring final action more than one coal seam, then all the
on the proposed definition of tonnage from the different seams must
"Valuable environmental resources" be treated as a single unit". The Director
pending final action on Kentucky's has determined that 405 KAR 7:035
proposed changes to 405 KAR section 5(1)(b), as clarified by Kentucky
chapters 16 and 18. Therefore, KRC in its Statement of Consideration, is
comments will be addressed at that substantively identical to 30 CFR
time. 702.14(a)(2) and, therefore, no changes

-KRC stated its opinion that OSM must will be required.
obtain clarification from Kentucky, by Finally, the KRC expressed concern
way of legal opinion, that the t
proposed changes, in revising that the language of 405 KAR 7:035propsedchagesin eviingsection 8[2) would create ambiguity
Kentucky's regulations to conform to s 8 o e bthe drafting requirements of KRS where Kentucky used the phrase "does

chapter 13A, do not curtail Kentucky's meet the criteria for exemption"., as
regulatory jurisdiction over surface , opposed to the Federal rule at 30 CFR
coal mining operations, and do not 702.17(b) which states that the mining
diminish Kentucky's ability to area in question "should continue to be
implement the approved program. exempt". In response to KRC's concerns,
However, KRC has failed to cite any ,Kentucky revised the language of the
specific instances where Kentucky's r4le in the January 22, 1992,
jurisdiction or ability to implement the -resubmissions to read "did meet and
approved program have been will continue to meet the criteria for
jeopardized. OSM has'.reviewed 'exemption". In a letter to OSM dated
Kentucky's submission in detail and May 11, 1992, KRC expressed its
finds no basis for seeking further satisfaction with the revised language.
clarification from Kentucky, other than Kentucky Coal]Assdciation Come, ts
any already sought and obtained,
regarding specific definitions. :By letter 4dated August 29,:1991

405 KAR 7030 . (Administrative Record Number KY7- .405 " 7.01084), to the Kentucky Department for
KRC stated that 405 KAR.7;030 section Surface Mining the Kentucky Coal

3(2) fails to provide for-public notice and -Associetion (KCA) filed comments



Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations 45305

regarding the proposed program
amendments submitted by Kentucky on
June 28. 1991. The following discussion
regarding KCA's comments relates only
to those provisions of the June 28, 1991,
submission covered by this final rule.

KCA felt that all documents
incorporated by reference should be
listed in one central place, instead of
being scattered throughout Kentucky's
regulations. Kentucky's choice in placing
its incorporations by reference within
each particular section is reasonable.
This allows someone, when reading a
certain section, to know if that section
contains any documents that are
incorporated by reference.

KCA stated that the definition of
"growing season" should be
distinguished from the definition of
"seeding season". However, no basis for
this position was given. Therefore,
absent a showing that there is a need for
distinguishing between the terms, no
action is required.

KCA stated that the cabinet, should be
obligated to respond within five (5)
working days to the written notice of
intention to explore filed pursuant to,405
KAR 8.20 section 1(1). Kentucky's
regulation does not provide for any time
frame within which to respond to a
written notice. This is consistent with
the Federal rule at 30 CFR 772.11.
Therefore. Kentucky's rule is no less
effective than the Federal rule. KCA also
pointed out that Federal regulations
require a written notice of intention to
explore when less than 250 tons of coal
is involved. However, Kentucky's
threshold of less than 25 tons is
consistent with OSM's earlier approval.
of Kentucky legislation that changed the
tonnage limitation (56 FR 4721, February
6, 1991). Therefore, no change to
Kentucky's rules are required.

KCA requested that the operator be
afforded the flexibility, by regulation
and without being issued a violation, to
revise the exploration map and his plan,
which are required by 405 KAR 8:020
section 1(2)(c). after site work has
begun. There is nothing in the Kentucky
program to preclude revisions, if
necessary. However, the Federal
regulations at 30 CFR 772.11(b)(3)
require such information at the time of
permitting. As stated earlier, 405 KAR
8:020 section 1(2)(c) is substantively
identical to 772.11(b)(3).

KCA requested revision to. and
clarification of, 405 KAR 20:10 sectiens
3(3)(b) and53(}), relating to new roads •
and removal of facilities and equip inent
in the exploration' area. However, no
revisions to these rules have been
proposed by Kentucky. Therefore, they
are not part of the amendment on which
comments have been requested.

Agency Comments

Pursuant to section 503(b) of SMCRA
and the implementing regulations of 30
CFR 732.17(h)(11)(i), comments were
solicited from various government
agencies with an actual or potential
interest in the Kentucky program. The
Kentucky Heritage Council, the Soil
Conservation Service, Tennessee Valley
Authority, Bureau of Land Management,
Mine Safety and Health Administration
and the U.S. Forest Service generally
considered the amendment to be
acceptable or submitted an
acknowledgement with no comment

In a letter dated May 5, 1992
(Administrative Record Number KY-
1149), the U.S. Bureau of Mines (BOM)
raised a question regarding the
definition of "coal exploration". In
particular, BOM pointed out that the
phrase "or may cause any appreciable
effect upon the land, * * * appears to
leave open to speculation what
"appreciable effect" may or may not
constitute. However, the'subject
definition is not being revised by
Kentucky in the amendments subject to
this notice, and is a part of Kentucky's
approved program. Therefore, the
Director feels that no revisions are
necessary at this time.

V. Director's Decision

Based on the above findings, the
Director is approving the program
amendment as submitted by Kentucky
on June 28, 1991, and as modified and
resubmitted on December 31, 1991,
January 22,1992, and April 1, 1992, with
the exception of the issues discussed in
Finding B.4.a.(1) above. In addition, the
Director is deferring final action on the
definitions of the terms "person" and
"valuable environmental resources",
and on the deletion of the reference to
TRM #9, "Revegetation Standards for
Success" in 405 KAR 7:015 section 2(2).

The Federal regulations at 30 CFR 917
codifying decisions concerning the
Kentucky program are being amended to
implement this decision. The Director is
approving these proposed rules with the
understanding that they be promulgated
in a form identical to that submitted to
OSM and reviewed by the public. Any
differences between these rules and the
State's final promulgated rules will be
processed as a separate amendment
subject to public review at a later date.
This finalrule is being made effective'
immediately toexpedite the State.
program meadment procesv and to. -
encourageh Stateito, confom its, ;,.:
program with the Federal standards -
without delay. Consistency of State and
Federal standards is required by
SMCRA..

Environmental Protection Agency (EPA.)
Concurrence

Under 30 CFR 732.17(h)(11)(ii), the
Director is required to obtain the written
concurrence of the Administrator of the
Environmental Protection Agency (EPA)
with respect to any provisions of a State
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et. seq.). The
Director has determined that this
amendment contains no provisions in
these categories and that EPA's
concurrence is not required.

Effect of Director's Decision

Section 503 of SMCRA provides that a
State may not exercise Jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly.
30 CFR 732.17(a) requires, that any
alteration of an approved Statelprogram
be submitted to OSM for review as a
program amendment. Thus, any changes
to the State program are not enforceable
until approved by OSM, The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved
State programs. In his oversight of the
Kentucky program, the Director will
recognize only the sta4utes, regulations
and other materials approved by him,
together with any consistent
implementing policies, directives and
other materials, and will require the
enforcement by Kentucky of only such
provisions.

VI. Procedural Determinations

Executive Order No. 12291

On July 12,11984, the Office of
Management and Budget'[OMB) granted
OSM an exemption from sections 3, 4, 7
and 8 of Executive Order 12291 for
actions related to approval or
conditional approval of State regulatory
programs, actions and program
amendments. Therefore, preparation of
a regulatory impact analysis is not
necessary and OMB regulatory review is
not required.

Executive Order 1278

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778 and
has determined that, to the extent
allowed by law, this role mntts the
applicable tahdprds 'f'stibsectins (a)
and (b) of tharie-tiOi'1 ever,' thes e
standards ate not applicablde16 th"
actual language of State regulatory'
programs and program amendments
since each such program is drafted and
promulgated by a specific State; not by
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OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12551 and 30
CFR 730.11, 732.15 and 732.17(h)[10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations and
whether the requirements of 30 CFR
parts 730, 731, and 732 have been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section 702(d)
of SMCRA [30 U.S.C. 1292(d)] provides
that agency decisions on proposed State
regulatory program provisions do not
constitute major Federal actions within
the meaning of section 102(2(C) of the
National Environmental Policy Act, 42
U.S.C. 4332(211C).

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under the Paperwork
Reduction Act, 44 U.S.C. 3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 01 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities
Hence, this rule will ensure that existing
requirements previously promulgated by
OSM will be implemented by the State.
In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulation.

List of Subjects in 30 CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: August 28,1992.
Jeffrey DL JarMl.
Acting M ant Dire td Eaatern Support
Center.

For the reasons set forth in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below.

PART 917-KENTUCKY

1. The authority citation for part 917
continues to read as follows:

Author ty: 30 U.S.C. 1201 et seq.

2. 30 CFR 917.15, is amended by
adding a new paragraph (I1) to read as
follows:

§ 917.15 Approval of regulatory program
amendments.

(11) The following amendments
submitted to OSM on June 23, 1991, and
resubmitted on December 31, 19K1,
January 22, 1992, and April 1, 1992, are
approved effective October 1, 1992 with
the exceptions identified herein. In
addition, the proposed revision to 405
KAR 7:015 section 2 is being deferred.
The amendments consist of the
following modifications to the Kentucky
program:

Revisions of the following provisions
of the Kentucky Administrative
Regulations (KAR):
7:001 section 1

Definitions for 405 KAR chapter 7
(except that final action on the
definition of "person" is deferred)

7:015 section 4 f0) & (7)
Documents incorporated by reference;

Documents referred to within these
regulations

7:021 section I
Repeal of 405 KAR 7:020 (except for

the repeal of the regulatory
definition of "person"I

7:030 section 3 (1), (2, (3) and (41
Applicability; Exemptions

7:035 section 1
Exemption for coal extraction

incidental to the extraction of other
minerals; Measurement and
reporting period

7:035 section 2
Exemption for coal extraction

incidental to the extraction of other
minerals; Application requirements
and procedures

7:035 section 3
Exemption for coal extraction

incidental to the extraction of other
minerals, Contents of application
for exemption

7:035 section 4
Exemption for coal extraction

incidental to the extraction of other
minerals; Public availability of
information

7:035 section 5
Exemption for coat extraction'

incidental to the extraction of other
minerals, Requirements fdt
exemption

7:035 section 6
Exemption for coal extractio "

incidental to the extraction of other

minerals; Conditions of exemption
and right of inspection and entry

7:035 section 7
Exemption for coal extraction

incidental to the extraction of other
minerals; Stockpiling of minerals

7:035 section 8
Exemption for coal extraction

incidental to the extraction of other
minerals; Revocation and
enforcement

7:035 section 9
Exemption for coal extraction

incidental to the extraction of other
minerals; Reporting requirements

8:001 section 1
Definitions for 405 KAR chapter 8

(except that final action on the
definition of "person" is deferred)

8:0=0 section 131(1) & 1(2)(c)
Coal exploration Exploration in an

area not designated unsuitable for
mining and removing twenty-five
tons or less of coal

8:020 section 2,2(1) Z(lXg) & 4cXS)
Coal exploration; Exploration

removing more than twenty-ive
tons of coal and exploration i an
area designated unsuitable foe
mining, regardless.of tonnage

8:020 section 4
Coal exploration; commercial use or

sale
10:001 section I

Definitions for 405 KAR chapter 10
(except that final action on the
definition of -person" is deferred)

10:200 sectionIl
Kentucky bond pool; Deletion of

definitions
10:200 section 2

Kentucky bond pool; Forms
10:200 section 4(4J

Kentucky bond poo, Application for
membership

10:200 section 5f3l
Kentucky bond pool; Review of

Application
10:200 section 6 (11 & (2)

Kentucky bond pool', Determination of
financial standing

10:200 section 7(1), (1)(d,, (1)(el, (2t11 &
(1)(j)

Kentucky bond pook Determination of
reclamation compliance record

10:200 section 7t2), 7(21(d], 7(Z})el &
7(2)(i)

Kentucky bond pool; Determination of
reclamation compliance record

12:001 section 1 . . ...
Definitions for 405 KAR chapter 1Z.

(except that final action o3 the
definition of "person" is deferred.

16:001 section 1
Definitions for 405 KAR chapter 16

(except that final action on the
definitions of "person" and .1
"valuable environmental resources"
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are deferred)
16:190 section 7(2)

Backfilling and grading; Deletion of
definitions

16:210 section 1(1)
Postmining land use capability;

General
16:210 section 2

Postmining land use capability;
Premining and postmining land use
(except to the extent that section
2(1) fails to provide that lands not
previously mined were properly
managed)

16:210 section 3
Postmining land use capability;

Historic land use
16:210 section 4

Postmining land use capability;
Alternative postmining land use

18:001 section 1
Definitions for 405 KAR chapter 18

(except that final action on the
definitions of "person" and
"valuable environmental resources"
are deferred)

18:190 section 5(2)
Backfilling and grading: Deletion of
I definitions

18:220 section 1(1)
Postmining land use capability:

General
18:220 section 2

Postmining land use capability;
Premining and postmining land use
(except to the extent that section
2(1) fails to provide that lands not
previously mined were properly
managed)

18:220 section 3
Postmining land use capability;

Historic land use
18:220 section 4

Postmining land use capability;
Alternative postmining land use

20:001 section 1
Definitions for 405 KAR chapter 20

(except that final action on the
definition of "person" is deferred)

20:010 section 2
Coal exploration; Required documents

20:010 section 3
Coal exploration; Performance

standards for coal exploration
20:010 section 4

Coal exploration; Requirements for a
permit

24:001 section 1
Definitions for 405 KAR chapter 24

(except that final action on the
definition of "person" is deferred)

2. In § 917.16, paragraph (g) is added
to read as follows:

§ 917.16 Required program amendments.

(g) By April 1, 1993, Kentucky shall
.submit proposed revisions to its
regulations at 405 KAR 16:210/18:220

Section 2(l) to provide that in
determining premining uses of land not
previously mined, the land must have
been properly managed.
[FR Doc. 92-23844 Filed 9-30-92: 8:45 am]
BILLING CODE 4310-06-M

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 202

[Docket No. RM 91-5A]

Registration of Claims to Copyright;
Architectural Works

AGENCY: Copyright Office, Library of
Congress.
ACTION: Final regulation.

SUMMARY: The Copyright Office of the
Library of Congress is issuing final
regulations governing the registration
and deposit of architectural works. The
Judicial Improvements Act of 1990
amended the Copyright Act of 1976 and
established "architectural works" as a
new category of copyrightable subject
matter. These new regulations establish
the registration procedures for this new
category of authorship, and determine
the nature of the required deposit for
registration and mandatory deposit.
EFFECTIVE DATE: October 1, 1992.
FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader, (202) 707-8380.
SUPPLEMENTARY INFORMATION: On
December 1. 1990, the President signed
into law the Judicial Improvements Act
of 1990, Public Law 101-650, which
contained provisions modifying portions
of the federal copyright law, the
Copyright Act of 1976. One of the most
significant amendments established"architectural works" as copyrightable
subject matter. The amendment defined"architectural work" as "the design of a
building as embodied in any tangible
medium of expression, including a
building, architectural plans, or
drawings. The work includes the overall
form as well as the arrangement and
composition of spaces and elements in
the design, but does not include
individual standard features."

The issue of protecting architectural
works became a prominent copyright
concern as a result of United States
adherence to the Berne Convention,
which was effective on March 1,1989.
Article 2(1) of the Berne Convention
requires member countries to provide
copyright for "works of architecture,"
that is, for the original design of
buildings. The U.S. copyright lawbefore

December 1990 provided protection for
"diagrams, models, and technical
drawings including architectural plans"
as a species of protected "pictorial,
graphic; and sculptural work." However,
no federal copyright protection was
provided for original designs of
buildings. In 1989, the Copyright Office
conducted a study of issues relating to
works of architecture and concluded
that the U.S. law was deficient in its
protection of architectural works. The
amendment passed in December of 1990
cures that deficiency.

The Copyright Office published
instructions regarding registration
procedures in Circular 41. On September
24, 1991, the Copyright Office published
proposed regulations embodying the
written registration practices which
were in place and proposing some
unique deposit provisions. (56 FR 48137).
1. Proposed Regulation

The proposed regulation on
architectural works covered issues
unique to this new category of
authorship. Issues addressed in the
proposed regulation included subject
matter of protection and exclusions
thereto; the application form; the
concept of publication; the relationship
with technical drawings; and deposit
procedures.

In defining subject matter of
protection, the proposed regulations
drew upon the statute and legislative
history. The term "building" was
defined as habitable structures, and
structures used by human beings.
Stipulated as exclusions from protection
were structures other than buildings;
individual standard features of
buildings; and building designs
published or constructed before
December 1, 1990.

The Office's proposed regulation
designated Form VA as the appropriate
form for registering building designs,
and information concerning construction
of the building, if any, was required to
be disclosed at the title line of the
application. Where dual copyright
claims existed in the technical drawings
and the architectural work depicted in
the drawings, the claims were required
to be registered separately.

On the issue of publication, the
proposed regulation took the position
that publication of the architectural
plans also published the architectural
work embodied in the plans. The
definition provided in the proposed
regulation was based on the definition
of publication In the statute, and further
provided that construction was not
publication.
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According to the proposed regulation,
deposit for copyright registration would
consist of drawings or plans, and, if the
building has been constructed,
photographs. The proposed regulation
also specified certain preferences
regarding the archival quality of the
deposit. This archival preference also
applied to published architectural works
subject to mandatory deposit for the
benefit of the Library of Congress under
section 407 of the Copyright Act.

2. Comment Letters

Only three persons or entities
submitted comment letters on the
proposed regulation. They were
Professor William Fryer of the
University of Baltimore School of Law;,
the American Institute of Architects;
and Committee 304 (Pictorial, Graphic,
Sculptural and Choreographic Works) of
the Patent, Trademark, and Copyright
Section of the American Bar
Association. This latter Comment
apparently presents the views in
summary form of 12 of the 36 members
of the Cmnmittee. These comments are
summarized as follows:

Comment Number 1: Professor Fryer
asserts that the proposed regulation
does not fully implement the Berne
Convention due to its limitation to
habitable structures and structures used
by human beings. Professor Fryer notes:
"There is no generally accepted Berne
practice that removes 'inhabitable
structures' from protection or requires
that a structure be 'used by human
beings' to be protected. These
limitations remove from protection a
wide range of structures that are
architectural works."

Comment Number 2: The American
Institute of Architects (AIA) requested
two modifications in the proposed
regulation. First, it argued for adoption
of a new form specifically tailored to
registering architectural works. Second,
it asserted that the definition of
publication was confusing, and asked
that it be made clear that the filing of
plans with public agencies did not
constitute publication.

Comment Number 3: Twelve members
of ABA Committee 304 expressed views
on a wide range of issues. Some
suggestions were made by one person.
Divided opinions were expressed on
some points. Some members criticized
the proposed definition of a building on
the following grounds:

(a) It was unclear whether the phrase
"that are used by human beings"
modified the term "habitable
structures."

(b) The definition might wrongfully
include tents and mobile homes.

(c) The list of examples should include
museums.

(d) The definition should be expanded
to cover creative designs, such as bird
houses, dog houses, and zoo enclosures.

The exclusion for "certain functiona
structures" was criticized as indefinite
and ambiguous. The Committee asserted
"bridges" should not be excluded.
Furthermore, the regulation should make
clear that the exclusion for unregistrable
matter does not affect the separate
pictorial, graphic, or sculptural work
that might be attached to the building.

The Committee asked why publication
of the blueprints also published the
architectural work, but publication of
the architectural work would not
necessarily publish the blueprints. They
urged that the definition be modified to
make it clear that distribution of plans
to the limited number of people who are
necessarily involved in the constructie
project did not publish the architectural
work.

3. Final Regulations

a. Subject Matter of Protection

The primary criticism of the proposed
regulation was that it took an overly
restrictive view of the subject matter of
protection. The standards proposed by
the Copyright Office were largely based
on the legislative history, which
excludes structures other than buildings.

Protection for architectural works was
originally proposed to cover "a building
or other three-dimensional structure * "
•". The hearings on the legislative
proposal to recognize copyright in
architectural works debated this
broader proposal. Commentators are
clearly correct in their assertions that
proponents of protection in the
legislative hearings offered broad
visions of what should be protected.

On the other hand, state highway
commissions objected that overbroad
protection could result in higher
construction costs in the nation's
highway system. The House
Subcommittee responded to these
objections by deleting the reference to
"three-dimensional structure" from the
legislation. The House Subcommittee
explained its action in the following
words:

The Subcommittee made a second
amendment in the definition of architectural
work: the deletion of the phrase "or three-
dimensional structure." This phrase was
included in H.R. 39W to cover cases where
architectural works (sic: are) embodied in
innovative structures that defy easy
classification. Unfortunately, the phrase also
could be interpreted as covering interstate
highway bridges, cloverleafs, canals, dams,
and pedestrian walkways. The Subcommittee

examined protection for these works, some of
which form Important elements of this
nation's transportation system, and
determined that copyright protection is not
necessary to stimulate creativity or prohibit
unauthorized reproduction.

The sole purpose of legislating at this time
is to place the United States enequivocally in
compliance wi4h Its Berne Conventin
obligations. Protection for bridges and related
nonhabitable three-dimensionaJ structures is
not required by the Berne Convention.
Accordingly, the question of copiyright
protection for these works cam be deferred to
another day. As a consequence, the phrase"or other three-dimensional structure" was
deleted from the definition of architectural
work and from all other places in the bill.

This deletion, though, raises mare sharply
the question of what is meant by the term
"building." Obviously, the term encompassed
habitable structures such as houses and
office buildings. It also covers structures that
are used, but not inhab4ted, by human beings,
such as churches, pergoas, gazebos, and
garden pavilions.
(H.R. Rep. No. 7"35, 101st Cong. 2d Sess. 19-20
(1990)).

The Copyright Office agrees with the
conclusions of the House Subcommittee
that protection limited to buildings
satisfies our Berne Convention
obligations. In the legislative
deliberations concerning whether to join
the Berne Convention. international
experts took the position that the
sufficiency of U.S. law in respect to all
Berne obligations was a matter for the
United States to determine. (See
discussion of W.I.P.O. Roundtable in
Geneva, in H.R. Rep. No. 609,100th
Cong. 2d Seas. 3a {19C}al. The study on
architectural works conducted by the
Copyright Office, moreover, confirms the
many differences in approach among
Berne member states in addressing
protection of architectural works. Our
study confirms an absence of uniform
standards of protection for architectural
works under the Berne Convention.

After careful reconsideration the
Copyright Office finds the proposed
regulation accurately implemented the
policies expressed by legislative history
However, in order to provide further
clarification on the important matter of
subject matter of protection, the
Copyright Office has adopted a number
of changes. With respect to the
definition of "building," four changes are
made in the final regulations. First, a
provision is added that the term
"building" applies to structures "that are
intended to be both permanent and
stationary." Second, a clarification is
provided that the listing of examples in
§202.11(b)(2) is not all inclusive. Third,
the suggestion of the ABA Committee
304 thak"museums" be added is
adopted. Fourth, we have clarified that
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the term "hunranly" qulifies the phrase
"habitable structures."

Three modifications have been made
to works excluded in §202.11(d). First
reference to "certain functional
structures" in §202.11{d)tl) is deleted
and in its place is substituted
"structures other then buildings."
Second. the list of examples of
structures other than buildings is
expanded to specify the exclusion of
"tents, recreational vehicles, mobile
homes, and beats." Third, in the
exclusion for standard featres, the
Copyright Office has added: "standard
configuration of spaces,"

The.Copyright Office believes
Congress intended to lrag protection of
architectural works to humanly
habitable structures or other similar
structum used by human beins. The
Offce hasm no doubt that this u ct
matter queaimcacm Is constent w9th
the Berne Convention obligations baed
upon its June l8 Report "Copyright in
Works of Architecture."

b. Registration Limited to Single Work

The proposed regulation made no
proposal regarding the one registration
per work rule. The Copyright Office
intended to apply the established
principle found in 37 CFR 202.3 (b){7).
Since the proposed regulation has been
pending, however, a mnuber of
applicants be" atempted so regter
groups of architectural works en a single
application form. Tbe Copydgh Oftice
finds that accepting such group
registrations wmdd bed to conumsi
over the nature of copyrightable
authorship that is being regitered. For
this reason, the Copyrisgt Oiflse imits
registradm to a e work To avoid
any uertainty, the Office akls a
specific proensum coafirmin that a
sing application my cover onl a
single architeclural work. Additionally,
the Copyright Office also clarifies the
concept of a single work in the case of
tract housing at 37 CFR 202.11 (c)(21.

c. Publ' iaio

The proposed regulation based its
definition of publication on the
Copyright Act. The definition drew upon
two statutory provisions- the definition
of 'pub tion" in section 11 of the
Copyright Act, and the definition of
"architectural work" which provides
that the building design may be
embodied in architectural plans or
drawings.

The American Institute of Acbi'tets
("AIA") criticized the proposed
definition on the grewde that it imp pd
that limited ditribatim of plans 6w
public agencies and subcontractors for
purpose of construction constituted

publicatien. The AIA belyeved ts
impressiod was created by the second
sentence of the definition ("(t)he offering
to distribute copies to a group of persons
for Purposes of further distribution or
public display also constitutes
publication"), which is taken neary
verbatim from the Copyright Act's
definition of "publication." AIA
contended that the majority of cases
hold that filing plans with public
agencies and limited distribution to
subcontractors does not constitute
publication.

The AIA position appears consistent
with the majority line of the cases on
this issue. The Copyright Office bad and
has no intention of mandating that filing
plans with public agencies generally
constitutes publication.

The Copyright Office is hesitant,
however, to establish a judgmental
policy on The extent of distribution
necessary to constitute publication. For
years, appficants ragiermed
architectural plams w4t the Copyright
Office. Many of these applicants have
chosen to designate their plans as
published on the basis of public Ming
dates, and/or distribution to
subcontractors. The Copyright Office
has a natural reluctance to establish a
policy that inflexibly mandates a public
filing can never be considered a
publication of the work.

As an alternative, the Copyright
Office has chown to delete the second
sentence of the proposed definition of
publication, even though the language is
taken nearly verbatim from 17 U.S.C.
101. The purpose of the definition of
publication in the regulations of the
Copyright Office is to clrify matters
that are capable of definitive policies,
The applicant has special knowledge
about the extent to which a set of plans
has been distributed. The Copyright
Office prefers a flexible policy, which
allows the claimant to consider his or
her work has been published on the
basis of public filings. The Office does
not, of come, take the position that a
public filing always or generally
constitutes publication of the work.

d. Application Forins

The American Institute of Architects
endorsed the establishment of a
separate registration form dedicated
exclusively to registering architectural
works.

The Copyright Office gave carefil
consideratin to the propmal for a
unique form. While the Copyright Office
does not foreclose the possbifty of
creating such a form in the future,
currently annual registrations of
architectural works rnm to about Z36
Moreover, the Examining Division has
not experienced any undue difficulty in

dealing with registration on Porm VA.
Due to th* reatiely low miaber of
registratons and the latk of teorrting
problems, the Copyright Office has
decided not to adopt a new form at is
time. The Office wil contron to monitor
its experience with the use of Form VA
to register architectural works.

4. Ragulatory Flexibility Act
With respect to the Regulatory

Flexibility Act, the Copyright Office
takes the position that this Act does not
apply to Copyright Office rulemai.
The Copyright Office is a de-prtment of
the Library of Congress, which is part of
the legislative branch Nefther the
Library of Congress nor the Copyright
Office is an "agency" witiin the
meaning of the Administrative
Procedure Act of June 11, 1946, as
amended (5 U.SZC. 55 et seq and S U.S&C.
701 et seq4. The HAtiiery Flexibility
Act conneqvwat doe not tapply to the
Copyright Office since that Act aects
only those entities of the Federal
Government that are agencies as
defined in the Administrative Procedure
Act.'

Alternatively, if it is later determined
by a court of competent jWdkcn that
the Copyright Office is an "agemy"
subject to the Regulatory Flexibility A"
the Register of Copyrights has
determined and hereby certifies d this
regalatioa will have no sigWficaut
impact on small business.

List of Subjects in 7 CFR Past 2o2

Copyright, Copyright registration,
Architectural works.

Final Rdes

In consideration of the foregoing, 37
CFR part 202 is amended in the manner
set forth below.

PART 202-[AMENDED]

1. The autkority citation for part 202
continues to read as flows.

Authoriy: 17 U.S.C 702; §§202.19, 2o2.20
and 202.21 are aso ismed under 17 U.S.C. 407
and 4Q&

2. New § 202.11 is added to read
follows:

'The Copv'rLht Office was,"o subject to the
Administrative Procedure Act before 1978. and t is
now subject to ft only In areas speclied by ntion
701(d) of the Ceprigt Act t WS.(L "atealloss
taken by the beg . Cgg'dhtu=o m fes tide
(17), except ith respect to the meluing of eoplevoL
copyright deposits) C47 U.S.C. 700)b, The Copyright
Act dces n...eetlho Office ar "agency" as
defin.d&e APtAWtememle'aedl e, -
example, personnel actions taken by the Office are
not subject to APA-FOIA requirements.
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§ 202.11 Architectural works.
(a) General. This section prescribes

rules pertaining to the registration of
architectural works, as provided for in
the amendment of title 17 of the United
States Code by the judicial
Improvements Act of 1990, Public Law
101-650.

(b) Definitions. (1) For the purposes of
this section, the term architectural work
has the same meaning as set forth in
section 101 of title 17, as amended.

(2) The term building means humanly
habitable structures that are intended to
be both permanent and stationary, such
as houses and office buildings, and other
permanent and stationary structures
designed for human occupancy,
including but not limited to churches,
museums, gazebos, and garden
pavilions.

(c) Registration--(1) Original design.
In general, an original design of a
building embodied in any tangible
medium of expression, including a
building, architectural plans, or
drawings, may be registered as an
architectural work.

(2) Registration limited to single
architectural work. For published and
unpublished architectural works, a
single application may cover only a
single architectural work. A group of
architectural works may not be
registered on a single application form.
For works such as tract housing, a single
work is one house model, with all
accompanying floor plan options,
elevations, and styles that are
applicable to that particular model.

(3) Application form. Registration
should be sought on Form VA. Line one
of the form should give the title of the
building. The date of construction of the
building, if any, should also be
designated. If the building has not yet
been constructed, the notation "not yet
constructed" should be given following
the title.

(4) Separate registration for plans.
Where dual copyright claims exist in
technical drawings and the architectural
work depicted in the drawings, any
claims with respect to the technical
drawings and architectural work must
be registered separately.

(5) Publication. Publication of an
architectural work occurs when
underlying plans or drawings of the
building or other copies of the building
design are distributed or made available
to the general public by sale or other
transfer of ownership, or by rental,
lease, or lending. Construction of a
building does not itself constitute
publication for purposes of registration,
unless multiple copies are constructed.

(d) Works excluded. The following
structures, features, or works cannot be
registered:

(1) Structures other than buildings.
Structures other than buildings, such as
bridges, cloverleafs, dams, walkways,
tents, recreational vehicles, mobile
homes, and boats.

(2] Standard features. Standard
configurations of spaces, and individual
standard features, such as windows,
doors, and other staple building
components.

(3) Pre-December 1, 1990 building
designs. The designs of buildings where
the plans or drawings of the building
were published before December 1, 1990,
or the buildings were constructed or
otherwise published before December 1,
1990.

3. Section 202.19 is amended by
revising paragraph (b)(3), by removing
paragraph (b)(4), and by adding new
paragraph (d)(2)(viii) as follows:

§ 202.19 Deposit of published copies or
phonorecords for the Library of Congress.
* * a * *

(b Definitions. (3) The terms
architectural works, copies, collective
work, device, fixed, literary work,
machine, motion picture, phono- record,
publication, sound recording useful
article, and their variant forms, have the
meanings given to them in 17 U.S.C. 101.
* a * * *

(d) Nature of required deposit.
(2) * * *

(viii) In the case of published
architectural works, the deposit shall
consist of the most finished form of
presentation drawings in the following
descending order of preference:

(A) Original format, or best quality
form of reproduction, including offset or
silk screen printing;

(B) Xerographic or photographic
copies on good quality paper;,

(C) Positive photostat or photodirect
positive;

(D) Blue line copies (diazo or ozalid
process). If photographs are submitted,
they should be 8 x 10 inches and should
clearly show several exterior and
interior views. The deposit should
disclose the name(s) of the architect(s)
and draftsperson(s) and the building
site.

4. Section 202.20 is amended by
revising paragraph (b)(3) and by adding
new paragraph (c)(2)(xviii) as follows:

§ 202.20 Deposit of copies and phonorecords
for copyright registration.

b) Definitions.

(3) The terms architectural works,
copy, collective work, device, fixed,
literary work, machine, motion picture,
phonorecord, publication, sound
recording, transmission program, and
useful article, and their variant forms,
have the meanings given to them in 17
U.S.C. 101.

(c) Nature of required deposit.
(2) * * *
(xviii) Architectural works. (A) For

designs of unconstructed buildings, the
deposit must consist of one complete
copy of an architectural drawing or
blueprint in visually perceptible form
showing the overall form of the building
and any interior arrangements of spaces
and/or design elements in which
copyright is claimed. For archival
purposes, the Copyright Office prefers
that the drawing submissions consist of
the following in descending order of
preference:

(1) Original format, or best quality
form of reproduction, including offset or
silk screen printing;

(2) Xerographic or photographic
copies on good quality paper,

(3) Positive photostat or photodirect
positive;

(4] Blue line copies (diazo or ozalid
process).
The Copyright Office prefers that the
deposit disclose the name(s) of the
architect(s) and draftsperson(s) and the
building site, if known.

(B) For designs of constructed
buildings, the deposit must consist of
one complete copy of an architectural
drawing or blueprint in visually
perceptible form showing the overall
form of the building and any interior
arrangement of spaces and/or design
elements in which copyright is claimed.
In addition, the deposit must also
include identifying material in the form
of photographs complying with §202.21
of these regulations, which clearly
discloses the architectural works being
registered. For archival purposes, the
Copyright Office prefers that the
drawing submissions constitute the most
finished form of presentation drawings
and consist of the following in
descending order of preference:

(1) Original format, or best quality
form of reproduction, including offset or
silk screen printing;

(2) Xerographic or photographic
copies on, good quality paper;

(3) Positive photostat or photodirect
positive;

(4) Blue line copies (diazo or ozalid
process].
With respect to the accompanying
photographs, the Copyright Office
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prefers 8 x 10 inches, good. quality
photographs, which clearly show
several exterior and interior views; The
Copyright Office prefers that the deposit
disclose the name(s) of the architect(s)
and draftsperson[s) and the building
site.

Dated: August 31, 1992.
Ralph Oman,
Register of Copyrights.

Approved by:
James H. Billington
The Librarian of Congress.
[FR Doc. 92-23793 Filed 9-30-92; 8:45 am]
eliffng Code 1410-7-F

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 35

[FRL-40108]

RIN 2050-AC26.

Technical Assistance Grant Program

AGENCY; Environmental Protection
Agency (EPA),

ACTION: Final rule.

SUMMARY: Pursuant to section 117(e) of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERcLA), the
Environmental Protection Agency (EPA
or the Agency) is publishing the final
rule for the Technical Assistance Grant
(TAG) Program in the Federal'Register.
After extensive review and
incorporation of public comments, the
Agency has developed a final rule
designed to streamline the TAG program
by simplifying application and
'management procedures. The principle
changes are: Procurement procedures
have been simplified; application
process has been simplified; allowable
activities havebeen expanded; the
administrative cap has been reinstated
at 20%; and language concerning the
ineligible applicants has been clarified.
The intent of this final rule is to make
grants for technical assistance available
to local community groups and promote
effective public participation in the
Superfund cleanup process.
EFFECTIVE DATE: This final rule is
effective October 1, 1992;
ADDRESSES: The official record for this
rulemaking is maintained in the
Superfund Docket, located in room 2427
at the U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC, 20460, telephone number 1-202-200-
3046. The record is available for

inspection, by appointment only,
between the hours of 9 a.m. and 4 p.m.,
Monday through Friday, excluding legal
holidays. As provided in 40 CTR part 2.
a reasonable fee maybe charged for
copying services,
FOR FURTHER INFORMATION CONTACT.
Diana Hammer, Office of Emergency
and Remedial Response, 5203G, U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC, 20460 at
1-703-603--8840 or the RCRA/Superfund
Hotline from 8:30 a.m. to 7:30 p.m.,
Monday through Friday, toll free at 1-
800-424-9348 (TDD-1--800-553-7672) or
in the Washington area, 703-920-9810
(TDD-703--486-3323).
SUPPLEMENTARY INFORMATION. CERCLA
section 305 provides for a legislative
veto of regulations promulgated under
CERCLA. Although INS v. Chadha, 462
U.S. 919, 103.S. Ci. 2764 (1983), cast the
validity of the legislative veto into
question, EPA has transmitted a copy of
this regulation to the Secretary of the7
Senate and the Clerk of the House of
Representatives. If any action by
Congress calls the effective date of this
regulation into question, EPA will
publish notice of clarification in the
Federal Register.

The contents of today's preamble are
listed in the following outline:
I. Introduction

A. Authority
B. Background of the Rulemaking

II. Explanation of Changes to the Amended
Interim Final Rule

A. Sole Applicant (§ 35.4035 (b) and (c)).B. Procurement ( 35.4006)
C. Administrative Cap (§ 35.4085)
D. Waivers to the $5 0,000 Grant Limit

(35.4090(a))
E. Waivers to the 20 percent Match

(1 35.4090 (b) through (d)
F. Other Issues

II. Existing Grants
IV. Regulatory Analysis

A. Regulatory Impact Analysis
B. Regulatory Flexibility Analysis
C. Paperwork Reduction Act

I. Introduction

A. Authority

This final rule is issued under the
authority of section 117(e) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 19080 (CERCLA), as amended,
hereinafter cited as CERCLA, 42 U.S.C.
9817(e), Section.117(e) authorizes the
President to'make available Technical
Assistance Grants of uo to $50,000 t
groups of individuals affected by
National Priorities List (NPL) sites
where action has begun, to obtain
assistance in interpreting and - :
disseminatinginformation related to site
activities. Section 117(e) requires the

President to promulgate rules for issuing
these grants before processing any grant
applications.1Executive Order No. 12580
subsequently delegated to EPA the,
authority to implement section 117(e).

B. Background of the Rulemaking

EPA published in the June 10, 1987
Federal Register (52 FR 22244) an
Advance Notice of Proposed
Rulemaking (ANPRM), which discussed
and solicited comments on several
issues and various approaches that EPA
was considering for accepting and
evaluating applications, and for
awarding and managing TAGs. After
careful consideration of the public
comments on the ANPRM, EPA
published the interim final, rule in the
March 24, 1988 Federal Register (53 FR
9736). The interim final rule detailed the
specific requirements for obtaining
TAGs and enabled EPA to issue grants
immediately while continuing to receive
comments for consideration in the
development tof the final rule.

Based upon its early experience with
the Technical Assistance Grant (TAG)
Program, the Agency determined that
certain changes were necessary while
the final rule was being developed. The
Agency published amendments to the
interim final rule on December 1, 1989 to
encourage and facilitate more
participation in theTAG Program, and
to elicit further input by the public
regarding the development of the final
rule. The principal purpose 'of the
amendments was to reduce barriers to
TAG'participation, particularly those
created by the matching funds
requirement in the interim final rule.
Public comments received regarding the
amendments to the interim final rule
have been Carefully reviewed and taken
into consideration in the development of
the TAG final rule published here today.

If. Explanation of Changes to the
Amended Interim Final Rule

The issues under consideration in
today's rulemaking that were addressed
by commentors and EPA's responses to
them are described below.

A. Sole Applicant (f 35.4035 (b) and (ci)

When there is a sole applicant for a
TAG at a particular Superfund site, the
.formal evaluation criteria are less
critical, and § 35.4635 h as been modified
accordinigly. EPA'dncourages -rompt
evaluation and, if merited and' dsh r'available, may award a TAG. As part of

the evaluation process, the applicant
group must meet the maagement
requirements and demonstrate that it
will use grant funds effectively and also
that it Is representative of the.
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community affected by a release or
threatened release at a facility listed on
the NPL or proposed forlisting under the
National Contingency Plan (NCP) and
where a response action has begun.

Where there are competing
applicants, the Agency will continue to
evaluate them as provided under
§ 35.4035.

B. Procurement (§ 35.4066)
In response to concerns over potential

Conflict of Interest (COI), EPA believes
that any person involved in writing up
the specifications should be considered
ineligible to compete for either the
Technical Advisor or theGrant
Administrator position. This action is
consistent with OMB Circular A-110.
However, the ineligibility does not apply
to a person(s) involved in preparation of
the TAG application.

In response to continued public
comments and-as recommended by the
Administrator's Superfund Management
Review (SMR), the procurement
procedures contained in the TAG
Program have been streamlined. One of
the most often cited criticisms of the
procurement process was that grant
recipients were required to follow
standard, Federal procurement
procedures rather than TAG-specific
requirements more appropriate for the
TAG Program's unique circumstances. In
direct response to these comments, EPA
developed streamlined procedures to
encourage public pafticipation in the
TAG Program.

The new procurement procedures
pontained in today's regulation are
simplified, while continuing to allow for
adequate control, over procurements
under the grant, These procedures have
been divided by dollar value: $1,000 or
less, over $1,000 and less than $25,000,
$25,000 to $50,000, and over $50,00. For
procurements falling into the category of
over $50,000, the grantee must follow the
procurement rules in 40 CFR part 33.

In response to comments concerning
the complexity of the TAG procurement
process and to simplify procurement
requirements. recipienfs will not have to
go through the process of .certifying or
not certifying their procurement
systems. Instead, we areproviding the
rules vith which all recipients maist
comply .

C. Administrative Cap (f 35.4085)
After several years of experience and

careful reiew and consideration of
publidcomnients, the Agency ha j'
concluded that establis6ing a cap on
administrative services costs ot 2G
percent, which is equivalent to the 20

ecent matching fumdsiequiremnnt,
allow, local groups applying'fr TAGs

to fulfill the 20 percent matching funds
requirement with an "in-kind"
administrative services match or with
cash matching funds, and at the same
time ensures that grant funds will be
used primarily to obtain technical
assistance and disseminate information.

A recurrent comment has been that
recipient groups find the administration
of the TAG difficult. This was also one
of the major perceptions of the TAG
Program to come out of the Superfund
Management Review report. Reinstating
the administrative services cap, raising
it to 20 percent, and allowing the grant
recipients to hire an individual(s)
specifically for the purpose of
administering the grant will alleviate the
administrative difficulty formost
groups. § 35.4085(d) has been revised to
contain language on the administrative
cap. It has been the Agency's stated
policy that an acceptable range for
administrative costs is between 10-20%
of the total project costs. This change
codifies that policy.

EPA will continue to encourage the
use of volunteer services to minage the
grant, but in cases where this is not
feasible, grantees now bave the option
of hiring a grant administrator.

The Agency believes that the
language formerly contained in
§ 35.4085(d) of the amended Interim"
Final Rule is covered adequately in
§ 35.4085(b), and the regulation has been
revised accordingly;.Section 35.4085(b)
also contains language formerly found in
§ 35.4090(a).

D., Waivers to the $50,000 Crant.Limit
(f 35.4090(a))

funding may be required. The Agency
has based these criteria on Program
experience and believes they provide a
reasonable basis for making a decision.

These criteria also will be applicable
at mega-sites, which are, by definition,
extraordinarily large and complex. To
date, there has been very little in the
way of actual TAG experience at mega-
sites.

In determining whether a site is
sufficiently complex to warrant
additional funding, the Agency will
consider whether three or more of the
following are present:

1. An RI/FS costing in excess of $2
million;

2. Treatability studies or evaluation of
new and innovative technologies are
required at a site, as specified in the
Record of Decision;

3. Reopening of the Record of
Decision;

4. The site health assessment results
in an epidemiological study;

5. Designation of one or more
additional operable units after award of
the TAG;

6, A post-TAGawardlegislative or
regulatory change results in the
generation of new site documentation or
information;

7. A cleanup extending beyond eight
years from initiation of the RI/FS
through completion of.construction;

8. Significant public concern, where
large groups of people at a site require
many meetings, copies, etc.;

9. Any other factor that, in the
judgment of Regional officials, indicates
that the site is unusually complex.

Commettors stated that Superfund EPA also will consider the recipient's
sites are often complex and generate - past performance, including determining
large quantities of technical idformation, whether administrative requirements
At sites such as these, the $50,000 grant: have been met satisfactorily and that
was often inadequate and comimentors costs incurred under the previous award
believe waivers to the $50,000 limit are allowable and reasonable.
should be allowed in circumstances The regulation published today has
other than just in the case of been changed accordingly and § 35.4090
application(s) for multiple sites. has been revised to include in paragraph

EPA agrees. Due to unusually complex (a) language formerly contained in

circumstances, large volumes of J 35.4085(b). A new paragraph has been
technical information are generated at added (I 35.4090(a)(2)) to address
some Superfund sites. TAG recipients unusually complex sites.
may request that all or part of this E. Waivers to the 20 percent Match
information be Interpreted for the
affected community, by the Technical (
Advisor. Therefore, it is reasonableto A commentor believes that- waivers
expect that more time will be required:' should be available to local groups *
by the Technical Advisor to review through the entire Superfunid cleanup
documents associated with a process.
complicated bite than foran' Taverage" The Agency continues to believe that

Superfud r site and that additional funds the purpqse of these grant funds is lo
may be necessary. provide technical assistance that-Will

The rule therefore provides for aid co'munity involvement in.the study
waivers'at sites thai arc muiusally aqd diciion-making processes leadin g
comp x. EPA has developed "if' ei' by' to sel ption .of site clean met 'd .
which to identify sites whe-e additional A]thogh citizei livolverhent can sna - '
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should continue during design and
remedial action, once the Record of
Decision has been signed, the decision
has been made on how the cleanup for
that operable unit will occur. The
statute, CERCLA section 117(e),
prohibits EPA from granting waivers to
the required 20 percent match once the
Record of Decision has been issued.

F. Other Issues

Definitions (§ 35.4010)

EPA is broadening the definition of
the term "affected" individuals to
include the phrase "whose health is or
may be endangered by release of
hazardous substances at the facility, or
whose economic interests are directly
threatened or harmed." The addition of
new language incorporates the
possibility that health effects of
hazardous substances may arise from
different sources, including, but not
limited to contaminated air, soil and
water sources.

A definition of waiver has been added
to clarify these requirements. Deviations
and waivers are distinct processes and
should not be construed to refer to the
same thing. EPA can grant waivers or
excuse recipients from following certain
anticipated regulatory or administrative
requirements if:

1. The authority to issue a waiver is
provided in the regulation itself, and

2. The Agency believes sufficient
justification exists to approve such
action.

The authority to issue a waiver is
found at the Award Official level.
Deviations, or exemptions from certain
provisions of existing regulations, may
be necessary in some unforeseen
instances. The Director, Grants
Administration Division, has been
delegated the authority to approve
deviations. The Agency does not have
the authority to deviate from statutory
or executive order requirements.

In addition, EPA feels clarification of
several other definitions is necessary
(i.e., application, award official,
contract, contractor, grant agreement,
operable unit, start of response action).

Cost Principles (§ 35.4013)

The TAG Program is like any other
Federal grant, in that certain established
requirements must be followed to ensure
the proper administration of grant funds.
The Cost Principle requirements,
contained in OMB Circular A-122,,state
that all costp must be "reasonable,
allowable and allocable" under the
Program. Therefore, this section has
been added, stating the applicability of
these requirements.

Services in Lieu of Cash (§ 35.4015)

A commentor recommended that EPA
eliminate from the final rule the States'
ability to hire Technical Advisors and
provide those services to a recipient
group in lieu of a grant to the group.

EPA believes that the current
regulation does not present a problem.
Under § 35.4015(d)(2) such services will
be provided by the State only with the
agreement of the recipient group. Such
assistance by the State can save time
and expense for the group and in no
way is intended to limit the access of
affected individuals to independent
expertise.

In addition, the title of § 35.4015 has
been changed to "State Administration
of the Program" to reflect its subject
more accurately.

Incorporation (§ 35.4020 (b) and (c))
One commentor agrees with EPA's

decision not to require groups to re-
incorporate. However, the commenter
disagrees with, and sees no justification
for, EPA applying this provision only to
incorporated groups that have a history
of substantial involvement at the site.
The commentor felt that there may be
many other groups who are qualified
and should receive grants even though
they do not have a substantial history of
involvement with the site.

In response to the comment that there'
are other groups who are qualified and
should receive grants even though they
do not have a substantial history of
involvement with the site, EPA agrees
and may award a TAG to such qualified
groups, provided that they are
incorporated. Moreover, what is at issue
here is the requirement to reincorporate
to receive a grant, not the ability to
receive a grant.
Ineligible'Applicants (§ 35.4030)

A commentor asserted that
§ 35.4030(b) does not prevent "front
groups" from applying to the TAG
Program.

In response to this comment, EPA has
modified § 35.4030 (a) and (b) to identify
PRP "front groups" early in the process.
The interim final rule essentially treats
all ineligible entities identically. The
Agency's experience with the TAG
Program demonstrates, however, that
PRP involvement in the receipt of a
grant raises unique problems not raised
by the involvement of other ineligible
entities. This follows from the fact that
the TAG Program's purpose is to Onable
groups of individuals to obtain
independent technical advice. Under
Superfund a PRP, by definition, is
potentially subject to liability for all
response costs at a site; this would

appear to give a PRP a financial interest
in the cost of the remedy selected. EPA
believes that there is inherent tension
between this and the purpose of the
TAG Program, providing objective,
disinterested information. This makes it
appropriate to distinguish between PRPs
and other ineligible entities with regard
to participation in, and support provided
to, a TAG recipient.

In considering whether a group is
impermissibly linked to a PRP so as to
be ineligible for a grant, EPA must
consider, among other things, the extent
of PRP participation in the group and
whether, and the extent to which, the
PRP established or sustained the group.
Thus, for example, where a PP paid
any person for participating in a group
or for providing services which
contributed to establishing and
sustaining the group, the group would be
ineligible; such a person would
necessarily have been participating in
the group because of a connection to a
PRP rather than as an affected
individual. Under 40 CFR 35.4030(a)(1), a
group with such a member would
therefore be ineligible for a grant.
However, the mere fact that a group
member was employed by a PRP would
clearly not preclude eligibility. A
recipient group might not be precluded
from including even an executive or
director of a PRP. However, where a
group included an individual owning a
significant or controlling interest in a
PRP, there might be an eligibility
problem unless it could be determined
that such a member could, in fact,
participate in the group in the capacity
of an "affected individual" as distinct
from its capacity as a PRP.

A related issue is the extent to which
a group can receive support from an
ineligible entity. Because of the special
problems raised by PRP involvement
with a group, the acceptance of any
assistance (e.g., cash or goods) with
conditions attached which might, in the
judgment of the award official, limit the
group's ability to represent the interest
of affected individuals, or of any
donation of services by a PRP would
render a group ineligible. The standard
for other ineligible entities, whether
governments or other institutions, is
whether the group has been "established
or presently sustained" by an ineligible
entity. The regulation has been modified
to clarify that this applies where a group
is established or sustained- by any- ';,
ineligible entity, whether or not that-
entity is governmental. It has also been.
modified.to clarify that the prohibition
against participation of an ineligible
entity continues even after a group is
awarded a grant. Finally, -the regulation
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uses the term "sustained" rather than"supported" to clarify that any support
must be substantial.

A second issue is the extent to which
a recipient group must have an identity
separate and distinct from that of an
ineligible group. EPA believes that
where a second group has its origins in
an ineligible group, special care is
necessary to ensure a separate identity.
The separation must be both formal
(with separate Incorporation, officers,
finances, and membership) and
substantive. A new group is not
substantially identical to an older,
ineligible group where there is a
reasonable basis for asserting that the
two have separate and distinct
identities.

Evaluation Criteria (1 35.4035)
EPA has established certain criteria

by which to evaluate TAG applicants.
This section now includes instructions
for both sole and multiple applicants.
EPA is not changing any criteria, only
revising the evaluation method. EPA
believes certain of these criteria to be
essential and that any group scoring
zero on one or more of these should be
disqualified. Thus, an applicant group
must score above zero on criteria 2
(representation of affected community),
3 (services to be performed by the
Technical Advisor, and 4
(communication plan). In addition, the
applicant must meet either criterion 1
and/or 5. The Agency believes this
evaluation method will assist the
Regions in identifying qualified
applicants.

Since publication of the Amendments
to the interim final rule (December 1,
190 the required EPA grant form has
changed from EPA Form 5700-33 to SF-
424, and the regulation has been
changed to reflect this.
Notification Process (1 35.40401

According to standard TAG
application procedures, the first step for
the community group is to submit a
Letter of Intent (LO) indicating the
intention of applying for a TAG award.
The LO serves to document the number
of interested groups and aids in tracking
the applicants through the process.
However, it has occasionally been the
case that an applicant group has
submitted an application without having
submitted an LOI. In this instance, EPA
believes that the group's application
should fulfill the LOl requirement, thus
initiating the 30-day notification
process. However, EPA will not begin
processing the application until the end
of the 30-day period in order to notify
other potentially interested groups. The
Agency today is revising 1 35.4040 [b)2)

to emphasize the importance of public
outreach by making the public notice a
requirement of the TAG Program.

Application Process ( 35.4045)
Commentors raised concerns with the

application process, stating that it is
complex and cumbersome, both in terms
of time and procedures. According to
one commentor, the level of detail
required in the Scope of Work and
Budget application portions (Section IV)
is unnecessary. To assist in streamlining
the process, a recommendation was
made to simplify the application forms
and the Citizbn's Guidance Manual. To
address the application complexity
issue, a commentor recommended that
grants be awarded with the condition
that the recipient submit a general scope
of work and explanation of how the
grant funds will be spent with the
application. The detailed scope of work
and budget would then be submitted
after receiving the grant and hiring a
Technical Advisor,

In response to this and similar.
commends relating to the complexity of
the program, EPA has made an effort to
simplify the entire application process.
The regulation has been amended to
delete the detailed requirements related
to application submittal formerly
contained in § 35.4045(a). Also deleted
was paragraph (c) of the same section,
concerning instructions for filing an
application, instructions which, EPA
believes are adequately explained in
guidance. EPA has streamlined the
application process, revised the
Superfund Technical Assistance Grant
(TAG) Handbook, and routinely holds
workshops on TAG for community
groups. Therefose, EPA believes the
application process is much less
cumbersome than when the comments
were received.

Grant Availability (§ 35.4050)
A commentor stated that EPA should

accept TAG applications from the time a
site is proposed for or listed on the NPL.
EPA agrees with this comment and will
accept applications any time after the
site has been listed. However, in
§ 35.4050, EPA states that grants will not
be awarded before the start of the
response action. Until such time as a
response action is scheduled or
underway, there are no site activities
generating information for
interpretation.
Ineligible Activities (1 35.4055 (a)
through (h))

A commentor stated that travel to
site-related meetings held by EPA
outside the site community should be an
eligible activity.

After considering the comment and
the intent of § 35.4055, EPA does not
believe this change in the regulation is
merited because TAG funds should be
spent primarily in the interpretation and
dissemination of technical data related
to a site. EPA believes that the primary
purpose Qf the grant is to assist affected
individuals in obtaining technical
assistance and not to fund ancillary
activities of the grant recipient such as
travel expenditures, which detract from
or inhibit the recipient's ability to pay
for skilled Technical Advisors.

Many requests have been made by
community groups stating that EPA
should allow TAG funds to be used to
cover the costs of epidemiological or
health studies, such as blood or urine
testing. However, while EPA recognizes
the public concern over issues such as
these, such testing is prohibited under
§ 35.4055(h) of the regulation. This
section has been renumbered and
clarifying language added to the
regulation to reflect EPA's belief that the
intent of CERCLA section 117(el is to
use TAG funds for the interpretation of
data and not the generation of new data.

It has been requested that TAG funds
be allowed to pay for Health and Safety
Training for the Technical Advisor (TA).
This training is required for site access,
access that would then be used to
promote the TA's understanding of and
access to the Superfund site, and,
ultimately, assist in the interpretation of
data for the community group.
Superfund sites are inherently complex
and involve special health and safety
issues. Specialized training relating
specifically to Superfund sites is not
training that a TA. under normal
circumstances, could be expected to
have previously obtained. Therefore,
EPA believes that the costs of Health
and Safety training for a TA. if required
specifically to allow access to the
Superfund site, should be considered as
an eligible activity and has changed the
regulation to make this cost allowable
under the TAG award.

Contract Review (§ 35.4067)

A commentor recommended that at
the end of the procurement section, to
ensure EPA review is completed in a
timely fashion. EPA should add the
statement -EPA will respond with
written comments to the recipient within
14 days of receiving the contract, or
notify the recipient in writing within 14
days that the contract has been
approved." Another commentor stated
that in many cases, EPA Regions have
used the procedure of reviewing
proposed contracts to demand the
review of other things the commentor
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feels to be inappropriate (i.e., conflict of
interest and grantee's procurement
process). Again, this commentor
recommends a two-week review period
and that EPA state specific objections to
the proposed contracts, in writing, with
specific reference to regulations being
violated.

EPA recognizes and understands the
merit of the comment and believes the
purpose of EPA review of documents is
intended to protect the grantees. In
addition. EPA will make every effort to
review contracts in a timely manner.
However, in regard to establishing a
time limit for review of applications by
EPA, the Agency believes that this
should remain as guidance and should
not be included in the regulation.

Based on TAG Program experience
since promulgation of the amended
interim final rule, the Agency today is
requiring that each applicant provide
EPA with the opportunity to review the
contract before it is awarded or
amended only for contracts over $1,000.

Please note that this section, formerly
§ 35.4095, has been moved for clarity
and renumbered as § 35.4067.

Pre-Award Costs (§ 35.4075)

A commentor stated that EPA should
allow the costs of preparing the grant
application.

EPA disagrees. The cost of applying
for a grant is a pre-award cost and is not
allowable for funding under any EPA
grant program.

Audits (§ 35.4105)

Because TAGs are cost recoverable,
the records retention period for the
Superfund Program is ten years from the
termination or the end of contract.

Previously, single audit requirements
only applied to State and local
governments. With the promulgation of
OMB Circular A-133, the single audit
requirements now apply to TAG
recipients as well, and paragraph (c) has
been added.

Contractor Liability

A commentor expressed concern over
the liability of contractors. The
statement was made that "Contractors
to TAG Grantees are being required by
some EPA Regions to accept an
unreasonable risk of liability. The way
the program is currently set up, it
prevents firms from protecting
themselves, it is unfair to small
businesses. EPA's own Superfund
contractors are protected from suits and
many times indemnified against suits by
3rd parties, and the TAG budget is
insufficient to handle issues with
liability." Section 119 of CERCLA
provides EPA with discretionary

authority to indQmnify persons engaged
in CERCLA response activities.
Consultants hired by recipients of TAGs
are not within the definition of those
who can be indemnified by EPA.
Therefore. EPA does not believe that
indemnification is available.

Consistency

Commentors asserted that
inconsistencies exist between Regional
Offices in the grant decision-making
process and in their review of proposed
technical assistance contracts.
Commentors recommended centralizing
the program in EPA Headquarters, with
a few personnel devoted to TAGs on a
full-time basis.

EPA disagrees. EPA recognizes the
diversity and uniqueness of individual
Superfund sites and believes that
centralizing the management of the
program not only would reduce its
accessibility by groups seeking
information and assistance but also
would reduce EPA's flexibility in
addressing unique site features and
situations.

Technical Assistance Grant
Implementation

A commentor indicated that EPA
needs to increase public outreach to
citizens affected by Superfund sites. It
provided two recommendations to
facilitate the implementation of the TAG
Program:

(1) Development of guidance for
affected individuals on hiring Technical
Advisors, liability issues, record
keeping, audit procedures, etc.;

(2) development of materials by the
Regional EPA Offices to address
regional variations in TAG
implementation.

EPA recognizes the importance of
public outreach and has adopted a
decentralized structure to retain
maximum contact with communities
affected by Superfund sites. EPA has
developed guidance materials such as
those recommended by the ommentor.
The Superfund Technical Assistance
Grants (TAG) Handbook serves as
guidance for community groups. EPA
has held training and issued guidance
for Regional staff in an attempt to
ensure consistency, while still allowing
for unique site features, in the
implementation of the TAG Program.

Corrections and Clarifications

Minor changes were made to the
regulation to correct errors in the
amended interim final rule and/or to
clarify language in the regulation,

III. Existing Grants

TAG recipients receiving a TAG
under previous regulations may request
having their grant administered under
the final regulation. Groups wishing to
do so must seek amendments to their,
grant from the Award Official. However,
any funds spent prior to this final rule
are subject to the previous regulation.
Amendments to current grants will
apply only to future work.

IV. Regulatory Analysis

A. Regulatory Impact Analjsis

Executive Order No. 12291 requires
that regulations be classified as "major"
or "non-major" for purposes of review
by the Office of Management and
Budget (OMB). According to Executive
Order No. 12291, "major" rules are
regulations that are likely to result in:

1. An annual adverse (cost) effect on
the economy of $100 million or more; or

2. A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government, or
geographical regions; or

3. Significant adverse effects on the
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The final rule for the TAG Program is
a "non-major" rule. The final rule will
have no significant annual adverse
effect on the economy of $100 million or
more; or a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.

B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
requires that Agencies evaluate the
effects of a rule for three types of small
entities:

1. Small businesses (as defined in the
Small Business Administration
regulations):

2. Small organizations (independently
owned, nondominant'in their field, non-
profit): and

3. Small government juisdictions
(serving communities of less than 5,000
people).

EPA has consistently considered the
interests of small entities in designing
and implementing the TAG Program and
continues to encourage their
participation.

Since today's rule is not expected to
have a significant impact-on small

Federal Register / Vol, 57,
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entities, EPA certifies that no Regulatory
Flexibility Analysis is necessary.

C. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act, U.S.C. 3501 et seq. and have been
assigned OMB control number 2030-
0020 for activities involving the grant
application process.

Public reporting burden for this
collection of information is estimated to
average B hours per response, including
time for re'-iewirig instructions,
searching existing data sources,
gathering and maintaining the data
seeded, and completing and reviewing
the collection of information.

Send comments regarding the burden
estimate or any other aspect of the
collection of information, including
suggestions for reducing this burden to
the Chief, Information Policy Branch,
PM-223Y, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington
DC, 20460. and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC, 20503, marked
"Attention Desk Officer for EPA."

List of Subjects in 40 CFR Part 35

Air pollution control, Grant
programs environmental protection,
Hazardous waste, Indians,
Intergovernmental relations, Pesticides
and pests, Reporting and recordkeeping
requirements, Superfund, Waste
treatment and disposal, Water pollution
control, Water supply.

Dated: September 7, 1992.
F. Henry Habicht I
Acting Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended by
revising part 35, subpart M (§ § 35.4000
through 35.4130) to read as follows:

PART 35-STATE AND LOCAL
ASSISTANCE

Subpart M-Grants for Technical
Assistance

Sec.
35.4000 Authority.
35.4005 Purpose and availability of

referenced material.
35.4010 Definitions.
35.4013 Cost principles.
35.4015 State administration of the program.
35.4020 Responsibility requirements.
35.4025 Eligible applicants.
35.4030. Ineligible applicants.

Sec.
35.4035
35A040
35.4045
35.4050
35.4055
35.4060
35.4065
35.4066
35.4067
35.4070
35.4075
35.4080
35.4085
35.4090
35.4100
35.4105
35.4110
35.4115
35.4120
35.4125
35.4130

Evaluation criteria.
Notification process.
Submission of application.
Timing of award.
Ineligible activities.
Eligible activities.
Technical advisor's qualifications.
Procurement.
Contract review.
Sanctions.
Pre-award costs.
Method of payment.
Grant limitations.
Waivers.
Disputes.
Record retention and audits.
Reports.
Availability of informsi ion.
Budget period.
Federal facilities.
Conflict of interest and disclosure

requirements.

Subpart M--Grants for Technical
Assistance

Authority: 42 U.S.C. 9617(e); sec. 9(g), E.O.
12580, 52 FR 2923, 3 CFR, 1987 Camp. P. 193.

§ 35.4000 Authority.

This subpart is issued under section
117(e) of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended, 42 U.S.C.
9617(e).

§ 35.4005 Purpose and availability of
referenced material.

(a) This subpart codifies policies and
procedures for Technical Assistance
Grants (TAGs) awarded by EPA to
groups of individuals. This subpart
establishes the procedures for accepting
and evaluating applications, and for
awarding and managing TAGs. These
provisions supplement the EPA general
assistance regulations 40 CFR part 30
and 40 CFR part 33 and are applicable to
all applicants/recipients of TAGs.

(b) Any reference to documents made
in this subpart necessary to apply for a
TAG (i.e., OMB Circulars and EPA
forms SF-424, 269, 270) are available
through EPA Headquarters and Regional
Offices listed in 40 CFR 1.7.

§ 35.4010 Definitions.
As used in this subpart, the following

words and terms shall have the meaning
set forth below:

Affected means subject to an actual or
potential health, economic or
environmental threat arising from a
release or a threatened release at a
facility listed on the National Priorities
List (NPL) or proposed for listing under
the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP) where a response action under
CERCLA has begun. Examples of

affected parties include individuals who
live in areas adjacent to NPL facilities
whose health is or may be endangered
by releases of hazardous substances at
the facility, or whose economic interests
are directly threatened or harmed.

Applicant means any group of
individuals that files an application for a
TAG.

Application means a completed
formal written request for a TAG that is
submitted to a State or the EPA on EPA
form SF-424, Application for Federal
Assistance (Non-construction
Programs).

Award means the TAG agreement
signed by both EPA and the recipient.

A ward Official means the EPA official
delegated the authority to sign grant
agreements.

Budget means the financial plan for
the spending of all Federal and matching
funds fincluding in-kind contributions)
for a TAG project as proposed by the
applicant, and negotiated with and
approved by the Award Official.

Budget period means the length of
time specified in a grant agreement
during which the recipient may spend or
obligate Federal funds. The budget
period may not exceed three (3) years. A
TAG project period may be comprised
of several budget periods.

Cash contribution means actual non-
Federal dollars, or Federal dollars if
expressly authorized by statute to do so,
that a recipient spends for goods and
services and real or personal property
used to satisfy the matching funds
requirement.

Contract means a written agreement
between the recipient and another party
(other than a public agency for services
or supplies necessary to complete the
TAG project. Contracts include
contracts and subcontracts for personal
and professional services or supplies
necessary to complete the TAG project,
and agreements with consultants, and
purchase orders.

Contractor means any party (e.g.,
Technical Advisor) to whom a recipient
awards a contract.

EPA means the Environmental
Protection Agency. Where a State
administers the TAG Program, the term
"EPA" may mean a State agency.

Federal facility means a facility that
is owned or operated by a department,
agency, or instrumentality of the United
States.

Grant agreement means the legal
document that transfers money, or
anything of value, to a recipient to
accomplish the purpose of the TAG
project. It specifies budget and project
periods, the Federal budget share of
eligible project costs, a description of
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the work to be accomplished, and any
terms and conditions.

In-kind contribution means the value
of a non-cash contribution used to meet
a recipient's matching funds requirement
in accordance with 40 CFR 30.307(b). An
in-kind contribution may consist of
charges for equipment or the value of
goods and services necessary to and
directly benefiting the EPA-funded
project.

Matching funds means the portion of
allowable project costs that a recipient
contributes toward completing the TAG
project using non-Federal funds or
Federal funds if expressly authorized by
statute. The match may include in-kind
as well as cash contributions.

Operable unit means a discrete action
that comprises an incremental step
toward comprehensively addressing site
problems.

Potentially Responsible Party (PRP)
means any individual(s) or ompany(ies)
(such as owners, operators, transporters
or generators) potentially responsible
under sections 106 or 107 of CERCLA for
the contamination problems at a
Superfund site.

Recipient means any group of
individuals that has been awarded a
TAG.

Recipient's project manager means
the person legally authorized to obligate
the organization to the terms and
conditions of EPA's regulations and the
grant agreement, and designated by the
recipient to serve as its principal contact
with EPA.

Response action means all activities
undertaken to address the problems
created by hazardous substances at a
National Priorities List site.

Start of response action means the
point in time when there is a guarantee
or set-aside of funding either by EPA,
other Federal agencies. States, or PRPs
in order to begin response activities at a
site.

Waiver means excusing recipients
from following certain anticipated
regulatory or administrative
requirements if; the authority to issue a
waiver is provided in the regulation
itself; and the Agency believes sufficient
justification exists to approve such
action. The Award Official has the
authority to issue a waiver. Deviation
means an exemption from certain
provisions of existing regulations, which
may be necessary in some unforeseen
instances. The Director, Grants
Administration Division, is authorized -

under 40 CFR 30.1001(b) to approve
deviations from the requirements of
regulations (except for those that
implement statutory or executive order
requirements) when such situations
warrant special consideration.

§ 35.4013 Cost principles.
(a) Recipients and non-profit

contractors must comply with the cost
principles in OMB Circular A-122.

(b) Profit-making contractors and
subcontractors must comply with the
cost principles in the Federal
Acquisition Regulation (48 CFR part 31).

§ 35.4015 State admlnistratin of the
program.

(a) Effective October 1, 199Z the
Agency will accept applications for and
award TAGs in consultation with the
States.

(b) The TAG Program will be
available at an NPL site where a State
response action is scheduled to begin or
is underway and a CERCLA-funded
cooperative or other written agreement
exists between the Agency and the
State.

(c) States wishing to administer the
TAG Program must inform the
appropriate EPA Regional administrator.
If a State elects to administer the
program, it must do so in conformity
with this subpart. Where States
administer the program, EPA will have
an oversight role.

(d) A State that chooses to administer
the TAG Program will receive technical
assistance funds plus administrative
costs from the Agency under a
cooperative agreement. A State will
receive $10,000 for administrative costs
for the first TAG. For each subsequent
TAG, the State will receive an amount
equal to eight (8) percent of the TAG.
Using the criteria established under this
subpart, the State may select a qualified
recipient and provide assistance in
either of two ways.

(1) A State will pass through technical
assistance funds to a recipient group by
way of a subgrant, and reimburse the
recipient group for its expenditures as
provided at § 35.4080. A State that elects
this option is also responsible for
monitoring the subgrant to ensure that
recipients comply with its terms and
with 40 CFR parts 30 and 33; or

(2) If a recipient group agrees, a State
will use TAG funds to obtain the
services of a Technical Advisor and
provide those services to a grant
recipient in lieu of cash. The recipient
group may work closely with the State
in advertising, reviewing bids and
recommending a Technical Advisor, and
managing the Technical Advisor. The
State will make the final selection of the
technical advisor. A State that elects
this option becoomes directly respoasible
for awarding the technical assistance
contracts, submitting financial and
progress reports, and for disbursing all
TAG funds in compliance with

applicable EPA regulations and
requirements.

§ 3.4020 ResponelAllty requ remerns.
(a) An applicant must meet the

minimum administrative and
management capability requirements 40
CFR SO.301. Thus each applicant must
demonstrate that it has established
reliable procedures or has plans for
establishing reliable procedures for
record-keeping and financial
accountability related to the
management of the TAG. These
procedures must be in effect before the
recipient incurs any costs. If EPA
concludes that the applicant is not
capable of meeting the responsibility
requirements, the application will be
rejected.

(b) Each recipient of a TAG must be
incorporated as a non-profit
organization for the purpose of
addressing the Superfund site for whc
the grant is provided in order to receive
a grant, except as provided in paragraph
(c) of this section. At the time of award.
a recipient must either be incorporated
or must demonstrate to EPA that the
group has filed the necessary documents
for incorporation with the appropriate
State agency. No later than the time of
the first request for reimbursement for
costs incurred, a recipient must submit
proof to EPA that the group has been
incorporated by the State.

(c) Unless a consolidation agreement
makes site-specific incorporation
necessary, a previously incorporated
group that include all the individuals
and groups that joined in applying for
the TAG shall not be required to
reincorporate for the specific purpose of
representing affected individuals at the
site provided that the group can
demonstrate that it has a substantial
history of involvement at the site.

§ 35.4025 Etgffft appicants.
Eligible applicants, except as provided

in § 35.4030, are any group of individuals
that may be affected by a release or a
threatened release at any facility that is
listed on the NPL or is proposed for
listing under the NCP and at which a
response action has begun.

§ 35.4030 Inetlglble appl1cants.

(a) Potentially responsible parties
(PRPs] are ineligible to receive or be
represented in group. receiving or using
TAGs.

(1) No group established or sustained
by a PRP shall be eligible for a TAG.

(2) No group that receives services
provided by or paid for by a PRP shall
be eligible for a TAG.
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(3) For an applicant to obtain a grant
it must establish an identity separate
from that of an entity that is ineligible
under § 35.4030 (a)(1) or (2) by making a
reasonable demonstration of
independence from the ineligible entity.
Such a demonstration requires, at a
minimum, a showing that the applicant
has a formal legal identity (e.g., officers)
and a substantive existence, including
finances, separate and distinct from that
of the ineligible entity.

(b) The following groups and
organizations are also ineligible to
receive or be represented in groups
receiving or us-Ing TAGs.

(1) Corporations that are not
incorporated for the specific purpose of
representing affected individuals at the
site except as provided in § 35.4020(c);

(2) Academic institutions;
(3) Political subdivisions (e.g.,

townships and municipalities); and
(4) Groups established or presently

sustained by ineligible entities under
§ 35.4030 (b) through (c) (including
emergency planning committees and
citizen advisory boards who may be
precluded from acting independently).

(c) This section shall not preclude any
individual affected by a Superfund site
from participating in a recipient group in
his or her capacity as an individual.
However, an individual whose financial
involvement in a PRP (as other than an
employee or contractor) is determined
by the Award Official to be sufficiently
substantial may be precluded from
participation in a recipient group in any
capacity.

§ 35.4035 Evaluation criteria.
(a) EPA will award a TAG only after

it has determined that all eligibility and
responsibility requirements listed in
§ § 35.4020, 35.4025, and 35.4030 are met,
and after review of the applicant's
qualifications in the narrative section of
the grant application. Each applicant
will be required to provide information
on how it meets the eligibility criteria in
the grant application. The "Applicant
Qualifications" section is Part IV of SF-
424.

(b) Sole Applictint. After the Letter of
Intent process (see § 35.4040), if there is
still only one group, the evaluation
process will consist of the Agency
ensuring that the applicant meets the
criteria stated in § 35.4035(c) in addition
to the administrative and management
capability requirements, and can
demonstrate that it is representative of
the community affected by a release or a
threatened release at a facility that is
listed on the NPL or is proposed for
listing under the NCP and where a
response action has begun. as
demonstrated by fulfillment of the

criteria in § 35.4035(c). Once these
requirements have been met by the sole
applicant, the Agency may award a
TAG.

(c) Multiple Applicants. Where there
are competing applicants EPA will
evaluate the strengths and weaknesses
of each applicant. EPA will rank each
applicant relative to other applicants.
Each criterion is assigned a weight
showing its relative importance. EPA
will rank each applicant by utilizing
criteria described below. In order to
qualify, applicants must meet criterion I
and/or 5 and not score zero on criteria 2,
3, or 4.

(1) The presence of an actual or
potential health threat posed to group
members by the site (this criterion can
be met by establishing a demonstrable
threat to members' health or a
reasonable belief that the site poses a
substantial threat to their health) (30
points);

(2) The applicant best represents
groups and individuals affected by the
site (20 points);

(3) The identification of how the group
plans to use the services of a Technical
Advisor throughout the Superfund
response action (20 points);

(4) The demonstrated intention and
ability of the applicant to inform others
in the community of the information
provided by the Technical Advisor (20
points); and

(5) The presence of an actual or
potential economic threat or threat of an
impaired use or enjoyment of the
environment to group members that is
caused by the site (this criterion can be
met by establishing a demonstrable
economic or environmental threat to
group members or a reasonable belief
that the site poses a substantial
economic or environmental threat) (10
points).

§ 35.4040 Notification process.
(a) Groups wishing to apply for a TAG

should first submit a Letter of Intent
(LOI) to EPA. EPA will respond in
writing to an LOL. A grant application
submitted by a community group
,i thout having first submitted an LO!
wil fulfill the LOI requirement, thus
initiating the notification process.

(b) Upon receipt of the first LOI, EPA
will undertake certain activities
depending on the schedule for work at
the site:

(1) If commencement of the remedial
investigation or a removal action is not
underway or scheduled to begin, EPA
will advise the group in writing that
grant applications for the site are not yet
being accepted. EPA may informally
notify other interested groups that it has
received an LOI: or

(2) If a response action is already
underway or scheduled to begin, EPA
may conduct mailings and/or meetings,
in addition to the required public notice,
to provide formal notice to other
interested parties that a grant for the
site soon may be awarded. These formal
notification activities will generally be
conducted far enough in advance of the
start of the response action to allow
time for groups to consolidate, apply for
and receive a grant award, and procure
a Technical Advisor before work
commences at the site.

(c) Other potential applicants will
have 30 days to contact the original
applicant to form a coalition. If the
community groups are unable to form a
coalition, they must notify EPA within
the 30 days. EPA will then accept
separate applications from all interested
groups for an additional 30-day period.
EPA may consider written requests for
extensions of this time. If there is a
qualified applicant, a grant will be
awarded from among the competing
applications based on the evaluation
criteria described in § 35.4035. The
schedule for response activities at a site
will not be affected by the TAG
application process.

§ 35.4045 Submission of application.
(a) After meeting the LOI requirement,

the applicant must then submit a TAG
application on SF-424.

(b) An applicant must submit a budget
clearly showing the proposed
expenditure of funds, how it will provide
the cash and/or in-kind contributions to
meet the "match" requirement, and how
the funds and other resources, including
the "match" will be used to complete the
TAG project. As part of the application
process, the applicant must submit the
following certifications:

(1) Drug-Free Workplace,
(2) Debarment, Suspension, and Other

Responsibility Matters, and
(3) Anti-Lobbying (if the grant is

$100,000 or more).

§ 35.4050 Timing of award.
An award of a TAG will be made no

earlier than the start of the response
action. Grants to qualified applicants
could be delayed depending upon the
availability of funds for the Superfund
program.

§ 35.4055 Ineligible activities.
The following activities are ineligible

for assistance under this program:
(a) Litigation or underwriting legal

actions such as paying for attorney fees
or paying for the time of the Technical
Advisor to assist an attorney in
preparing a legal action or preparing for
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and serving as an expert witness at any
legal proceeding regarding or affecting
the site;

(b) Political activity and lobbying in
accordance with OMB Circular A-122;

(c) Other activities inconsistent with
the cost principles stated in OMB
Circular A-122, "Cost Principles for
Non-Profit Organizations":

(d) Tuition or other expenses for
recipient group members or Technical
Advisors to attend training, seminars or
courses, except for required Health and
Safety training for the Technical
Advisor to allow access to the local
Superfund site, provided written
permission is obtained in advance from
the Regional EPA Office. Training may
be approved for one time only at an
amount not to exceed $1,000.00;

(e) Any activities or expenditures for
recipient group members' travel;

(f) Generation of new primary data
such as well drilling and testing,
including split sampling;

(g) Reopening final Agency decisions
such as the Records of Decision or
conducting disputes with the Agency in
accordance with its dispute resolution
procedures set forth at 40 CFR part 30,
subpart L; and

(h) Epidemiological or health studies,
such as blood or urine testing.

§ 35.4060 Eligible activities.
TAGs may be used to obtain technical

assistance in interpreting information
with regard to the nature of the hazard,
remedial investigation and feasibility
study, record of decision, remedial
design, selection and construction of
remedial action, operation and
maintenance, or a significant removal
action at a facility that is listed on the
NPL or proposed for listing and at which
a response action has begun. TAGs shall
be used to fund activities that will
contribute to the public's ability to
participate in the decision-making
process by improving the public's
understanding of overall conditions and
activities.

§ 35.4065 Technical advisor's
qualifications.

(a) A Technical Advisor must possess
the following credentials:

(1) Demonstrated knowledge of
hazardous or toxic waste issues;

(2) Academic training in a relevant
discipline (e.g., biochemistry, toxicology,
environmental sciences, engineering);
and

(3) Ability to translate technical
information into terms understandable
to lay persons.

(b) A Technical Advisor should
possess the following credentials:

(1) Experience working on hazardous
or toxic waste problems;

(2] Experience in making technical
presentations;

(3) Demonstrated writing skills; and
(4) Previous experience working with

affected individuals or community
groups or other groups of individuals.

§ 35.4066 Procurement
(a) Competition. (1) The recipient must

provide maximum open and free
competition.

(2) Recipients must not unduly restrict
or eliminate competition.

(3) The individual(s) developing the
specifications will be excluded from
competition for the Technical Advisor
and/or Grant Administrator position.

(b) Documentation. Recipients must
document all procurement activities
with written records that furnish
reasons for decisions.

(c) Cost. (1) The recipient must
determine that all costs are reasonable.

(2) The recipient must conduct a cost
analysis of all contracts over $25,000
and all change orders regardless of
dollar value.

(d) Debarment. Recipients and
contractors must not make any contract
at any time to anyone who is on the
"List of Parties Excluded from Federal
Procurement or Nonprocurement
Programs."

(e) Recipient responsibility. (1) The
recipient is responsible for the
settlement and satisfactory completion
of all contractual and administrative
issues arising out of contracts entered
into under a grant.

(2) The recipient must ensure that the
contractor(s) perform in accordance
with the terms and conditions of the
contract.

(f] Responsible contractors. The
recipient shall award contracts only to
responsible contractors that possess the
potential ability to perform successfully
under the terms and conditions of a
proposed contract.

(g) Disadvantaged busin ess
enterprises. The recipient shall comply
with the "Small, Minority, Women's,
and Labor Surplus Area Business"
requirements in § 33.240.

(h) Illegal contracts. Recipients may
not award cost-plus-percentage-of-cost
or percentage-of-construction-cost
contracts.

(i) Contract provisions. The recipient
must include the following provisions in
each contract:

(1) Statement of work;
(2) Schedule for performance;
(3) Due dates for deliverables;
(4) Total cost of the contract;
(5) Payment provisions; and

(6) The following clauses from 40 CFR
33.1030, "Model contract clauses":

(i) Supersession;
(ii) Privity of Contract;
(iii) Termination;
(iv) Remedies;
(v) Audit, Access to Records;
(vi) Covenant Against Contingent

Fees;
(vii) Gratuities;
(viii) Responsibility of the Contractor;

and
(ix) Final Payment.
(j) Subcontracting. A contractor must

comply with the following provisions in
its award of subcontracts (these
requirements do not apply to
subcontractors for the supply of
materials to produce equipment,
materials, and subcontracts for catalog,
off-the-shelf, or manufactured items.):

(1) Section 35.4066(b) Documentation;
(2) Section 35.4066(c) Cost;
(3) Section 35.4066(d) Debarment;
(4) Section 35.4066(f) Responsible

contractor,
(5) Section 35.4066(g) Disadvantaged

business enterprises:
(6) Section 35.4066(i) Illegal contracts;

and
(7) Section 35.4066(j) Contract

provisions.
(k) Bid protests. The recipient must

establish a procedure for resolving
protests which complies with the
provisions of 40 CFR part 33, Subpart
G- Protests.

(I) Competitive procurements.
Recipients shall not divide any
procurements into smaller.parts to get
under any dollar limit.

(1) If the aggregate amount of the
purchase is $1,000 or less, the recipient
may make the purchase as long as the
recipient determines that the price is
reasonable. No oral or written
solicitations are necessary.

(2) If the aggregate amount of the
proposed contract is over $1,000 but less
than $25,000, the recipient must obtain
and document oral or written price
quotations from two or more qualified
sources.

(3) If the aggregate amount of the
proposed contract is $25,000 to $50,000,
the recipient must:

(i) Solicit written bids from three or
more sources who are willing and able
to do the work;

(ii) Provide potential sources the
scope of the work to be performed and
the criteria the recipient will use to
evaluate bids;

(iii) Objectively evaluate all bids
submitted; and

(iv) Notify all unsuccessful bidders.
(4) If the aggregate amount of the

proposed contract is greater than
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$50,000, the recipient must follow the
procurement rules in 40 CFR part 33.

(m) Non-competitive procurements. If
an adequate number of potential sources
cannot be identified, the recipient may
request written authority from the EPA
Award Official to award a contract to a
sole bidder.

§ 35.4067 Contract review.
Each applicant must inform EPA of

any proposed contract over $1000 and
must provide EPA the opportunity to
review the contract before it is awarded
or amended.

§ 35.4070 Sanctions.
If EPA determines that the recipient

has failed to comply with any terms of
the grant agreement, EPA will initiate an
appropriate measure as set forth at 40
CFR part 30, subpart I.

§ 35.4075 Pre-award costs.
(a) Grant funds may not be used to

pay costs incurred prior to award of the
TAG, except as provided in paragraph
(b) of this section.

(b) Necessary and reasonable costs of
incorporation, if incurred for the sole
purpose of complying with this subpart,
will be eligible pre-award costs and may
be charged to the TAG or count toward
the matching funds requirement
described in § 35.4085(a)(2).

§ 35.4080 Method of payment.
All grant recipients shall be

reimbursed for grant-related eligible,
allocable, allowable, and reasonable
costs tip to the amount of the TAG
which have been incurred and which the
recipients are currently and legally
obligated to pay. Recipients may submit
monthly or quarterly requests for
reimbursement to the Agency on SF-
270---Request for Advance or
Reimbursement, or the appropriate State
form if the State is administering the
TAG Program. Costs incurred greater
than $500 may be submitted monthly.

§ 35.4085 Grant limitations.
TAGs will be awarded subject to the

following limitations:
(a) The recipient must contribute 20

percent of the total costs of the TAG
project, except as provided in
§ 35.4090(b).

(1) Absent specific statutory authority,
no Federal funds may be included in the
matching share.

(2) To meet the matching funds
requirement, the recipient may use cash
and/or in-kind contributions.

%1) The TAG award will not initially
exceed $50,000 for a single recipient,
except in the case of a single application
covering multiple sites.

(c) Not more than one TAG may be
awarded for any site.

(d) Administrative costs of the grant
may not exceed 20 percent of project
costs. Administrative costs may include,
but are not limited to, paying an
individual(s) to administer the grant.

§ 35.4090 Waivers.
(a) Waivers of the $50,000 per

recipient limit may be granted under
either or both of the following
circumstances:

(1) Multiple sites. In order to reduce
the administrative burden to a recipient
group where there are several eligible
sites geographically close to each other,
the limitation that a single recipient may
not receive more than $50,000 may be
waived by the Agency (e.g., 3 sites x
$50,000 = grant of $150,000).

(2) Complex sites. The Award Official
may waive the $50,000 per recipient limit
if the recipient group demonstrates that
the site is especially complex and that
the following criteria have been met:

(i) Site(s) characteristics indicate that
due to the nature or volume of the site-
related information for review,
additional funds are necessary:

(ii) The recipient's management of any
previous TAG award(s) was satisfactory
and that costs incurred under the
previous award are allowable and
reasonable; and

(iii) No recipient group may receive
more than $100,000 in TAG awards for
any one site.

(b) Waivers of the Matching Funds
Requirement. The Award Official may
waive all or part of the recipient's
matching funds requirement only after
establishing that:

(1) There is a need for a waiver
because providing the "match"would
constitute an unusual financial hardship:

(2) A good faith effort at raising the
"match," including obtaining in-kind
services, has failed; and

(3) The waiver is necessary to
facilitate public participation in the
selection of remedial action at the
facility.

(c) Where a TAG recipient
subsequently obtains a waiver of the
matching funds requirement, the grant
agreement must be amended. (See 40
CFR part 30, subpart G.)

(d) No waivers of the matching funds
requirement will be granted by the
Agency once the Record of Decision has
been issued at the last operable unit at
the site.

§ 35.4100 Disputes.
(a) If the Agency administers the TAG

Program, the Agency shall review
disputes between Agency officials and
the applicant or recipient in accordance

with its dispute resolution procedures
set forth at 40 CFR part 30, subpart L.

(b) If the State administers the TAG
Program, any applicant or recipient who
has been adversely affected by a State's
action or omission may request Agency
review of such action or omission, but
must first submit a petition for review to
the State agency that made the initial
decision. The State must provide, in
writing, normally within 45 days of the
date it receives the petition, the basis for
its decision regarding the disputed
action or omission. The final State
decision must be labeled as such and, if
adverse to the applicant or recipient,
must include notice of the right to
request Agency review of the State
decision under this section. A State's
failure to address the disputed action or
omission in a timely fashion, or in
writing, will not preclude Agency
review.

(1) Requests for Agency review must
include:

(i) A copy of any written State
decision:

(ii) Astatement of the amount in
dispute:

(iii) A description of the issues
involved: and

(iv) A concise statement of the
objections to the State decision.

(2) The request must be filed by
registered mail, return receipt requested.
within 30 days of the date of the State
decision or within a reasonable time if
the State fails to respond in writing to
the request for review.

(c) The Agency shall determine
whether the State's review is
comparable to a Dispute Decision
Official's (DDO) review pursuant to 40
CFR part 30, subpart L. If the State's
review is comparable, the Regional
Administrator will conduct the Agency's
review of the State's decision. If the
State's review is not comparable, an
Agency DDO will review the State's
decision and issue a written decision. If
the Agency DDO issues a decision, the
applicant or recipient may request a
Regional Administrator's review of the
decision. The applicant or recipient may
request an EPA Assistant Administrator
review of a Regional Administrator's
decision pursuant to subpart L.

§ 35.4105 Record retention and audits.

(a) Records and audit-recipient.(1)
Each recipient shall keep and preserve
full written financial records accurately
disclosing the amount and the
disposition of any funds, whether in
cash or in-kind, applied to the TAG
project, and shall comply with the terms
and conditions of the grant agreement.
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(2) Such records shall be retained for
ten (10] years from the date of the final
Financial Status Report, or until any
audit, litigation, cost-recovery, and/or
any disputes initiated before the end of
the 10-year retention period are settled,
whichever is longer. A recipient must
obtain EPA's prior written approval to
destroy records after the record
retention period.

(3) Recipients must comply with OMB
Circular A-133 "Audits of Institutions of
Higher Education and Other Non-profit
Organizations," for all grants over
$25,000.

(b) Records and audit-contractor(s).(1)
The recipient shall require its
contractor(s) to keep and preserve
detailed records in connection with the
contract, reflecting acquisitions, work
progress, reports, expenditures, and
commitments and indicating their
relationship to established costs and
schedules.

(2) Contractors must retain records for
a period of 10 years after the
termination or end of the contract.
(Approved by the Office of Management and
Budget under control number 2030-0020)

§35.4110 Reports.

(a) Progress reports. Each recipient
shall submit quarterly progress reports
to EPA for the TAG project 45 days after
the end of each calendar quarter.
Progress reports shall fully describe in
chart or narrative format the progress
achieved in relationship to the approved
schedule, budget, and the TAG project
milestones. Special problems
encountered must be explained.

(b) Financial status report. Each
recipient shall submit to EPA a financial
status report annually, within 90 days
after the anniversary date of the start of
the TAG project, and within 90 days
after the end of the grant budget period
and project. A recipient shall submit to
the EPA a financial status report on SF-
269 or on the appropriate State form if
the State is administering the TAG
Program.

(c) Final report. Each recipient shall
submit to EPA a draft of the final report
for review no later than 90 days prior to
the end of the TAG project and a final
report within 90 days of the end of the
project. The report shall document TAG
project activities over the entire period
of grant support and shall describe the
recipient's achievements with respect to
stated TAG project purposes and
objectives.
(Approved by the Office of Management and
Budget under control number 2030-0020)

§ 35.4115 Availability of Information.

Each recipient shall ensure that all
final written products developed by a
contractor for the recipient under its
grant are disseminated by providing
copies of such documents to EPA for the
local Superfund information
repository(ies).

§ 35.4120 Budget period.

The budget period may not exceed
three years. A TAG project period may
be comprised of more than one three-
year budget period.

§ 35.4125 Federal facilities.

EPA will use the criteria found in
§ 35.4025 in evaluating the eligibility of
any group of individuals who may be
affected by a release or a threatened
release at a Federal facility for a TAG
under this subpart.

§ 35.4130 Conflict of Interest and
disclosure requirements.

(a) The recipient shall require each
prospective contractor on any contract
to provide, with its bid or proposal:

(1) Information on its financial and
business relationship with all PRPs at
the site, and with their parent
companies, subsidiaries, affiliates,
subcontractors, contractors, and current
clients or attorneys and agents. This
disclosure requirement encompasses
past and anticipated financial and
business relationships, including
services related to any proposed or
pending litigation, with such parties;

(2) Certification that, to the best of its
knowledge and belief, it has disclosed
such information or no such information
exists; and

(3) A statement that it shall disclose
immediately any such information
discovered after submission of its bid or
after award. The recipient shall evaluate
such information and shall exclude any
prospective contractor if the recipient
determines the prospective contractor's
conflict of interest is significant and
cannot be avoided or otherwise
resolved.

(b) Contractors and subcontractors
may not be Technical Advisors to
recipient groups at the same NPL site for
which they are doing work for the
Federal or State government or any
other entity.
[FR Doc. 92-23801 Filed 9-30-92; 8:45 am]
Billing Code 6050-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6944

[OR-943-4214-10; GP2-298; OR-47552]

Withdrawal of National Forest System
Land for Granite Chinese Walls
Historic Site; Oregon
AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order withdraws 43.75
acres of National Forest System land in
the Whitman National Forest from
mining for a period of 20 years for
protection of the Granite Chinese Walls
Historic Site. The land has been and will
remain open to such forms of disposition
as may by law be made of National
Forest System land and to mineral
leasing.
EFFECTIVE DATE: October 1, 1992.
FOR FURTHER INFORMATION CONTACT.
Donna Kauffman, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208-2965, 503-280-7162.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described National Forest
System land is hereby withdrawn from
location and entry under the United
States mining laws (30 U.S.C. ch. 2
(1988)), but not from leasing under the
mineral leasing laws, to protect a
cultural and historical resource site:

Willamette Meridian
Whitman National Forest
T. 8 S., R. 35Y2E.,

Sec. 34, SE/4SW NWY NW , SW SEV4
NW NW , W SE4SE NW NW4,
W E E SW 4NW , W E SW
NWY4, EW SW 4NW , WYE
NE NW ASW 4, WNEY4NW SWY4,
and E12NWV4NW SW .

The area described contains 43.75 acres in
Grant County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
National Forest System lands under
lease, license, or permit, or governing
the disposal of their mineral or
vegetative resources other than under
the mining laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal



45322 Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 1 Rules and Regulations

Land Policy and Management Act of
1976, 43 U.S.C. 1714 (1988), the Secretary
determines that the withdrawal shall be
extended.

Dated: August 21, 1992.
Dave O'Neal,
Assistant Secretary of the Interior.
[FR Doc. 92-23787 Filed 9-30-92; 8:45 am]
BILUNG CODE 4310-33-

43 CFR Public Land Order 6946
[NM-930-4214-10; NMNM 318691

Revocation of Public Land Order No.
5721; New Mexico
AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order revokes in its
entirety a public land order which
withdrew approximately 67,000.00 acres
of public lands for use in an exchange
between the Bureau of Land
Management and the Navajo Indian
Tribe. Of the lands withdrawn, 57,509.41
acres were patented to the Navajo Tribe
of Indians. The remaining lands are no
longer needed for the purpose for which
they were withdrawn. This action will
open 8,477.19 acres of the remaining
lands to surface entry and mining, while
330.49 acres in an overlapping
withdrawal will remain closed to
surface entry, mining, and oil and gas
leasing. Of the lands patented to the
Navajo Tribe of Indians, 56,709.41 acres
containing federally reserved minerals
will be opened to mining. All of the
lands, with the exception of the 330.49
acres within the overlapping
withdrawal, and 800 acres of lands with
no federally reserved mineral interest,
have been and remain open to mineral
leasing.
EFFECTIVE DATE: November 2, 1992.
FOR FURTHER INFORMATION CONTACT.
Clarence F. Hougland, BLM New Mexico
State Office, P.O. Box 27115, Santa Fe,
New Mexico 87502-7115, 505-438-7400.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. Public Land Order No. 5721, which
withdrew public lands for use by the
Navajo Tribe of Indians in an exchange
between the Tribe and the Bureau of
Land Management, is hereby revoked in
its entirety:

(a) The following described public
lands that were not exchanged will
return to the administration of the
Bureau of Land Management, and will
be open to surface entry and mining:

New Mexico Principal Meridian

T. 18 N..R. 3 W.,
sec. 16, NEY4.

T. 20 N., R. 4 W.,
sec. 18, NY NE , SWY4NEI/. N SE N

E , W SW SE NE , and NVSE4S
EY4NE4;

sec. 27, SWV4;
sec. 34, SEY4.

T. 19 N., R. 5 W.,
sec. 14, NEIA;

T. 20 N., R. 5 W.,
sec. 4, SW ;
sec. 8, NE ;
sec. 15, NY2SEY4, SWY SEY4, NYzSE SE ,

and NI/2S 2SE SE.
T. 17 N., R. 6 W.,

sec. 22, NW :
sec. 25, SEV4.

T. 20 N., R. 6 W.,
T. 19 N., R. 7 W.,

sec. 6, SI/2NEV4;
sec. 7, lots 3 and 4, and E SW ;
sec. 8, NWY4;
sec. 12, lots I and 2, and W NEY4.

T. 20 N., R. 8 W.,
sec. 10, WV1W /2 NW SEV4, W/2NW 4S

WY4SE 4, and SW SW 4 SE .
T. 23 N., R. 8 W.,

see. 22, SEY4.
T. 22 N., R. 9 W.,

sec. 9, NE%;
T. 25 N., R. 9 W.,

sec. 10, NW/4;
sec. 23, NW .

T. 22 N., R. 10 W.,
sec. 16, N /s and SWYV.

T. 23 N., R. 10 W,
sec. 6, lots 3, 4, and 5. and SEY4NWY4;
sec. 8, SE 4:
sec. 10, E V.

T. 25 N., R. 10 W..
sec. 5, SEVY;
sec. 35, NEY4 .

T. 15 N., R. 11 W.,
sec. 6. lots 3, 4, and 5, SEY4NW and SE :

T. 16 N., R. 11W,
sec. 22, NE1/4 and SW1/4.

T. 23 N., R. 11 W.,
sec. 14, EVNEY4 .

T. 25 N., R. 11W.,
sec. 7, lots I and 2, NE'/ and EV2NWV4;
sec. 31, lots 1 to 4, inclusive, and E 2W .

T. 26 N., R. 11W.,
sec. 25, SE A.

T. 28 N., R. 11 W.,
sec. 8, lots 3 and 4, and S/SW4.

T. 13 N., R. 12 W.,
sec. 10, SWV;
sec. 14, NV % and SE1/;
sec. 22, NW ;
sec. 24, NWI/4.

T. 16 N., R. 12 W.,
sec. 26, SE 4.

T. 25 N., R. 12 W.
sec. 34, NW .

T. 14 N., R. 13 W.,
sec. 20, EY2SE .

T. 23 N., R. 13 W.,
sec. 13, SE ;
sec. 28, SW .

T. 28 N., R. 13 W.,
sec. 7, lots 1 to 5, inclusive.

T. 29 N., R. 13 W.,
sec. 19, lots 16, 21, 22, and 23.

T. 16 N., R. 16 W.,

sec. 26, SW4.
T. 14 N., R. 18 W.,

sec. 24, SW/4.
T. 15 N., R. 20 W.,

sec. 16, SE ASEY4 ;
sec. 19, lots 3 and 4, and EY2SWY4.

T. 16 N., R. 21 W.,
sec. 10, lots 5 to 8, inclusive.
The areas described aggregate 8,477.19

acres in Sandoval, McKinley, and San Juan
Counties.

(b) The following described land is
within an overlapping withdrawal,
Public Law 98-603, and thus remains
withdrawn from settlement, sale,
location, or entry under the general land
laws, including the mining laws:

New Mexico Principal Meridian

T. 24 N., . 11W.,
sec. 7, SEV4.

T. 25 N., R. 11 W.,
sec. 34, lot 5.

T. 23 N., R. 13 W.,
sec. 3, SE 4.
The areas described aggregate 330.49 acres

in San Juan County.

(c) The surface estate of the following
described lands has been patented to
the Navajo Tribe of Indians, with the
minerals reserved to the United States.
The federally reserved mineral interests
will be opened to location and entry
under the United States mining laws:

New Mexico Principal Meridian

T. 18 N., R 3 W.,
sec. 4, lots 3 and 4, and S NW %:

sec. 5, SW I;
sec. 7, E 2;

sec. 8, N , NV2SWY4, N 2SW ISW4.
SWY4SW SW V, and E SSE4S
W SW4 ;

sec. 16, SW4;
sec. 18, lots 3 and 4. EV/SW4, and SEI:
sec. 20, SW/4;
sec. 21, NWI4.

T. 17 N., R. 4 W.,
sec. 3, SW 4;

sec. 5, lots 3 and 4, and S2NWV4:
sec. 7, SEV4;
sec. 11, NWY4;
sec. 18, SE 4;

sec. 19, NE ;
sec. 20, W .

T. 18 N., R. 4 W.,
sec. 7, lots I and 2, EY 2NW , and SE/.;
sec. 15, NW4;
sec. 18, EY2NE , NVaNW NE ,

SW /NWIANE , W 2SE INWV4NE4,
and SW NE /;

sec. 19, SE I;
sec. 20, NE 4;
sec. 27, NY2;
sec. 29, NYs;
sec. 35, SE 4.

T. 19 N., R. 4 W.,
sec. 20, NE :
sec. 21, NW1/4;
sec. 23, SW I;
sec. 24, SW 4;

sec. 25, SEI/;
sec. 26, NWI:
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sec. 27, SW ;
sec. 28, NW and SE ;
sec. 31, lots 3 and 4, and E SW ;
sec. 34, SW .

T. 20 N., R. 4 W.,
sec. 0. lots I and 2, S 2NE . and SE ;
sec. 8, NW and SE ;
sec. 18, SEY4;
sec. 19, lots I and 2, and EY2NW ;
sec. 28, NEV%;
sec. 34, NEy4 .

T. 17 N., R. 5 W.,
sec. 4, SEY4;
sec. 6, lots I and 2, and SYNEY4 ;
sec. 24, SW .

T. 18 N., R. 5 W.,
sec. 1, lots I and 2, and S NE ;
sec. 3, lots 3 and 4, S NW , and S ;
sec. 10, SE ;
sec. 12, NE4;
sec. 15, SE 4;

sec. 22. NEY4.
T. 19 N., R. 5 W.,

sec. 11, SE' 4;
sec. 20, NE4;
sec. 21, NWY,;
sec. 22, SE' ;
sec. 25, SW !;
sec. 26, NW ;
sec. 28, NW 4 and S ;
sec. 34, NW .

T. 20 N., R. 5 W.,
sec. 8, SW'!;
sec. 10, SE ;
sec. 14, SE' .

T. 21 N., R. 5 W.,
sec. 2, lots I to 4, inclusive, S' zN , and

SE'1/;
sec. 3, lots I to 4, inclusive, S N/, and

SW %;
sec. 4, lots 3 and 4, S NW /4, and S ;
sec. 5, lots 3 and 4, and S NW ;
sec. 6, lots I and 2, and S NE !;
sec. 7, lots 1 to 4, inclusive, NE ,

E/2NW' , E 2SW , and SE /;
sec. 8, NW V;
sec. 16, EI/2;
sec. 21, E .

T. 17 N., R. 6 W.,
sec. 15, E and SW' ;
sec. 21, NE',.;
sec. 23, NE !;
sec. 28, SE ;
sec. 33, NEIA.

T. 18 N., R. 6 W.,
sec. 20, NE'!;
sec. 26, NEY4.

T. 20 N., R. 6 W.,
sec. 15, NE' .

T. 21N., R. 6 W.,
sec. 5, lots I to 4, inclusive, and S /2N ;
sec. 6, lots 6 and 7, and E /2SW4;
sec. 24, W A;
sec. 31, lots 3 and 4, and E'!ZSW !.

T. 22 N., R. 6 W.,
sec. 4. SE ;
sec. 5, SW' ;
sec. 6. lots 6 and 7, and E SW ;
sec. 7, lot 3 and 4, and E 2SW4;
sec. 8, E and NW ;
sec. 9, N and SW ;
sec. 10, NW Y;
sec. 15, SE' ;
sec. 22, NE NE ;
sec. 23, E/;
sec. 24, NW/4;

sec. 25, W ;
sec. 26, E and SW ;
sec. 29, E ;
sec. 32, E and SW'!;
sec. 34, NE'!;
sec. 35, E ;
sec. 36, N and SE'4.

T. 18 N., R. 7 W.,
sec. 14, SW4.

T. 19 N., R. 7 W.,
sec. 1, lot 5;
sec. 6, lots 1 and 2.

T. 21 N., R. 7 W.,
sec. 1, S ;
sec. 2, lots I and 2, and S NEI/4;
sec. 10, NE' ;
sec. 11, E%;
sec. 14, SE !:
sec. 18, SE !;
sec. 22, SEY:;
sec. 28, W ;
sec. 36, SW .

T. 22 N., R. 7 W.,
sec. 7, lots I and 2, NE /, and E NW ;
sec. 10, NE' ;
sec. 13, SW' ;
sec. 24, SE ;
sec. 25, SE ;
sec. 26, SW ;
sec. 34, SE 4.

T. 23 N., R. 7 W.,
sec. 6, lots 3 to 7, inclusive, SE'!NW4,

E SWI, and SE ;
sec. 7, NE'!;
sec. 35, NE'!.

T. 24 N., R. 7 W.,
sec. 30, lots 3 and 4, and E SW .

T. 20 N., R. 8 W.,
sec. 10, E SEI/4, E W SEI/, E W N

W SEY4, and E NW 4SW 4SE4.
T. 21 N., R. 8 W.,

sec. 13, NW'4;
sec. 14, SE 4.

T. 22 N., R. 8 W.,
sec. 5, SW !;
sec. 6, lots 3, 4, and 5, and SE'/ NW Y ;
sec. 7, lots 3 and 4, and E SW4;
sec. 9, SW'V4;
sec. 17, N and SE A;
sec. 18, lots 3 and 4, E%!SW , and SEV ;
sec. 21, NWV;
sec. 32, SE'/.

T. 23 N., R. 8 W.,
sec. 1, SW'!;
sec. 2, lots 3 and 4, and S NW /4;
sec. 17, E ;
sec. 21, NE' ;
sec. 23, SW'!;
sec. 26, NW'!V;
sec. 27, N ;
sec. 30, lots I to 4, inclusive, NE'!, and

E W ;
sec. 31, SE'!;
sec. 34, SW'!.

T. 24 N., R. 8 W.,
sec. 6, lot 6 and NEY4SW'/.;
sec. 7, lots 3 and 4, and E SW !;
sec. 19, NE'4;
sec. 21, E ;
sec. 29, NW'!;
sec. 35, SE 4.

T. 25 N., R. 8 W.,
sec. 4, SW' ;
sec. 6, lots 8 to 11, inclusive.

T. 22 N., R. 9 W.,
sec. 3, lots I to 4, inclusive, and SI/2N ;

sec. 13, SW ;
sec. 14. SW, 4 .

T. 23 N., R' 9 W.,
sec. I, SE ;
sec. 15, NW ;
sec. 27, NEIA;
sec. 34, SW ;
sec. 35, SEI/.

T. 24 N., R. 9 W.,
sec. 3, lots 3 and 4, S NWY4, and SWV4 ;
sec. 4, lots I and 2, S NE 4, and SE ;
sec. 9, SWY4;
sec. 14, W%;
sec. 15, NE ;
sec. 22, E ;
sec. 23, NW ;
sec. 25, NWIN ;
sec. 26, SE1A;
sec. 27, NW 4.

T. 25 N., R. 9 W.,
sec. 7, N SEV4and SW 4SE A;
sec. 8, NW4:
sec. 13, NI/2;
sec. 18, lots 1 to 4, inclusive, NE /, and E

W ;
sec. 33, SE/4.

T. 27 N., R. 9 W.,
sec. 11, N ;
sec. 15, NE .

T. 28 N., R. 9 W.,
sec. 24, NE ;
sec. 36, NW4.

T. 16 N., R. 10 W.,
sec. 6, SE4;
sec. 18, NEA.

T. 23 N., R. 10 W.,
sec. 8, SW 4 ;
sec. 11, NWA;
sec. 13, NE ;
sec. 24. SE ;
sec. 27, NE4.

T. 24 N., R. 10 W.,
sec. 4, SWA;
sec. 8, SE ;
sec. 10, EY;
sec. 11, SE%;
sec. 17, NE' ;
sec. 18, NE4;
sec. 21, SW%;
sec. 23, SW 4;

sec. 30, SEY4;
sec. 33, SE%;
sec. 36, NW .

T. 25 N., R. 10 W.,
sec. 6, lots 1 and 2, and SVNE ;
sec. 7, NE%;
sec. 10, SW' ;
sec. 14, NW/4;
sec. 25, NW%;
sec. 29, W/2;
sec. 34, NW .

T. 15 N., R. 11 W..
sec. 8, NW4;
sec. 26, SE4.

T. 16 N., R. 11 W,
sec. 14, SWI/.

T. 24 N., R. 11W.,
sec. 14, SE%;
sec. 15, SE !;
sec. 24, E 2;

sec. 26, N .
T. 25 N., R. 11 W.,

sec. 1, lots 3 and 4, and S NW%;
sec. 2, lots 1 and 2, and SW'ANE' ;
sec. 8, NW A;

I I =
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sec. 9, SW/4;
sec. 11, SEI/4;
sec. 14. SE1/;
sec. 19, lots I and 2, and E/2NWV4;
sec. 20, W 2;

sec. 30, E'/i;
sec. 31, NEI/;
sec. 34, lots I to 4, inclusive.

T. 26 N., R. 11 W.,
sec. 23, SW./4,

T 15 N., R. 12 W.,
sec. 36, SEV4.

T. 16 N., R. 12 W.,
sec. 8, NEW/.

T 18 N., R. 12 W.,
sec. 20, N/2and SW4.

T 25 N., R. 12 W.,
sec. 12, S2;
sec. 13, NWY4 and SVW;
sec. 14, SE/4;
sec. 23, NEI;
sec. 25, SE ;
sec. 26, SEI/;
sec. 28, NWI/4;
sec. 35, W 2;
sec. 36. SW4.

T. 14 N., R. 13 W.,
sec. 20, NW and SI/2SWW4SE .

T. 19 N., R. 13 W.,
sec. 18, NEV4.

T. 29 N., R. 13 W.,
sec. 19, lots 14 and 15;
sec. 28. E2SWV4SWY4 and WY2SE

SW .
T. 14 N., R. 14 W.,

sec. 14, NEW/.
T 16 N., R. 14 W..

sec. 20, S1/2.
T. 15 N., R. 15 W.,

sec. 2, lots 1 to 4, inclusive, and SYNY2.
T. 16 N., R. 15 W.,

sec. 8. NEI and N2S:!;
sec. 14, SEV4;
sec. 22, N/2SW/4, SW4SWV4, NWSEV4

SWV4, SW SE4SW4, and SEV4;
sec. 24, SE4.

T. 16 N., R. 16 W.,
sec. 18, lot 1, NEYWNWY . and SEY4;
sec. 20, NY2;
sec. 28, NE .

T. 14 N., R. 17 W.,
sec. 30, NEW.

T. 15 N., R. 17 W.,
sec. 6, lots I to 5, inclusive, S 2NE4, and

SE NWY4;
sec. 28, NEW.

T. 16 N., R. 17 W.,
sec. 14, NEW.

T. 14 N., R. 18 W.,
sec. 4, SEY4;
sec. 26, E 2;

sec. 32, S .
T. 13 N., R. 19 W.,

sec. 8, NW/4;
sec. 12, S .

T. 14 N., R. 19 W.,
sec. 8. N1/2;
sec. 26, NW 4 .

T 15 N., R. 19 W.,
sec. 18, lots I and 2, and E'/2NW V4.

T. 11 N.. R. 20 W..
sec. 2, lots 1 to 4, inclusive, S NV, and

N Y2SEV4.
T. 12 N., R. 20 W.,

sec. 26, SW.
T. 15 N., R. 20 W.,

sec. 12, E1/2;
sec. 18, lots 3 and 4, and EV2SW4:
sec. 20, E'/;
sec. 22, SWW4;
sec. 26, NWY4.

The areas described aggregate 56,709.41
acres in Sandoval, McKinley, San Juan, and
Rio Arriba Counties.

(d) The surface estate of the following
described lands was patented to the
Navajo Tribe of Indians. The minerals
are not federally owned and will not be
opened to location and entry:

New Mexico Principal Meridian
T. 17 N., R. 4 W.,

sec. 2, SV2.
T. 17 N., R. 6 W.,

sec. 16, SE A.
T. 18 N., R. 7 W.,

sec. 16, NEY4.
T. 25 N., R. 11W.,

sec. 32, SE4.

The areas described aggregate 800 acres in
Sandoval, McKinley, and San Juan Counties.

2. All of the lands, with the exception
of the lands described in paragraphs
1(b) and 1(d), have been and remain
open to mineral leasing.

3. At 9 a.m. an November 2, 1992, the
lands described in paragraph 1(a) will
be opened to the operation of the public
land laws generally, subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. All valid applications
received at or prior to 9 a.m. on
November 2, 1992, shall be considered
as simultaneously filed at that time.
Those received thereafter shall be
considered in the order of filing.

4. At 9 a.m. on November 2, 1992, the
lands described in paragraphs 1(a) and
1(c) will be opened to location and entry
under the United States mining laws
subject to valid existing rights, the
provisions of existing withdrawals,
other segregations of record, and the
requirements of applicable law.
Appropriation of any of the lands
described in this order under the general
mining laws prior to the date and time of
restoration is unauthorized. Any such
attempted appropriation, including
attempted adverse possession under 30
U.S.C. 38 (1988), shall vest no rights
against the United States. Acts required
to establish a location and to initiate a
right of possession are governed by
State law where not in conflict with
Federal law. The Bureau of Land
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: September 21, 1992.
Dave O'Neal,
Assistant Secretary of the Interior.
[FR Doc. 92-23788 Filed 9-30-92: 8:45 am]
BILLING COOE 4310-1fB-

43-CFR Public Land Order 6948

[ID-943-4214-10; IDI-15709A; IDI-05884011

Partial Revocation of Secretarial Order
Dated January 29, 1927, Which
Established Powersite Classification
No. 166, and Public Land Order No.
1567, Which Established the Forest
Service Recreation Area Roadside
Zone; Idaho

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes one
Secretarial Order and one Public Land
Order insofar as they affect 0.21 acre of
National Forest System land withdrawn
for the Bureau of Land Management's
Powersite Classification No. 166, and a
Forest Service Recreation Area
Roadside Zone. The land is no longer
needed for these purposes, and the
revocation is needed to permit disposal
of the land through land exchange. This
action will open 0.21 acre to surface
entry and mining. The land has been
and will remain open to mineral leasing.
EFFECTIVE DATE: November 2, 1992.
FOR FURTHER INFORMATION CONTACr:
Larry R. Lievsay, BLM Idaho State
Office, 3380 Americana Terrace, Boise,
Idaho 83706, 208-384-3166.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. The Secretarial Order dated
January 29, 1927, which established
Powersite Classification No. 166, and
Public Land Order No. 1567, which
established Forest Service Recreation
Area Roadside Zones, are hereby
revoked insofar as they affect the
following described land:

A parcel of land situated in lot 7,
Section 4, T. 32 N., R. 6 E., Boise
Meridian. Being more particularly
described as follows:

Commencing at the NW corner of said lot
7; thence along the West line of lot 7, S. 01°11'
E., 645.40 feet to the North right-of-way line of
U.S. Highway 12 and the true point of
beginning: thence S. 73*45' E., 117.10 feet
along the North right-of-way line of U.S.
Highway 12; thence leaving said right-of-way
line N. 41°25 ' E., 57.40 feet; thence N. 65°05'

W., 167.70 feet; thence S. 01°11, E., 80.90 feet
to the point of beginning.
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2. At 9 a.m. on November 2, 1992, the
land shall be opened to such forms of
disposition as may by law be made of
National Forest System land. including
location and entry under the United
States mining laws, subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. Appropriation of land
described n this order under the general
mining laws prior to the date and time of
restoration is -unauthorized. Any such
attempted appropriation, including
attempted adverse possession under 30
U.S.C. 8 (l9M), shall vest no rights
against the United States. Acts required
to estabi5% a location and to initiaet a
rigt ef possession are governed by
State law where not in conlict with
Federal law. The Bureau of Land
Management will not intervene in
dispetes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: September 21,1992.
Dave O'Naal.
Asmstmil Ssc Sawyofte Ii eror
[FR Doc. 2-2M77i Flied 9-0-42; SS4 ant]
BIMW COWE OVO4-G

ACTION

45 CFR Pert t4

IWkmMngM. of Oe Phmey Act of
t974

AGENCY: ACTION.
AT Final rule.

SUMMARY: On AugUst 11, 19P2, ACTION
published for notice and comment a
proposed rule to exempt a system of
records from certain provisions of the
Privacy Act of 1974,5 U,-SC. 552a
("Privacy Act"). to the extent that the
system contains investigatory material
pertaining to the enforcement of
criminal laws or compiled for law
enforcement purposes. The system of
records to be exempted contains the
investigative files of the Office of the
Inspector General. (See 57 FR 3577M)
ACTION did not receive any comments
on the proposed rule. Therefore.
ACTION has exempted this system of
records from certain provisions of the
Privacy Act.
ircTE"E DATE: November 16, 1902.

MOR URTOm IPORlMAT INMT C1r.i
Thas C. Buchanan. Comel so the
Inspector General, ACTION, at (2m0)

SM-4M; or Edwad F. Caty, Privacy
Act Officer, at 1202) 606-5242.
SUPPLEMENTARY INFORMATMrOl On
December 31, 1991, ACTION Published a
"Notice of Systems of Records" in the
Federal Regieler (8 VR O7W61. Incklded
in this notice is system number
"ACTION-15," the Office of the
Inspector General hwestigative Files.
This system contains investigatory
material pertaining to the enforcement
of criminal laws and compiled for lew
enfaoement prpos"s.

ACTION has now exempted this
system of records from specified
provisions of the Privacy Act. Section
(j)(2) of the Privacy Act provides that
the head of an agency may promulgate
rules to exempt any sstem of records
within fle agency from any part of
section 532a except subseclions 1b).
1c)(1) and 2]. (e)4)(A) t hrogh fF), (eA]
(7), (9), 110). and f11l and [l)]if he
system of records is-
maintained by an agencKy or comtonent
thereof which performs as its principal
function any activity pertaining to the
enforcement of criminal laws * * * and
which consists of {A) Information
compiled for the purpose of identifying
individual criminal offenders and
alleged offenders and consisting only of
identifying dala and notations of arrests,
the nature and disposition of criminal
charges, sentencin, confinement,
release, and parole and probation
status; (B) information compiled for the
purpose of a criminal investigation.
including reports of inrEormants and
investigators, and associated with an
identifiable indiftduat or (C) reports
identifiable to arn individual compiled at
any stage of the process of enforcement
of the criminal laws from arrest or
indictment through release from
supervision.

Section (k)(2) of the Privacy Act
provides that the head of an agency may
promulgate rules to exerept any system
of records within the agency from
sections 552a (c)3), (d), (eX1), fe)(4) tG
through (I), and (f), if the system of
records is "investigatory material
compiled for law enforcement
purposes."

If a system of records is not exampted
from these sections, the Privacy Act
generafly requires d agency to:
Account for discloserm, pen
i"ividuals access to their records
permit individua s to uequest
amendment to their records; collect
infonatm direc from the subject
individual; publish infom in the
Federal RBsr about acces to
records; and priomgate rules that
establish pwoedures for satice and
disclosure of wecer s. The exemptions

thW meay beasereted with lespect to
investigatory systems of records permit
an egncoto protect information whe
disclosure vmuli hierfere with the ,
conduct of the agency's ivestigatiom.

The Office of the Inspector General
Investigative Files contain information
of the tqpe described in the above
mentioned exemptions to the Privacy
Act. The Inspector General Act of 197S,
as amended. 5 U.SC, app. 3, authorizes
the Inspector General of ACTION to
conduct investigations to detect fraud
and abuse in the programs and
op rations of ACTION and to assist in
the prosecuion of participants in such
fraud or abuse. The Office of the
Inspeotor General of ACTION maintains
information in this system of records
pursuant to its law enforcement and
trimmal Mvestigation functions.
Examptimos under section 52a (jX}) and
(k)(2) are necessary to maintain the
integrity and confidentiality of the
investigative files and to prot c
individuals from harm. Disclosure of
information in these investigatory files
or disclesure of 1he identity of
confidential sources ,wmld serioudly
underne te effFetiveness of the
Inspector Generare Wnvstigations.
Knowledge of such investigations also
could enale mbject of the
investigtion to tube ectio to prevent
detection of criminal activities. conceal
or destrs evidence. or eape
prosecatiou. Diodesure of this
infornationacould lead to intanidalion
c~or Jarm to informiaals Vitaeesoes.
inestigatise persoua. or their Lwailis.
The impsition of certain restdotions *a
the aaumer in which infanamwtio is
collected. verilied or retained could
significantly impede the effectiveness of
the investigations of the Office of the
Inspector General and could preclude
the apprehension and successful
prosecution of persons engaged in fraud
or crimnnal activity.

Section 1224.1-14 of the ACP1OY
regulations (45 CPR part 12M4)
previously was promulgated to exempt
various inwestigatory records from
certain requirerents of the Privacy Act.
In comection with the estabfiulanent of
the system vf recoKd containing the
Office of the hpector Gemeral
k'restigative Fies, ACTION ha.
amended part 1224 by adding a ew
section, 45 CFR 1224.1-19, Inspector
General Exemptions, pursuant io aection
552a (j)(2) and (k)(2) of the Privacy Act.

Pursuant to section 605(b) of the
Regulatory Flexibility Art, 5 US.C.
605(b), the Director of ACTION certifies
that the amemima uts to put 4 will
not have a significant impact on a
substantial number of small entites. Tie
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Director further finds that the proposed
rule is not a "major rule" under
Executive Order No. 12291 since it will
not have an annual effect on the
economy of $100 million or more.

List of Subjects in 45 CFR Part 1224

Privacy, Reporting and recordkeeping
requirements,

For the reasons stated in the
preamble, chapter XII, subtitle B, title 45,
Code of Federal Regulations, is
amended as follows:

PART 1224-IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

1. The authority citation for part 1224
continues to read as follows:

Authority: Public Law 93-579, 5 U.S.C. 552a.

2. Section 1224.1-19 is added to read
as follows:

§ 1224.1-19 Inspector General
exemptions.

Pursuant to sections (j) and (k) of the
Privacy Act of 1974, ACTION has
promulgated the following exemptions
to specified provisions of the Privacy
Act:

(a) Pursuant to, and limited by, 5
U.S.C. 552a(j)(2), the system of records
maintained by the Office of the
Inspector General of ACTION that
contains the Investigative Files shall be
exempted from the provisions of 5 U.S.C.
552a, except subsections (b), (c) (1) and
(2), (e)(4) (A) through (F), (e) (6), (7), (9),
(10), and (11), and (i), and 45 CFR
1224.1-12, 1224.1-13, 1224.1-15, 1224.1-
16, 1224.1-17, and 1224.1-18, insofar as
the system contains information
pertaining to criminal law enforcement
investigations.

(b) Pursuant to, and limited by, 5
U.S.C. 552a(k)(2), the system of records
maintained by the Office of the
Inspector General of ACTION that
contains the Investigative Files shall be
exempted from 5 U.S.C. 552a (c)(3), (d),
(e)(1), (e)(4] (G), (H), and (I), and (f), and
45 CFR 1224.1-12, 1224.1-13, 1224.1-15.
1224.1-16, 1224.1-17, and 1224.1-18,
insofar as it contains investigatory
materials compiled for law enforcement
purposes.

Dated: September 24. 1992.

lane A. Kenny,

Director, ACTION.

[FR Doc. 92-23770 Filed 9-30-92: 8:45 am]

BILLING CODE 6050-28

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49CFR Part 214

[FRA Docket No. ROS-2, Notice No. 3]

RIN 2130-AA48

Bridge Worker Safety Rules

AGENCY: Federal Railroad
Administration (FRA), DOT.
ACTION: Suspension of sections on fall
protection.

SUMMARY: On June 24, 1992, FRA
published regulations on safety
standards for the protection of those
who work on railroad bridges (49 CFR
part 214). On July 2, 1992 (57 FR 25561),
the effective date was corrected to July
24, 1992, and on July 9, 1992 (57 FR
30429) FRA changed the effective date to
August 24, 1992. FRA is suspending 49
CFR 214.103 and 49 CFR 214.105 until
November 24, 1992. The effective dat of
all other sections of 49 CFR part 214
remains August 24, 1992.
EFFECTIVE DATES: Part 214, which was
published at 57 FR 28116, was effective
on August 24, 1992. Effective September
28, 1992, 49 CFR 214.103 and 214.105 are
suspended until November 24, 1992.
ADDRESSES: Any petition for
reconsideration should be submitted to
the Docket Clerk, Office of Chief
Counsel, FRA, 400 Seventh Street SW.,
Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
Edward R. English, Director, Office of
Safety Enforcement, Office of Safety,
FRA, 400 Seventh Street, SW.,
Washington DC 20590 (Telephone: 202-
366-9252), or Christine Beyer, Trial
Attorney, Office of Chief Counsel, FRA,
400 Seventh Street SW., Washington,
DC 20590 (Telephone: 202-366-0443).
SUPPLEMENTARY INFORMATION: On
August 12, 1992, the Association of
American Railroads (AAR) filed a
Petition for an Extension of Time of the
Effective Date of the Bridge Worker
Safety Rules, 49 CFR part 214. In that
Petition, the AAR states that an
extension of the effective date for
implementation of the bridge worker
standards from August 24, 1992 to
January 1, 1993 is necessary in order to
provide the railroads sufficient time to
purchase fall protection equipment and
train employees on its use. The AAR
states that the bridge standards
promulgated by the Federal Railroad
Administration (FRA) on June 24,1992
(57 FR 28116) require the use of fall
protection in situations where
equipment was not used previously, and
that the new equipment could not be

furnished by suppliers prior to the
effective date or with sufficient time to
allow for necessary training of
employees. In support of this, the AAR
submitted affidavits from the Atchison,
Topeka & Santa Fe Railway Company
and Burlington Northern Railroad.

AAR's Petition requests a delay in the
effective date for all sections of the
Bridge Worker Safety Rule, but the
evidence supplied concerning
unavailability of equipment and training
time relate only to those sections
involving fall protection, 49 CFR 214.103
and 214.105. Therefore, the request to
delay the effective date of the entire rule
is denied. Sections 214.1 through 214.101
and sections 214.107 through 214.117
remain in effect as of August 24, 1992.

Based on information received from
the AAR, however, FRA has determined
that in the interest of employee safety
the sections of the rule that relate
specifically to fall protection, § § 214.103
and 214.105, must be suspended. This
suspension is provided so that the
railroads can complete a comprehensive
acquisition, implementation, and
training program that will meet the
requirements of the rule, and ultimately
ensure a safe workplace for bridge
workers. Class 1 railroads such as CSX
Transportation, Inc., Union Pacific
Railroad company, and Southern Pacific
Transportation Company were fully
prepared to meet all requirements of the
rule on its effective date, August 24,
1992. In addition, many Class 2 and 3
railroads were in compliance on that
date. However the AAR has submitted
information indicating that many Class 1
railroads, including Burlington Northern
Railroad, Consolidated Rail
Corporation, Norfolk Southern Railway
Company, Atchison, Topeka & Santa Fe
Railway Company, and Illinois Central
Railroad Company have been unable to
acquire a sufficient number of body
harnesses and lifeline systems to fully
equip their track employees who
perform work on railroad bridges.

In addition, the AAR states that the
railroads have not had ample time to
complete a training program for bridge
and track employees on proper use of
the new equipment. While FRA believes
that a diligent effort by all railroads to
meet the requirements of the new rule
would have resulted in a suitable supply
of complying fall protection devices, the
sixty days that elapsed between
publication and implementation of the
rule now appears to have been an
insufficient amount of time to train
adequately the track and bridge workers
who must use the required equipment. In
particular, many track employees will
be using fall protection systems for the

45326 Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations
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first time, and must be provided a
comprehensive training program to
ensure their safety. Therefore, this
suspension is granted so that all
railroads complete such a program for
their employees. Although sections
214.103 and 214.105 are suspended until
November 24, 1992, FRA intends to
actively monitor the railroads' progress
toward full compliance with the
requirements of 49 CFR part 214 during
this acquisition, implementation, and
training period.

Finally, because regulations
promulgated by the Occupational Safety
and Health Administration (OSHA)
applied to railroad bridge workers until
the effective date of FRA's new bridge
worker standards, OSHA's standards
that address fall protection systems
specifically shall now remain in effect
until November 24,1992.

Due to potential employee safety
hazards and the need for a prompt
response to the AAR's Petition to
Extend Time, FRA has determined that
notice and comment on this issue would
be impractical, unnecessary, and
contrary to the public Interest. The
parties directly affected by the
extension, the railroad industry and the
Brotherhood of Maintenance-of-Way
Employees, have been apprised of the
request and given an opportunity to
comment.

Regulatory Impact

E.O. 12291 and DOT Regulatory Policies
and Procedures

This change to the final rule has been
evaluated in accordance with existing
policies and procedures and is
considered to be nonmajor under
Executive Order 12291. However, it is
considered to be significant under DOT
policies and procedures (44 FR 11304)
because it is part of a substantial
regulatory program.

The suspension relates to only two
secticns of the final rule, and those
sections. governed by the regulations of
the Occopational Safety and Health
Administration (OSHA) prior to
issuance of FRA's bridge worker
standards, will continue to be governed
by OSHA until the new effective date.
Therefore, there are no new costs
associated with this suspension.

Regulc tory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review of
rules to assess their impact on small
entities. This suspension of two sections
of the final rule results in a continuation
of authority of the existing OSHA
regulations, and will have no new direct
or indirect economic impact on small

units of government, businesses, or
other organizations. Therefore, it Is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the provisions of the Regulatory
Flexibility Act.

Paperwork Reduction Act

There are no paperwork requirements
associated with this suspension.

Environmental Impact

FRA has evaluated this suspension in
accordance with its procedures for
ensuring full consideration of the
environmental impact of FRA actions, as
required by the National Environmental
Policy Act (42 U.S.C. 4321 et seq.), other
environmental statutes, Executive
Orders, and DOT Order 510.1c. This
suspension meets criteria establishing
this as a nonmajor action for
environmental purposes.

Federalism Implications

This suspension will not have a
substantial effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various levels
of government. Thus, in accordance with
Executive Order 12612, preparation of a
Federalism Assessment is not
warranted.

Therefore, effective September 28,
1992, 49 CFR 214.103 and 214.105 are
suspended until November 24. 1992.

Issued this 28th day of September 1992.
Gilbert E. Carmichael,
Administrator.
[FR Doc. 92-23880 Filed 9-30-92; 8:45 am]
BILLING COOE 401-1-1

National Highvay Traffic Safety

Administratton

49 CFR Part 571

[Docket No. 81-2; Notice 13]

RIN 2127-AD35

Federal Motor Vehicle Safety
Standards Lamnps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Change of effective date for
adding previously adopted amendments
to the Code of Federal Regulations
(CFR).

SUMMARY: This document changes the
date when amendments to Standard No.
108 published on April 19, 1991, will be
added to the text of that standard as it

appears in the CFR, from September 1,
1993, to October 1, 192. There is no
substentive effect of this change as the
paragraphs containing substantive
requirements for venter high-mounted
stop lamps (CHMSL) on vehicles other
than passenger cars retain the originally
stated date of September 1, 1993, for
mandatory compliance with the CHMSL
requirements. The change has the effect
of making immediately effective the
redesignation of certain paragraphs of
the standard. This action is taken
pursuant to a comment submitted in an
unrelated rulemaking.
EFFEC IVE DATE: The effective date of
the amendment to 49 CFR part 571
published in FR Doc 91-9220 on April 19,
1991 (56 FR 16105) is changed from
September 1, 1993, to October 1, 1992.
FOR FURTMER I-OR TIN COtACT:
Patrick Boyd, Office of Rulemaking (202-
36&-6436).
SUPPuImENTAmY INFORMATION. This
notice resolves a conflict that has arisen
between a final rule amending Federal
Motor Vehicle Safety Standard No. 108,
Lamps, Reflective Device., and
Associated Equipment and a notice of
proposed rulemaking (NPRM).

On April 19, 1991, NHTSA issued a
final rule (56 FR 18020) that had the
following effects. Paragraph S5.1.1.Z7
was revised to require motor vehicles
other than passenger cars
"manufactured on and after September
1, 1993" to be equipped with high-
mounted stop lamps. Paragraphs
S5.1.1.28, S5.1.1.29, S5.1.1.30 and
S5.1.1.31 were redesignated respectively
as paragraphs S5.1.1.29, S5.1.1.30,
S5.1.1.31, and S5.1.1.32. New paragraph
S5.1.1.28 was added to permit vehicles
other than passenger cars
"manufactured between September 1,
1992. and September 1,1993" to be
voluntarily equipped in accordance with
S5.1.1.Z7 and S5.3.1.8, also revised by the
final rule. Finally, Tables III and IV were
revised to reflect the applicability and
location requirements for center high-
mounted stop lamps on vehicles other
than passenger cars. The notice gave the
overall effective date of the final rule as
September 1, 1993. The amendments
were published at pages 320-21,
following the current text of Standard
No. 106, in 'Title 49 Code of Federal
Regulations parts 400 to 999 Revised as
of October 1, 1991."

On July 8, 1992, NHTSA published a
notice of proposed rulemaking (NPRM)
(57 FR 30189) regarding the marking of
sealed beam headlamps which also
proposed to transfer paragraphs of
S5.1.1 relating to replacement equipment
to paragraph $5.7 Replacement
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Equipment. Under the NPRM,
redesignation of many of the remaining
paragraphs of S5.1.1 was also proposed.
However, the proposal was made with
reference to Standard No. 108 as it
remains in effect until September 1,
1993, and did not take into account the
amendments which become effective
that day. Ford Motor Company, in
commenting on the NPRM, related it to
the standard as amended by the April
1991 notice, Instead of the standard as it
currently appears in the CFR, and found
certain apparent errors and
inconsistencies.

In formulating the final rule on the
NPRM, NHTSA is faced with two
choices. The first is based on the
standard as it currently appears in the
CFR. If the agency took this approach, it
would issue the final rule with the
redesignations as proposed in July 1992,
(which would only be in effect until
September 1, 1993), relating Ford's
comments to the extent possible. At the
same time, the agency would amend the
redesignations that are scheduled to
become effective on September 1, 1993.
The second choice is based on the
standard as amended by the April 1991
final rule. Under this approach, the
agency would accelerate the 1993
effective date for adding the 1991
amendments to the CFR so that the final
rule on headlamp markings can adopt a
definitive redesignation of paragraphs
without further amendments. The
agency has chosen this alternative
course.

Accelerating the effective date for
adding the April 1991 amendments to
the CFR results in no substantive
burden. No compliance date or text is
changed. The mandatory CHMSL
provisions of paragraph S5.1.1.27, by
their own terms, will still not come into
effect for vehicles other than passenger
cars until September 1, 1993. The
optional CHMSL compliance provisions
in Paragraph S5.1.1.28, by their own
terms, are still effective only between
September 1, 1992, and September 1,
1993. There is no substantive reason
why the redesignation of paragraphs of
S5.1.1, and the changes to Tables III and
IV cannot be made effective
immediately. NHTSA also notes that
such an amendment with an effective
date of October 1, 1992 for adding the
amendments to the text of the standard
in the CFR, will allow publication of the
most current version of Standard No.
108 in the next volume of 49 CFR parts
400-999 revised as of October 1, 1992.
The clarity that this will afford is in the
public interest.

Accordingly, for the reasons stated
above, NHTSA finds that prior notice

and an opportunity for comment are not
required for this change, and that an
effective date of October 1, 1992 for
adding the amendments to 49 CFR
571.108 Motor Vehicle Safety Standard
No. 108, published on April 19, 1991, to
the CFR is in the public interest. The
effective date for adding the
amendments of April 19, 1991, to the
CFR is changed from September 1, 1993,
to October 1, 1992.

Authority; 15 U.S.C. 1392, 1407; delegation
of authority at 49 CFR 1.50.

Issued on: September 28, 1992.
Marion C. Blakey,
Administrator.
[FR Doc. 92-23872 Filed 9-29-92; 9:11 am]
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Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for the Washington,
Oregon, and California Population of
the Marbled Murrelet

AGENCY. Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines the
Washington. Oregon, and California
population of the marbled murrelet
(Brachyramphus marmoratus
marmoratus) to be a threatened species
pursuant to the Endangered Species Act
of 1973, as amended (Act) (16 U.S.C.
1531 et seq.). The marbled murrelet is
threatened by the loss and modification
of nesting habitat (older forests)
primarily due to commercial timber
harvesting. It is also threatened from
mortality associated with current gill-net
fishing operations off the Washington
coast and the effects of oil spills. This
rule extends the Act's protection to the
marbled murrelet in Washington,
Oregon, and California. Pursuant to an
order of the United States District Court,
Western District of Washington at
Seattle, dated September 15, 1992, this
listing 'akes effect immediately.
EFFECTIVE DATE: September 28, 1992.
ADDRESSES: The complete file for this
rule is available for public inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Portland Field Office, 2600 SE.
98th Avenue, suite 100, Portland, Oregon
97266.

FOR FURTHER INFORMATION CONTACT:
Mr. Russell D. Peterson, Field
Supervisor, at the above address (503/
231-6179).

SUPPLEMENTARY INFORMATION:

Background

Biological Considerations

The marbled murrelet
(Brachyramphus marmoratus) is a small
seabird of the Alcidae family. It was
first described in 1789 by Gmelin as
Colymbus marmoratus, but in 1837
Brandt placed it under the genus
Brachyramphus (American
Ornithologists' Union 1983). The North
American subspecies (B. m.
marmoratus) ranges from the Aleutiafi
Archipelago in Alaska, eastward to
Cook Inlet, Kodiak Island, Kenai
Peninsula, and Prince William Sound,
southward coastally throughout the
Alexander Archipelago of Alaska, and
through British Columbia, Washington,
Oregon, to central California. Some
wintering birds are found in southern
California. A separate subspecies (B. m.
perdix) is present in Asia.

Marbled murrelets feed primarily on
fish and invertebrates in near-shore
marine waters. The majority of marbled
murrelets are found within or adjacent
to the marine environment, although
there have been detections of marbled
murrelets on rivers and inland lakes
(Carter and Sealy 1986). Marbled
murrelets spend the majority of their
lives on the ocean, and come inland to
nest, although they visit some inland
stands during all months of the year.
Marbled murrelets have been recorded
up to 80 kilometers (50 miles) inland in
Washington (Hamer and Cummins
1991), 56 kilometers (35 miles) inland in
Oregon (Nelson 1990), 37 kilometers (22
miles) inland in northern California
(Carter and Erickson 1988, Paton and
Ralph 1990), and 18 kilometers (11 miles)
inland in central California (Paton and
Ralph 1990). However, marbled
murrelets are not evenly distributed
from the coast to the maximum inland
distances, with higher detections being
recorded closer to the coast. Hamer and
Cummins (1991) found that over 90
percent of all observations were within
60 kilometers (37 miles) of the coast in
the northern Washington Cascades. In
Oregon, marbled murrelets are observed
most often within 20 kilometers (12
miles) of the ocean (Nelson 1990).

Marbled murrelets are semi-colonial
in their nesting habits, and simultaneous
detections of more than one bird are
frequently made at inland sites. Nesting
marbled murrelets are often aggregated;
for example, two nests discovered in
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Washington in 1990 were located only
46 meters (150 feet) apart (Hamer and
Cummins 1990).

Marbled murrelets do not reach
sexual maturity until their second year.
Like other alcids, adult marbled
murrelets produce I egg per nest. Alcids
typically have a variable (not all adults
may nest every year) reproductive rate,
and marbled murrelets exhibit this same
trend. Adult/juvenile ratios from counts
along the central Oregon coast indicated
a recruitment rate of less than 2 percent
per year over the past 4 years (1988-
1991) (Nelson, in litt., 1992).

Adult marbled murrelets lay one egg
on the limb of an old-growth conifer
tree. Nesting occurs over an extended
period from mid-April to late September
(Carter and Sealy 1987). Incubation lasts
about 30 days and fledging takes
another 28 days (Hirsch et a]. 1981,
Simons 1980). Both sexes incubate the
egg in alternating 24-hour shifts (Simons
1980, Singer et a. 1991). Flights by
-adults are made from ocean feeding
areas to inland nest sites most often at
dusk and dawn (Hamer and Cummins
1991). The adults feed the chick at least
once per day, carrying one fish at a time
(Carter and Sealy 1987; Hamer and
Cummins 1991; Singer et aL 1992;
Nelson, OR Coop. Wildl. Res. Unit, pers.
comm., 1992). The young are altricial,
and remain in the nest longer than
young of most other alcids. Before
leaving the nest, the young molt into a
distinctive juvenile plumage. Fledglings
appear to fly directly from the nest to
the sea, rather than exploring the forest
environment first (Hamer and Cummins
1991).

In California, Oregon, and
Washington marbled murrelets use older
forest stands near the coastline for
nesting. These forests are generally
characterized by large trees (> 80
centimeters (32 inches) dbh), multi-
storied stand, and a moderate to high
canopy closure. In certain parts of the
range, marbled murrelets are also
known to use mature forests with an
old-growth component. Trees must have
large branches or deformities for nest
platforms (Binford et a). 1975; Carter and
Sealy 1987; Hamer and Cummins 1990,
1991; Singer et a). 1991, 1992; Nelson, in
Jitt., 1991). Marbled murrelets tend to
nest in the oldest trees in the stand.

Twenty-three tree nests have been
located in North America; five in
Washington, seven in Oregon, four in
California, two in British Columbia, and
five in Alaska (Binford et a). 1975;
Quinlan and Hughes 1990; Hamer and
Cummins 1990, 1991; Kuletz 1991; Singer
et al. 1991, 1992; Nelson et a)., unpubl.
data). All 16 of the nests found in
Washington, Oregon, and California

were located in old-growth trees that
ranged in diameter at breast height
(dbh) from 88 centimeters (35 inches) to
533 centimeters (210 inches) with a
mean of 203 centimeters (80 inches).
Nests were located high above ground
and usually had good overhead
protection; such locations would allow
easy access to the exterior of the forest.
Nest sites were located in stands
dominated by Douglas-fir (Pseudotsuga
menziesil in Oregon and Washington,
and in old-growth redwood (Sequoia
sempervirens) stands in California.
Nests were mostly placed in older
Douglas-fir trees within these stands.

It is difficult to locate individual nests
for a species that may only show
activity near its nest one time per day,
and may do so under low light
conditions. Therefore, occupied sites or
suitable habitat become the most
important parameters to consider when
evaluating its status. Active nests, egg
shell fragments or young found on the
forest floor, birds seen flying through the
forest beneath the canopy, birds seen
landing, or birds heard calling from a
stationary perch are all strong indicators
of occupied habitat. Biologists have
documented 154 occupied sites in the
Oregon Coast Ranges, all in old-growth
forests or mature forest stands with an
old-growth component.

Marbled murrelets more commonly
occupy old-growth forests compared to
mixed-age and young forests in
California, Oregon, and Washington. In
California, the species is restricted to
old-growth redwood forests in Del
Norte, Humboldt, San Mateo, and Santa
Cruz Counties (Paton and Ralph 1988).
In surveys of mature and second-growth
forests of California, marbled murrelets
were only found in-these forests where
there was nearby old-growth, or where
residual older trees remained; murrelets
were absent from 80 percent of the
second-growth forests examined (Ralph
et a]. 1990). In northwest Washington,
marbled murrelets are mostly found at
old-growth/mature sites (Hamer and
Cummins 1990). In Oregon, marbled
murrelets occupy stands dominated by
larger trees (averaging greater than or
equal to 82 centimeters (32 inches) dbh)
more often (statistically significant) than
those dominated by smaller trees
(Nelson 1990).

Stand size is also an important factor
for marbled murrelets. These birds more
commonly occupy larger stands (greater
than 202 hectares (500 acres)) than
smaller stands (less than 40 hectares
(100 acres)) in California; marbled
murrelets are usually absent from
stands less than 24 hectares (60 acres) in
size (Paton and Ralph 1988, Ralph et a).
1990). Marbled murrelets generally do

not occur in isolated stands of coastal
old-growth forest in California (CDFG,
in litt., 1992). In Washington, marbled
murrelets are found more often when the
percent of available old-growth/mature
forests makes up over 30 percent of the
landscape. Similarly, fewer murrelets
are found when clearcut/meadow areas
make up more than 25 percent of the
landscape (Hamer and Cummins 1990).
Nelson (1990) found that a statistically
significant lower number of detections
were noted in the highly fragmented
Oregon Coast Range, compared to
detection rates documented by Paton
and Ralph (1988) in a less fragmented
area in northern California.

Concentrations of marbled murrelets
offshore are almost always adjacent to
older forests on-shore. Nelson (1990) and
Ralph et al. (1990) found marbled
murrelets were absent offshore where
on-shore older forests were absent.
Large geographic gaps in offshore
marbled murrelet numbers occur in
areas such as that between central and
northern California (a distance of 480
kilometers (300 miles)), and between
Tillamook County, Oregon, and the
Olympic Peninsula (a distance of about
190 kilometers (120 miles)), where nearly
all older forest has been removed near
the coast. Small rafts of marbled
murrelets may be found associated with
remaining insolated stands of older
forests (e.g., the Nemah site).
Historically, records for California
indicate that marbled murrelets were
found "regularly" and were "plentiful"
along the coast from Monterey County
north to the Oregon border (Grinnell and
Miller 1944; Paton and Ralph 1988).
Historical records of marbled murrelets
also showed significant numbers during
the nesting season near the mouth of the
Columbia River in Clatsop County,
Oregon. Marbled murrelets are rarely
found in this area, where extensive
harvesting of older forests has also
occurred (Nelson et o., in press).

Population size for marbled murrelets
is most accurately estimated by
counting the numbers of birds observed
in the marine environment.
Washington's breeding population is
estimated to be a maximum of 5,000
birds (Speich et aL, in press). The
current population estimates for Oregon
and California are fewer than 1,000 pairs
(Nelson eta., in press), and about 2,000
birds (Carter et a. 1990), respectively.
By extrapolating from known population
numbers in relation to the remaining
available nesting habitat, it has been
estimated that 60,000 marbled murrelets
may have been found historically along
the coast of California (Larsen 1991).
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The principal factor affecting the
marbled murrelet in the three-state area,
and the main cause of population
decline has been the loss of older forests
and associated nest sites. Older forests
have declined throughout the range of
the marbled murrelet as a result of
commercial timber harvest, with
additional losses from natural causes
such as fire and windthrow. Most
suitable nesting habitat (old-growth and
mature forests] on private lands within
the range of the subspecies in
Washington, Oregon, and California has
been eliminated by timber harvest
(Green 1985; Norse 1988; Thomas et a).
1990). Remaining tracts of potentially
suitable habitat on private lands
throughout the range are subject to
continuing timber harvest operations
(see Factor A). Mortality associated
with oil spills and gill-net fisheries [in
Washington) are lesser threats
adversely affecting the marbled
murrelet.

Distinct Population Segment
The Act defines "species" to include

any subspecies of fish or wildlife or
plants, and any distinct population
segment of any species or vertebrate
fish or wildlife which interbreeds when
mature (16 U.S.C. 1532 (6)). As discussed
under Factor D in the Summary of
Factors Affecting the Species section of
this rule, existing legal mechanisms are
not adequate to protect the marbled
murrelet in California, Oregon, and
Washington. The three states
encompass roughly one-third of the
geographic area occupied by this
subspecies, comprising a significant
portion of its range. The amount of
nesting habitat has undergone a
tremendous decline since the late 1800s
(most of which has taken place during
the last 20 to 30 years), especially in the
coastal areas of all three states.

At the time of proposing to list the
marbled murrelet in Washington,
Oregon, and California, the Service
considered the murrelets in these States
to constitute a distinct population
segment comprising a significant portion
of the eastern Pacific subspecies of the
marbled murrelet. While the Service
continues to believe that existing legal
protection is not adequate to ensure
survival of murrelets in the three-state
area, some question remains whether
the population listed in this rule
qualifies for protection under the Act's
definition of "species."

Compliance with a court order
required a final decision on listing to be
made at this time. Based on the
information now available to the
Service, the only supportable decision
that can be reached within the limit

imposed by the court is to list the
population as proposed. Nevertheless,
the Service intends to reexamine the
basis of recognizing this population of
murrelets as a "species" under the Act.
Within 90 days, the Service will
announce the results of this examination
and at that time may propose a
regulatory change that would alter the
listing of the murrelet as a threatened
species.

Previous Federal Actions

The National Audubon Society
submitted a petition to the Service on
January 15, 1988, the list the
Washington. Oregon, California
population of the marbled murrelet as a
threatened species. Settion 4{b)(3)(A) of
the Act requires that, to the maximum
extent practicable, within 90 days of
receipt of a petition to list, delist, or
reclassify a species, a finding be made
as to whether substantial information
has been presented indicating that the
requested action may be warranted. The
90-day finding stating that the petition
had presented substantial information to
indicate that the requested action may
be warranted was published in the
Federal Register on October 17, 1988 (53
FR 40479). Because of the increased
research efforts and the amount of new
data available, the status review period
was reopened, with the concurrence of
the petitioners, from March 5, 1990
through May 31, 1990 (55 FR 4913).

The marbled murrelet has been
included in the Service's Notice of
Review for vertebrate wildlife as a
category 2 candidate species for listing
since 1989 (54 FR 554). A category 2
candidate is one for which information
contained in Service files indicates that
preparation of a proposal to list the
species is possibly appropriate but
additional data is needed to support a
listing proposal. The best available
scientific and commercial data were
analyzed and evaluated as a result of
the status review mentioned above. The
review included the pertinent data
available from both published and
unpublished sources. Unpublished
sources included solicited progress and
final reports, file data, meeting notes,
letters, and personal contact with
agencies, organizations, and individuals.
These data elevated the marbled
murrelet to category 1 candidate status
and contributed to the information on
which the decision to propose this
species for listing was based. A category
1 candidate is one for which the Service
has sufficient data in Its possession to
support a listing proposal. On June 20,
1991, the Service published a proposal to
list the marbled murrelet as a threatened
species in Washington, Oregon, and

California (56 FR 28362). This proposed
rule constituted the 12-month finding
that the petitioned action was
warranted, in accordance with section
4(b)(3)(B) of the Act.

On January 30, 1992, the Service
published a notice in the Federal
Register (57 FR 3804) that reopened the
comment period on the proposed listing
for 30 days. This action was taken to
gather the most updated information on
the marbled murrelet. Having
considered all the information presented
during the comment periods, the Service
now determines the marbled murrelet in
Washington, Oregon. and California to
be a threatened species.

Summary of Comments and
Recommendations

In the June 20, 1991, proposed rule (56
FR 28362) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final decision. The comment period
originally closed September 18. 1991.
Appropriate state agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment No requests for
public hearings were received. On
January 30,1992, the Service published
in the Federal Register (57 FR 3804) a
notice that reopened the comment
period for 30 days to solicit additional
biological information on the status of
the marbled murrelet.

During the comment periods, totaling
120 days, 52 letters on the proposal were
received. Five additional comments
were received shortly after the official
comment period closing dates. Of the 57
comments received, 30 (53 percent)
supported the proposal, 8 (14 percent)
opposed the proposal, and 19 (33
percent] were neutral. Opposing
comments were received from various
companies and organizations that are
directly or indirectly related to the
timber industry, and from individuals
who rely on a timber-supported
economy. The California Department of
Fish and Game (CDFG) and Oregon
Department of Fish and Wildlife
(ODFW) submitted biological
information on the status of the marbled
murrelet and supported Federal listing.
The Washington Department of Wildlife
submitted biological information, but
did not state a position on the proposed
listing. The Forest Service, Bureau of
Land Management (Bureau), and U.S.
Department of the Navy presented
biological information on the murrelet
but did not state positions on the
proposed Federal listing. Some of the
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commenters submitted additional data
that has been incorporated into this rule.

Written comments obtained during
the comment periods are combined in
the following discussion. Opposing
comments and other comments
questioning the rule can be placed in a
number of general groups, organized
around specific issues. These categories
of comment, and the Service's response
to each are listed below.

Issue 1. Current Regulatory Mechanisms

Comment: Some commenters
disagreed with the conclusion that
adequate regulatory protection does not
exist for the marbled murrelet in
California. They stated that the majority
of known marbled murrelet habitat in
California is located in State or National
Parks that is protected from timber
harvesting. In addition, the small but
significant amount of murrelet habitat
found on private timberlands in
California is adequately protected
through the evaluation and review
process conducted by the California
Board of Forestry (Board). California
environmental statutes provide
sufficient protection for the bird in that
state.

Another commenter stated that the
Service failed to assess the degree to
which current regulatory mechanisms
will maintain a viable sub-population of
marbled murrelets and that land
allocations and projected forest
conditions described in the Final Forest
Service Land Management Plans (Forest
Plans) were not analyzed. Through
wilderness, critical habitat for the
northern spotted owl (Strix occidentalis
courino), and other non-timber harvest
"set asides," final Forest Plans in
Oregon and Washington have left only
18 percent of the original land base that
was primarily available for timber
production.

Service Response: The Service
considered all the existing applicable
regulatory mechanisms that deal with
timber harvest and marbled murrelets
on private, State, and Federal lands in
California, Oregon, and Washington.
These issues are discussed in the
Summary of Factors section, Factor D.
The Service concludes that existing
management plans pertaining to timber
harvest and marbled murrelets are
inadequate to ensure the survival of the
species. The management direction for
the northern spotted owl, in many cases,
will not adequately provide for marbled
murrelets (see Factor D). Furthermore,
Forest Plans are flexible and could be
altered in the future, and thus protection
afforded to marbled murrelets may be
temporary.

Comment: The Siuslaw National
Forest's Land and Resource Plan
provided adequate protection for the
marbled murrelet because the age class
inventory of acres that marbled
murrelets can utilize increases over
time.

Service Response: The Siuslaw
National Forest is highly fragmented at
present; and it is only a small part of the
marbled murrelbt's range. The Siuslaw
National Forest Plan (USDA 1990)
estimates only 6 percent (13,680 hectares
(33,800 acres)) of the forested land base
remains as older forest. Of this total, 32
percent (4,330 hectares (10,700 acres)) is
non-reserved. The Forest Plan estimates
that 1,200 hectares (3,000 acres) of the
non-reserved old-growth will be
harvested during the next 10 years and
the remaining within the next 50 years
(p. 111-3). The Service will continue to
work with the Siuslaw National Forest
to evaluate the value of the forest for
marbled murrelets and encourage
actions that are of benefit to the species.

Issue 2. Insufficiency of Scientific Data

Habitat Association

Comment: Several commenters
thought that too few nests had been
discovered to date to be able to make
the assumption that nesting habitat
consisted of old-growth and mature
forests, and the small set of marbled
murrelet nest sites did not piovide
substantive evidence (with a
statistically valid sample size) that the
marbled murrelet prefers late stage
vegetation in the Pacific States.

Service Response: The Act requires
the Service to base its decision upon the
best scientific information available. As
discussed in the Background section of
this rule, nests sites comprise a small
part of the information the Service has
used to determine habitat preferences
and use. A larger sample size of nests
would be helpful in providing a more
detailed description of nesting habitat
and nest site selection. Surveys have
been conducted in forests of all age
classes; and marbled murrelets do not
occupy stands lacking old-growth
characteristics. Furthermore, 8 of 10
downy young and 20 of 31 fledglings
from throughout the range were located
in old-growth coniferous forests, with
the remainder being adjacent or near to
old-growth forests (Carter and Sealy
1987). Since the publication of the
proposed rule, the number of known
nests has more than doubled; all nests
have been in old-growth trees.

Comment: One commenter stated that
surveys in forests in California, Oregon,
and Washington suggest, but do not
verify, that marbled murrelets require

larger areas of old-growth or mature
forests for nesting. Also, statements
indicating that fragmentation has a
negative impact on nesting are not
backed by sufficient scientific data.

Service Response: The Service's
conclusions regarding the murrelet's
preference for old growth, and
vulnerability, are based upon numerous
studies comparing the findings of
marbled murrelets in various stand age
classes, sizes, and structure. All studies
show a strong affinity/dependence on
larger older forest stands. A statistically
significant higher rate of marbled
murrelet detections has been observed
in old-growth forests compared to
mixed-age and young forests in
California, Oregon, and Washington.

In a few instances murrelets have
been found in mature stands, but always
in close association with residual older
trees. These stands had recovered
naturally following a natural disaster.
The structural characteristics of the
surrounding stand, size and
configuration of the timber stand,
existing condition of adjacent timber
stands, distance to and abundance of a
prey source, and density of and
vulnerability to predators are all very
likely important aspects of marbled
murrelet nesting habitat. The marbled
murrelet's semi-colonial social structure
may dictate some nest site
characteristics as well.

Comment: Some commenters stated
that attempts to correlate general
observations of marbled murrelets along
coastlines or bodies of water with
adjacent mainland old-growth must not
be misconstrued as a cause-and-effect
relationship. These aggregations could
be the resultant effect of historical
groupings, prey base availability, or
coastline features such as estuarine
environments or topographical features
that offer protection from prevailing
winds, rather than necessarily being
'old growth" driven. Furthermore, the
conclusion that widespread timber
harvesting may have caused dramatic
declines in marbled murrelet
populations cannot be considered
unequivocal because past populations
may have been limited by food
availability and/or winter mortality
rather than availability of nesting
habitat. In addition since we do not
know how breeding marbled murrelets
were distributed over the forest
landscape historically, we cannot know
if they are different today.

Service Response: The Service
determines species to be endangered or
threatened using the best scientific
information as the basis for such
decisions. The Service agrees that prey
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availability probably influences the
offshore distribution of marbled
murrelets; however, murrelets are
absent from some areas where prey
species are abundant. Therefore, the
absence of marbled murrelets offshore
from most areas where older forests
have been extensively depleted strongly
suggests that offshore abundance of
marbled murrelets is correlated with
adjacent mainland mature and old-
growth forests, particularly given
historical accounts of birds located in
these areas prior to extensive logging.
As discussed in the Background section
of this rule, current research has shown
that marbled murrelets are strongly
associated with older forest habitat.

Comment: Although the density of
nesting pairs may be low in managed
forests, the vast acreage involved
possible could include a considerable
number of marbled murrelets.

Service Response: As discussed in the
Background section of this rule, current
research has shown that marbled
murrelets are strongly associated with
older forest habitat. Second-growth
forests lack marbled murrelets except in
those rare instances where residual old-
growth trees remain.

Comment: One commenter stated that
although the conclusion that marbled
murrelets are linked to old-growth and
mature forests for nesting is supported
by field observations, it is unknown if
the forest as a whole promotes
successful nesting or if structural
conditions found within such forests
determine use of forests. Two examples
suggested that required nesting
structures may not necessarily include
extensive old-growth or mature forest.
One such example was the area along
the Nemah River near Willapa Bay,
Washington. Although it is not known
conclusively if marbled murrelets nest in
the area, birds are consistently observed
there during the nesting season. The
commenter stated that this area was
selectively harvested about 50 years
ago, and now consists largely of
remnant old-growth trees (Sitka spruce,
366 centimeters (144 inches) dbh.
western red cedar, 427 centimeters (168
inches) dbh; in a forest area now largely
composed of about 60 year-old trees. A
second example presented was the
Brandy Bar study area reported by
Varoujean et al. (1989) from coastal
Oregon; however, no descriptive
information was provided for this site.

Service Response: The Service
obtained information on the Nemah
River site, an isolated stand in
southwest Washington, from
Washington Department of Wildlife
personnel who have been conducting
surveys for marbled murrelets in the

area (Hamer, Wash. Dept Wildl., pers.
comm., 1992). The Nemah site is an
unmanaged stand that naturally
regenerated after fire and windthrow.
The majority of trees in the stand are
approximately 70 years old and grew
back naturally after severe windstorms
that occurred during 1921. Remnant old-
growth trees are scattered throughout
the stand. Although no nests have been
discovered to date, high numbers of
detections indicate occupancy. The
Brandy Bar site in coastal Oregon is also
a naturally regenerated stand. The
majority of trees in the stand, which are
approximately 80 years old, grew back
naturally after fire. Similar to the Nemah
stand, large remnant old-growth trees
are scattered throughout the site. These
observations are consistent with the
information on habitat preference
presented in the Background section of
this rule.

Life History Information

Comment: Some commenters
questioned life history parameters
presented and indicated that a sample
size of so few nests was insufficient to
draw such conclusions. Such issues
included the number of eggs laid per
nest and the semi-colonial behavior of
the bird.

Service Response: The Service has
continued to collect information on the
marbled murrelet in the three-state area.
We have information from twice as
many nests as were known at the time
of the proposal. New observations
continue to indicate that marbled
murrelets lay one egg per nest and are
semi-colonial in nesting areas. None of
the commenters provided data or
observations that refuted statements
regarding the life history strategy of
marbled murrelets.

Population Estimates and Trends

Comment: One commenter stated that
the Service should clearly define the
threshold, such as population level, for a
species such as the marbled murrelet to
be delineated as threatened. Without
supplying a minimum population
threshold level it considers viable, the
Service has no way to determine that
sufficient habitat is not available.

Service Response: The Act does not
establish such thresholds, nor does it
require the Service to set thresholds.
The Service has information indicating
that the marbled murrelet population
has undergone a decline, and that the
primary cause of that decline, loss of
nesting habitat, is likely to continue.
Lesser threats of oil spills, gill-net
fisheries, and predation also contribute
to the decline and are likely to continue.

Comment. One commenter stated that
surveys that have occurred were
concentrated in older forests, thereby
biasing the data in favor of the
dependence of marbled murrelets on
older forests. The commenter stated that
population trends cannot be established
using such data. The Service assumed
that populations have declined but lacks
demographic studies upon which to
verify this trend. The Service lacks
historical population data to compare to
current population levels.

Service Response: Many studies have
surveyed a variety of forest age classes
to avoid any survey bias towards older
forests. The anecdotal historical
information suggests a precipitous
decline in total numbers (from an
estimated 60,000 birds in California to
9,000 for the three-state area). Although
demographic information could
contribute to our understanding of the
decline, it is not needed to validate the
trend.

Issue 3. Decision is Political, Not
Biological

Comment: One commenter stated that
the decision process was being driven
by politics and threatened legal pressure
from the Sierra Club, National Wildlife
Federation, etc. and was not based on
facts.

Service Response: The Service bases
its decisions on the listing of species
solely upon biological information, as
required by the Act.

Issue 4. Critical Habitat

Comment: One commenter asked why,
if old-growth and mature forests are
critical for the viability of the marbled
murrelet, didn't the Service list all old-
growth and mature forests within the
range of the species as critical habitat
according to section 4(a)(3) of the Act
during the rule development. Another
commenter stated that due to the strong
commitment of the private timberland
owners in California, the vast quantity
of public land presently being managed
for the murrelet, and the legally
protected status of the species in
California, they did not feel it was
necessary or prudent to designate
critical habitat in California. Several
commenters urged designating critical
habitat for the marbled murrelet at the
time of listing.

Service Response: During the
comment periods on the proposed
listing, the Service sought additional
agency and public input on critical
habitat, along with information on
biological status and threats to the
species. The Service must also take into
consideration the economic impacts of
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specifying any particular area as critical
habitat f16 U.S.C. 1533[b)(2&1. The
Service will continu to analyze
information and will propose critical
habitat to the maximum extent prudent
and determinable, within the timeframes
specified in the Act. The Service's
process in determining critical habitat
for the marbled murrelet is discussed in
more detail in the Critical Habitat
section of this rule.

Issue 5. Alternte Listing Status
Recommended

Comment. ODFW recommended that
it may be more appropriate to list the
marbled murrelet as endangered in
California and Oregon and threatened in
Washington.

Service Response: After a thormogh
status review, the Service proposed
threatened status for the popmlation.
Although the status of the amrelet i
not uniform throughout its ran e in
Washington. Oregon, and Calornia, the
overall picture presented is one of a
threatened species. Recovery planning
will consider the status of the marbled
murrelet within the individual states and
smaller sub-regions.

Commant One commenter suggested
that the species should be considered
for listing as threatened in Alaska as
well. They presented data on logging
practices in southeast Alaska, in
particular, on the Tongass National
Forest They also expressed concern for
the marbled murrelet population in
Prince William Sound that experienced
high losses as a result of the Exxon
Valdez oil spil and is also subject to
pressures from logging of adjacent
private old-growth forests. They
suggested that the mibled wurret
should be listed as threatened in Alaska
until it could be demonstrated
conclusively that planning for logging
(including accurate forest inventories),
had fail-safe provisions to assure that
marbled murrelet nesting hatbitat would
not be s anificantly diminished.

Service Response: Tis rule priese ts
the final determination that the proposal
(56 FR 286 to list the marbed
murrelet in Washington, QOgon, and
California as a threatened species is
warranted. Alaska was not included in
the proposed rule; therefore, it cannot be
included in this final rule for listi The
Service will continue to evaluate the
status of the marbled raurrelet and its
habitat in Alaska.

Issue S. National Environmental Policy
Act

Comment: One commenter stated that
the Service should prepare an
Environmental Impact Statement fEIS),
pursuant to the National Environmental

Policy Act (NEPA), on this rule. A
decision to list the marbled murrelet is a
major Federal action significantly
affecting the quality of the human
environment that must be accompanied
by an EIS under NEPA.

Service Response: The Service has
determined ttat preparation of an EIS is
not required in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended Itee National
Environmental Policy Act section of this
rule). The Service's reasons for this
determination were published in the
Federal Register [see 48 FR 49244).

Issue 7: Distinct Population Segment

Comnntr,: The Service failed to.
explain how it determined the marbled
murrelet in Caifornia. Oregon, and
Washington to be a "distinct opulation
segment".. T he camumater quesimmed
the si ifraace of the area selected.

Service Response: This issue is
discussed in bhe Distinct Population
Segment section of this rule. In
summary, e cainents were ioeived
indicating that the marbled mirrelet in
Washigtont. (3re oad Califernia M
more widesp ead, -more common, or
under lese threats than kidcated by
previous analyses.

Summary of Factors Affecting the
Species

After a thorough review and
consideration af all information
available, the Service has deteuxined
that the Washington. Oreon, and
California population d1he marbled
murrelet should be classified as a
threatened speces. Procedures feat in
section 4 of the Act and regulatims IM
CFR part 424) piomiaed to implement
the listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(aXQ).
These factors and their appliation to
the Washington. Oregon, and C~aarimia
population of the marbled mawrelet
(Brachyramphus maramoratus
marmoratur) are as follows:

A. The Present or Threatened
Destruction, Modification, or
CurfoiLment of he Species'MHa'tat or
Range

Current estimates of 1.4 millnion
hectares I3.4 million acres) of old-growth
forest throughout western Oregon and
Washington represent a reduction of
approximately 82,5 percent Trom
prelogging levels PBooth 1991). 4ld-
growth forests in the Douglas-ir/mbaed
conifer region of northwestern
California'have undergone a reduction

of about 45 to 80 percent since the mid-
1800's (Laudenslayer 15, California
Department of Forestry and Fire
Protection 188). Estimates of the
amount of reduction of coastal old-
growth redwood forests in California
(all formerly marbled murrelet habitat)
range from approximately 85 to 96
percent (Green 1985, Fox 1988, Larsen
1991). The marbled murrelet occurs
along the coastline, occupying only a
small fraction of area that was formerly
dominated by older forests, and a small
fraction of the area that still contains
older forests.

In addition, reduction of the remaining
older forest has not been evenly
distributed over western Oregon,
Washington, and northwestern
California. Harvest has been
concentrated at the lower elevations
and within the Coast Rarpes (Thomas at
al. 1 .0 generally corresponding with
the rw of the marbled murreleL
Reduction of these older forests is
largely attributable to timber harvestiAg
and land conversion practices, althoah
natural perturbadoas, such as forest
fires .an windthrow, have caused
considerable losses as well.

The geographic Aistribution of the
marbled murrelet along dw west coagt
of North America is disonlinuous. The
gap in ke present distribution in the
southern portion of the range in
California was apparently the result of
extensive clearultiqg of forests in the
earlier hwffof thia century that
eliminated most nreti4g habitat tP(st
and Ralph 198, Carter and Erickson
1988). Other local biediY4 papaiationa,
especially between the Olympic
Peninsula in Washington and Tillamook
County in Oreoa were very likely
eliminated through loss of their aestfig
habitat (Ne sou, pers. comm . 1991).

Some of the old gowth areas that
have been lost through natural
perturbatios s"c as forest fire and
windthrow allU provide habimt suitable
for marbled mwreWl. M Utwe fess,
naturally regenerated from such
perturbations. that setain scattered old-
growth trees and a diversity of structure
are sometimes occupied and used for
nesting, but less comnonly fan large
stands of old growth forests. That is.
particularly true in coastal Oregon
where there has bean extensive fire
history. No occupied sites have been
located in young stands or -cler-cuts. or
young/mature mixed forests that lack
remnant old-growth trees JNelsan, pers.
comm., 1992). Mature seoond-grawik
does not support breeding whei it
occum isolated from alderlorest or
residual iframenteA older foreststann
(Larsen 1991).
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Forests generally require
approximately 200 years to develop old-
growth characteristics. The older trees
within these stands have large
horizontal limbs used by nesting
murrelets. However, forests in
Washington, Oregon, and northern
California have been subjected to, and
are proposed for, intensive management
with average cutting rotations of 70 to
120 years to produce wood at a non-
declining rate (USD1 1984, USDA 1988).
Cutting rotations of 40 to 50 years are
used for some private lands. Current
preferred timber harvest strategies on
Federal lands and some private lands
emphasize dispersed clearcut patches
for even-aged management as the
pattern of harvest. Although recently
both the Forest Service and the Bureau
announced that their respective
agencies intend to de-emphasize
clearcutting in their future timber sale
planning efforts, alternate methods of
timber harvest vary greatly in terms of
how they will modify marbled murrelet
habitat. For example, timber harvest
methods such as the shelterwood and
seed tree methods, in addition to "new
forestry" techniques, remove a varying
amount of trees from a particular area.
Although the remaining trees and
habitat components left by these
alternate harvest methods may help
decrease the amount of time it would
take an area to again become suitable
habitat for marbled murrelets, the
harvest methods would not provide
suitable habitat over the short-term.
Thus, public forest lands that are
intensively managed for timber
production (cutting rotations of 70 to 120
years) are, in general, not allowed to
develop old-growth characteristics. As a
result of this short rotation age and the
continued harvest of old-growth and
mature forests, loss and fragmentation
of remaining suitable nesting habitat for
marbled murrelets will continue
throughout the forested range of the
subspecies under current management
practices, except in reserved areas.

Most remaining nesting habitat within
the petitioned states is on Federal and
State owned lands, as most nesting
habitat on private lands has been
eliminated. Under current forest
management practices, logging of the
remaining older forests is likely to
continue, except in areas with mandated
protection. In Oregon, 8 of 154 forest
stands in which marbled murrelets are
found, have been eliminated or greatly
modified by logging practices.
Additionally, 10 or more stands with
occupied sites are likely to be modified
or eliminated due to timber harvest in
1992 (Nelson, in litt., 1992).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Not known to be applicable.

C. Disease or Predation

Predation is an additional threat to
the continued existence of the marbled
murrelet. Of the 23 tree nests located, 8
were successful, 13 failed (10 from
predation, 2 from human interference,
and 1 from edge effects (wind blew the
chick out of the nest)), and the status of
the remaining 2 was indeterminable
(Nelson, in litt., 1992). Great homed
owls (Bubo virginianus), Stellar's jays
(Cyanocitta stelleri), common ravens
(Corvus corax), peregrine falcons (Falco
peregrinus), and sharp-shinned hawks
(Accipiter striotus) are known
predators. Additional suspected
predators include gray jays (Perisoreus
conadensis) and common crows (Corvus
brachyrhynchos). Predation at 10 of 23
(43 percent) nests is high and could have
a substantial effect on the viability of
this species. There is a substantial
amount of information on the effects of
forest fragmentation on depredation of
bird nests by corvids (jays, ravens,
crows). Corvid predation on nests (eggs
and chicks) increases with the
fragmentation of older-aged forests
(Yahner and Scott 1988), and avian
nesting success is lower in small forest
fragments than larger intact forests
because of predation and decreased
fecundity (Ambuel and Temple 1983,
Andren et al. 1985, Wilcove 1985,
Temple and Cary 1988).

D. Inadequacy of Existing Regulatory
Mechanisms

Marbled murrelets are protected from
"take" by the Migratory Bird Treaty Act
(16 U.S.C. 703 et seq.). The marbled
murrelet is identified as Sensitive by the
Forest Service and the Bureau. The
States of California, Oregon, and
Washington have legislative mandates
and acts specific to listing and
protecting species determined to be
endangered or threatened.

The marbled murrelet was listed as
endangered within the State of
California by the CDFG. Under
provisions of the California Endangered
Species Act, the California Department
of Forestry (CDF) must consult with
CDFG if a proposed timber harvest plan
for private or State lands has the
potential to adversely affect the marbled
murrelet or its habitat. However, most of
the marbled murrelet habitat in
California is Federally controlled
(National Parks and Forest Service) and
does not fall under the protection of the
State Act. In addition, the State Act

does not require that a recovery plan be
developed, in contrast to a federally
listed threatened or endangered species.
The CDF, responsible for regulating the
harvest of commercial timber from
private and State timberlands in
California, adopted emergency rules to
protect the marbled murrelet that
became effective on June 28,1991. These
emergency rules required surveys for
marbled murrelets in potential habitat
and required feasible mitigation to
reduce or avoid a significant adverse
impact on the species in known activity
areas. These emergency rules expired on
March 2, 1992. Proposed permanent
rules promote consistency and
conformity with the State Act which
prohibits "take" of an endangered
species. The specific protections under
the State Act extended to habitat
protection for the marbled murrelet are
unclear at this time.

In Oregon, the marbled murrelet is
classified as Sensitive by the ODFW,
which provides no mandated protection.
The Oregon Board of Forestry is
currently reviewing a proposal,
submitted by the Portland Audubon
Society in late November 1991, to list the
marbled murrelet as a species that uses
sensitive nesting sites. Until final rules
are adopted, timber harvests within
known marbled murrelet sites on State-
owned forest land are being examined
on a case-by-case basis. Although
affording some protection to known
occupied sites, the proposed rules would
not require surveys in potential marbled
murrelet habitat prior to conducting
activities that could impact the habitat.

In Washington, the marbled murrelet
is also listed as Sensitive by the WDW.
Under its State Forest Practices Act, the
Washington Department of Natural
Resources (WDNR) is responsible for
regulating harvesting of commercial
timber from private and State DNR
managed timberlands in Washington.
The WDW does provide management
recommendations to WDNR on
proposed harvests within known
marbled murrelet areas; however,
WDNR has no rules that provide legally
mandated protection for the marbled
murrelet.

The National Forest Management Act
of 1976 and its implementing regulations
require the Forest Service to manage
National Forests to provide sufficient
habitat to maintain viable populations
of native vertebrate species, such as the
marbled murrelet. These regulations
define a viable population as one which

* * * has the estimated numbers and
distribution of reproductive individuals
to insure its continued existence is well
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distributed i the planning area" [36
CFR 219.19).

A system of.Habitat Conservation
Areas (HCAs) was developed as part of
a conservation strategy for the northern
spotted owl fTbomas et a]. 19903. These
areas have been xeconinended as "no
harvest" aeas. Currently neither the
Forest Service nor the Bureau are
harvesting timber in these areas.
However. neither agency has made a
final decision onte long term
management of these areas. Some
portions of these HCAs occur within the
range of fhe marbled murrelet in all
three states. The H-ICA's were designed
to support a pair target of northern
spotted owls in the frre, and may not
currently support sufficient habitat for
the target number of ow~s.

These HCA were wmdified to
produce the Designated Cunervatiam
Areas ( I_.s) in the draft recovery pln
for the morthern spottted owl. he DCA
1ues am only reoaunmendatiens. PkW
decisoms an Aor CAlines vWA be
deruined by &ke ildividl aWncYs
land msanagemet plarming prooess.

Category 4 HUAs are a maxdmm of
32 hectares (90 acres) in size, and my
not be IaW mwuuh i support
reproductively sucessi marbed
murreleft. In additin, sites on the edge
of protected areas may experiem the
adverse efectsv irest h-agmenttien.

On January IS, INZ, the Servie
finalized designatiu f, il n
hetares (60 million acres) as critical
habitat for the rorthern spotted owl in
WashinsimonG, pon. andCaklos (57
FR 176). These critical habitat ames
include most of die HCAs and add areas
around and between them. Acres in
spotted owl critical habitat, in addition
to HCAs and other protected land
allocatiuu equal approximately 76
percent of the suitable marbled musrelet
habitat nuunngdby the Forest Service
on the Mount Baker-Snoquaknie,
Olympic, Siuslaw and Siskiyou
National Forests (Gunderson, Forest
Service, pers. comm., 19921, examining
areas up to 80 kilometers (50 miles)
inland.

In Washington, Oregon, and
California, the HCAs, plus other
protected areas (primarily managed for
northern spotted owls, encompass
approximately 67 percent of the suitable
marbled marrelet habitat managed by
the Forest Service G1underson, pers.
comm., 1992). However, about 29 percent
of the known occupied sites within the
four Forests are located within Forest
Plan allocations where limber harvest
will occur. These estimates used 50
miles inland as the boundary of marbled
murrelet occurrence; however, in die
northern Washington Cascades on the

Mount Baker-Snoqualmie National
Forest, over 90 percent of all inland
observations have been within So
kilometers (37 miles) d the orast
(Hamer and Cummins 19911. In Oregon.
the majority of detections and nmimer of
marbled suirrelet accar within 40
kilometers (25 miles) of the coast
(Nelson, pars. comm.}. The Service
concludes that ahlomb the marbled
murrelet will be afforded some amount
of incidentsl protection iroii the
management of HCAs for the northern
spotted owl, this protection ja not
adequate.

Although these critical habitat areas
and other designations for the northern
spotted ow] may provide some
incidental protection for the marbled
murrelet such areas do not provide
adequate protection ]or marbled
murrelets. For examjple, critical habitl
designation lor the owl does iot
necessarily preclude timblarlarvaest or
other project activities from occurring
within critical habitat boumndries.
Northern spotted owls use vanous "e
classes and stracturesod forest habitat,
and critical habitat besadaries
encompass all types of habitat used by
sptt owli spooted owls use forests
for nesting,voostig, foraging, and
dispersal. Althoogh nesting habitat for
spotted -owls and marbled muarilets
may be somewhat similar, spetted owls
can use youpger shmids Ior activtes
such as firaging and dispersaL Marbled
murrelets use oldr forests solely for
nesting pwzposes. Roostiagand farqaing
take place in the marine eavftemnent.
Federal agencies amre requirsd to consult
with the Service on any actions they
authorize, Laid. or carry out that may
affect spotted owl critical beaitat.
Habitat requirements and impacts
specific to marbled murrelets are not
addressed during onsultation n
spotted owl critical habitat. The rsults
of such consultation. may provide for
owl dispersal or foraging habitat, or
other forest structures that are .nt used
by marbled murrelets. Moreover,
spotted owls may be more adaptabe in
their nest site selection than are
marbled marrelets. For example, in
approximately 7 percent of the range of
the northern spotted owl (i e northern
California), owls um comparatively
young secoad-growth redwood forests,
whereas marbled murrelets do not
(probably because redwoods do not
provide the large horizontal limbs
needed by marbld murrelets for
nesting). Spotted owls use some seoend-
growth forests where iaefficient lging
practices left remnart patcles of cider
trees. Marbled murrelets are lxowa to
use some second-growtk forest thut
recovered following natural disasters,

but only where residual ol-growth trees
remaind. Forests may recover aore
rapidly from natural AismUers 4e4.
windthrow, firej because fallen treas
decay and natrients are returned to the
soil, and more older troes may be
spared.

In California. only about A3W0 -
heotares (Mrooo eos) (3s percent) of
the original dld-growth coastal
conieorous forest remains (Larsen 1I).
Of these wenainig lectares. t39
(0,MG acres) are in State or Federal
parks, where lkgrg *s preoluded. The
remaining 4RW hectares (10,09 ares)
are vmdeT private ownership as
commeroial timberland end are eli ible
for hurvest. Marbled marmieet ,would
not be adequately preerved by
deenig salelym a.e.ning aid-
growth coastal coniferos foest-
maintained en parkioud (Laren' 191).
In a park situation viwre haman ised
and gadwee ae readily available, the
pepulation levels ofe wds am
unnaturally high and may lead to
increased nest preda6m. Tree cuttin
and the removal of large horizontal
branches and snag tlmntgh saty
pruning uperot a pmnic arem and
campgrounds may alm adverey afact
the marbled marrelet (SiAer, in lift.
1991).

E. Other Natural or Mfa'-mode Factors
Affecting ift Cmitinued Existence

Mortality from gll-et fisn and oil
spills has had a neptive iup)ac an the
marbled nmrrelet. AMthkugh C ai
and Oregon no longer allow gill-mat
operatimw, gl-net fishing As an ansual
occurrence in Wmliqgton. For exanple,
abozt 1,200 gfI-net ioenses ae issued
each year ! WashikMn (Marshal
198). Gill-aet fisheries oocur in areas of
marbled mairzelet cocentrations in
Washiagiou. but the mortality rate is
unknown. One sAudy onucted in
British Columbia aisag Vancouver
Island documented gill-netting as
responsible for killig approximately 8
percent of the potential fall population
of marbled murrelets (Carter and Sealy
1984). In a i90 study of incidental take
in the Prince William Sound salmon sil-
net fishery, marbled murreiets were the
most frequestly caught seabird (Kuleta
1992). By extrapolaticn, an estimated
1,200 (95 peroent CI-7'02-1,7"*
murrelets, or 1.4 percent of the Prince
William Sound population, were taken.
These studies suggest that the gill-et
fishery in Washington may negatively
affect marbled murrelet nambers there-

Marbled murreletp lave a high
susceptibility to mortality rom Gil spills
because they tend to spend most of their
time swimming on the sea sudioe and
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feeding in local concentrations close to
shore. In a paper presented at the 1975
Symposium on Conservation of Marine
Birds of North America, the marbled
murrelet was given one of the highest oil
spill vulnerability ratings of any
Northeast Pacific seabird (King and
Sanger 1979). Oil spills are chance
events but, depending on the location,
extent, and season of spill, could have
significant adverse effects on local or
regional populations of marbled
murrelets. The Exxon Valdez oil spill of
1989 occurred in Prince William Sound,
Alaska, and adversely affected local
populations of marbled murrelets (Piatt
et a]. 1990]. The number of carcasses
recovered after the spill was from 612 to
642. Identified Brachyromphus
murrelets, most of which were probably
marbled murrelets, represented 11.6
percent of the Prince William Sound
carcasses recovered. At the time of the
spill, marbled murrelets were estimated
to be 6.3 percent of the seabirds present
in Prince William Sound and, thus,
proportionally more murrelets were
killed than were at risk (Piatt et al. 1990,
Kuletz 1992). For the three-state area of
this proposed rule, Puget Sound in
Washington is a special concern.

Marbled murrelets are found both
during the nesting season and during
winter within areas affected by oil
shipments. If approved, proposed oil
exploration, possibly leading to
production and increased movement of
oil along the near-shore marine
environment in Washington, Oregon,
and California would increase the
degree of threat from oil spills. Oiled
marbled murrelets have been reported in
several Washington oil spills, including
the Seagate oil spill of 1956, the Arco
Anchorage oil spill of 1985, the Nestucca
oil spill of 1988, and the Teenyo Maru oil
spill of 1991 (Leschner and Cummins
1990; Momot, U.S. Fish and Wildl. Serv.,
pers. comm., 1992). Several instances of
marbled murrelet mortality due to oil
spills have been documented in
California as well (Carter and Erickson
1988, Carter et al. 1990). Oil spills are
random events that would adversely
affect marbled murrelets in the local
area of the spill. Because the
populations in Oregon, Washington, and
California are small and locally
concentrated, oil spills could result in
local extirpations.

The marbled murrelet's reproductive
strategy offers little opportunity for the
population to rapidly increase in
number. Murrelets probably do not
reproduce every year, and pairs only lay
one egg in a nest. Such a low
reproductive rate would not yield a
rapidly increasing population or one that

can easily recover once numbers have
been depleted.

The Service has carefully assessed the
best scientific and commercial data
available and concluded that the
marbled murrelet in California, Oregon,
and Washington is threatened due to
loss of mature and old-growth forests
that provide suitable nesting habitat.
Secondary threats include gill-net
fisheries in Washington, predation, and
oil spills. The species' intrinsically low
reproductive rate makes it unlikely that
it will rapidly increase in number. The
degree of threat facing the marbled
murrelet does not suggest that extinction
is imminent, but continued loss of
nesting habitat throughout the forested
portion of its range, indicates the
species is likely to become endangered
within the foreseeable future throughout
a significant portion of its range. Under
these circumstances, listing as
threatened is appropriate.

Critical Habitat
Section 4(a)(3) of the Act requires, to

the maximum extent prudent and
determinable, that the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. Critical habitat is defined
as the specific areas within the
geographical area currently occupied by
a species on which are found the
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection (16 U.S.C.
1532(5); 50 CFR 424.02(d)). Designations
of critical habitat must be based on the
best scientific data available and must
take into consideration the economic
and other relevant impacts of specifying
any particular area as critical habitat (16
U.S.C. 1533(b)(2)).

When prompt listing of a species is
essential to its conservation, but
sufficient information to perform
required analyses of the impacts of a
critical habitat designation is lacking,
the Service may go forw ard with a final
listing decision without designating
critical habitat. A critical habitat
determination, to the maximum extent
prudent, must then be completed not
later than 1 year after the listing. The
Service is continuing to gather
information to be used in these
analyses, and to evaluate the benefits (if
any) of designating critical habitat for
this species.

The Service currently lacks sufficient
information to perform required
analyses of the impacts of a critical
habitat designation for the marbled
murrelet. The Service must evaluate
several aspects of a critical habitat
designation for the marbled murrelet.

The marbled murrelet nestsqn older
forests, but roosts and forages in the
marine environment. The Service must
determine whether or not designation of
critical habitat in the marine
environment is prudent. The Service
must also carefully study all known
occupied sites and other suitable areas,
in order to determine which physical or
biological features are in fact essential
to the conservation of the murrelet.
Ongoing studies will help refine the
Service's knowledge of the marbled
murrelet's association with timber
stands of varying size and structure, and
of the surrounding landscape conditions.

In addition, in order to analyze the
economic impacts of a critical habitat
designation, the Service must obtain
information about the costs of such a
designation over and above costs
associated with listing. The Service
must have information on the costs
associated with a designation of critical
habitat in the marine environment. Such
information would include the possible
increased costs associated with oil spill
contingency plans, changing oil tanker
routes, and a possible alteration-of
fishery practices. Such information will
be gathered by coordinating with
appropriate Federal agencies. The
restrictions on timber harvest for a
critical habitat designation for the
marbled murrelet would be different
from those associated with critical
habitat for the northern spotted owl. The
costs associated with timber harvest
reductions in critical habitat for the
murrelet would be different from those
associated with critical habitat for the
owl.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions againbt certain activities
are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
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this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to insure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. Regulations governing these
consultations are found at 50 CFR
402.14.

The Forest Service and Bureau have
active timber sale programs in
Washington, Oregon, and California,
whereby private timber companies bid
for timber on Federal land. A substantial
portion of these timber sales occur in
older forests. The Forest Service and
Bureau would review and assess the
potential impacts of these timber sales
on the murrelet, and would be required
to consult with the Service on these
sales to ensure compliance pursuant to
section 7 of the Act. Other Federal
agencies that are likely to have projects
that may affect the marbled murrelet
include the Bureau of Indian Affairs
(timber harvest) and the Army Corps of
Engineers (waste disposal and dredging/
fill operations).

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general prohibitions and
exceptions that apply to all threatened
wildlife not covered by a special rule.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States, to take
(defined as harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect; or to attempt any of these
activities), import or export, transport in
interstate or foreign commerce in the

course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce, any threatened species not
covered by a special rule. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State ronservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
threatened wildlife species under
certain circumstances. Regulations
governing threatened species permits
are provided in 50 CFR 17.32. Unless
otherwise provided by special rule, such
permits are available for scientific
purposes, to enhance the propagation or
survival of the species, for economic
hardship, zoological exhibition,
educational purposes, special purposes
consistent with the Act, and/or for
incidental take in connection with
otherwise lawful activities. Information
on permits to take federally listed
species may be obtained by writing to
the Office of Management Authority,
U.S. Fish and Wildlife Service, 4401 N.
Fairfax Drive, room 432, Arlington,
Virginia 22203-3507 (703/358-2104, FAX
703/358-2281)

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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A complete list of all references cited
herein is available upon request from
the Field Supervisor, U.S. Fish and
Wildlife Service, Portland Field Office,
2600 S.E. 98th Avenue, suite 100,
Portland, Oregon 97266.

Authors

The primary authors of this rule are
Janet L. Stein and Gary S. Miller, U.S.
Fish and Wildlife Service, Portland Field
Office (see ADDRESSES section):
telephone 503/231-6179.

List of Subjects in 50 CFR Part 17
Endangered and threatened Species,

Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

PART 17--[Amended]

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
Birds, to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened

wildlife.

(h * 

Species Vertebrate
population Critical SpecialHrstoric range whrere Status When listed Ciia pca

Common name Scientific name endangered or habitat rules
threatened

B4RDS

Murrelet, marbled ......... Brachyramphus marmoratus US.A. (CA. OR. WA, AK); WA. OR, CA ...... T 479 NA NA
marmoratus. Canada (Btish Columbia).

Uated; September 17, 1992.
lay L. Gerst,
Acting Director, U.S. Fish and Wildlife
Service.
[FR Doc. 92-23804 Filed 9-28-92:12:00 pml
BILUNG CODE 4310-55-M
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Advances

AGENCY: Federal Housing Finance
Board.

ACTION: Proposed ru!e.

SUMMARY: The Federal Housing Finance
Board (Board) is proposing to amend its
regulations to establish revised and new
requirements governing secured loans
(called advances) made by the Federal
Home Loan Banks (Banks). The
proposed rule modifies or renews
existing regulations and implements
provisions in the Financial Institutions
Reform, Recovery and Enforcement Act
of 1989 (FIRREA), which amended the
Federal Home Loan Bank Act of 1932
(Act). The proposed rule also transfers
the Board's Statements of Policy on
advances from one regulatory part to
another, as discussed in the
SUPPLEMENTARY INFORMATION: Section.
DATES: Comments must be submitted in
writing to the Board by November 30,
1992.

ADDRESSES: Written comments may be
mailed to. Executive Secretariat, Federal
Housing Finance Board, 1777 F Street,
NW., Washington, DC 2006. Comments
will be available for publ'c inspection at
this address.

FOR FURTHER INFORMATION CONTACT:
Christine M. Freidel, Financial Analyst,
(202) 408--2976; Thomas D. Sheehan,
Assistant Director, District Banks
Directorate, (202) 408-2870: James H.
Gray, Jr., Asscciate General Counsel,
(202) 408-2552; Sharon B. Like, Atterney-
Advisor, (202) 408-2930; Charles 1.
Szlenker, Attorney-Advisor, (202) 408-
2554, Office of Legal and External
Affairs; Federal Housing Finance Board,
1777 F Street, NW., Washington, DC
20006.

SUPPLEMENTARY INFORMATION.

1. Background

The Federal Home Loan Bank System
(System) is comprised of 12 District
Banks. Each Bank is federally chartered,
wholly owned by its members and
managed by a board of directors that
sets policies pursuant to regulations and
guidelines established by the Board. The
Banks act as intermediaries in the
capital markets, raising funds on
favorable terms and passing the
proceeds on to member institutions in
the form of advances. Advances are
required to be fully secured, primarily
by residential mortgage collateral, see
12 U.S.C. 1430(a), and are made
available over a range of maturities. The
Board is responsible for supervising the
Banks, and ensuring that the Banks: (1)
Remain adequately capitalized and able
to raise funds in the capital markets; (2)
operate in a safe and sound manner;, and
(3] carry out their housing finance
mission. See 12 U.S.C. 1422a(a)(3).

All savings institutions insured by the
Savings Association Insurance Fund
(SAIF) of the Federal Deposit Insurance
Corporation (FDIC) are members of the
System, as are many savings banks
insured by the FDIC's Bank Insurance
Fund, and a limited number of insurance
companies. With he passage of FIRREA,
membership in the System also was
opened to federally insured commercial
banks and credit unions that make long-
term home mortgage loans and that have
at least 10 percent of their total assets in
residential mortgage loans. See 12 U.S.C.
1424(a).

Each member is required to hold stock
in its Bank based upon the level of the
member's mortgage-related assets and
outstanding advances. See 12 U.S.C.
1426. Bank stock pays divh i: Is, is not
publicly traded, and is redct mrabh; at
par. See id.

II. Analysis of Proposed Rulemaking

S bpf-t A-A dvarcc to Members

A. Frimnary Credit Mission of the Banks

Section 935.2 of the proposcd rule sets
fi, th the primary credit mission of the
ianks, whIch is to enhance the
availability of residential mortgage
credit by providing a readily available,
economical and affordable source of
funds in the form of advances to their
member institutions. In order to carry
out this mission, the Banks shall offer
competitively priced advance products

and programs that satisfy their
members' credit needs. Limitations on
advances, beyond those specifically
prescribed by statute, regulation, policy
or other requirements of the Board, shall
be those that protect the financial
integrity of a Bank and accommodate
the practical constraints associated with
a Bank's ability to raise funds,

B. Bank Advances Policies and
Application for Advances

Section 935.3 of the proposed rule
continues the requirement in the Board's
current regulation that each Bank's
board of directors adopt, and review at
least semiannually, a policy on
extending advances to members of that
Bank. Each Bank's policy shall be
consistent with the requirements of the
Act, 12 U.S.C. 1421 et seq., this part, and
general guidelines established by the
Board, as reflected in its resolutions,
orders, or manuals. A Bank's board of
directors may designate officers
authorized to extend or deny credit, or
take other actions consistent with the
Bank's advances policy. Exceptions to a
Bank's policy must receive the approval
of its board of directors, a committee
thereof, or officers specifically
authorized by the board of directors to
approve exceptions. Such exceptions to
Bank policy must comply with the Act.
this part, and policies and guidelines of
the Board.

Section 935.4 of the proposed rule
requires the Banks to enter into
advances and security agreements with
their members that govern the terms and
conditions under which credit will be
extended. Section 935.4(a) permits a
Bank to accept oral or written
applications for advances from its
members. Section 935.4(b) specifies that
a Bank shall require any member
applying for an advance to enter into a
primary and unconditional obligation to
repay such advance and all other
indebtedness to the Bank. Section
935.4(o)(1] provides that a Bank shall
make only filly secured advances to its
members. Section 935.4(c)(2) provides
that a Bank shall execute a written
security agreement with each borrowing
member that gives the Bank a
perfectible security interest in the
collateral pledged to secure the
advances. In practice, the advances and
security agreements may be
consolidated in one document. Such
document may also constitute a master



Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Proposed Rules

agreement covering all outstanding
advances by a Bank to a member.

Section 935.4(d) of the proposed rule
requires a Bank's board of directors, or a
delegated committee thereof, to approve
the Bank's advances application forms.
advances agreements, and security
agreements. A Bank's board is not
required to approve each revision to an
already approved form, it the resulting
document is substantially the same as
the previously approved form. The Act
requires that the form for the advance
application, as well as the form of the
document evidencing a member's
obligation to repay outstanding
advances, be approved by the Board, 12
U.S.C. 1429, 1430(d). The proposed rule
deems the forms to be approved by the
Board, if the terms of the documents
comply with the prescribed
requirements of this part. The Banks are
required to provide the Board with
copies of their standard advances and
security agreements, as well as any
substantive revisions thereto.

C. Limitations on Access to Advances

Section 935.5(a) of the proposed rule
implements 12 U.S.C. 1429 by
authorizing the Banks, in their
discretion, to limit or deny a member's
application for an advance, or to
approve it on such additional terms as
the Bank may prescribe, subject to the
Act, this part, and Board policy
guidelines. Advances may be limited or
denied if, in the Bank's judgment, a
member is engaged or has engaged in
any unsafe or unsound business
practices, has inadequate capital, is
sustaining operating losses, has
financial or managerial deficiencies that
bear upon the member's
creditworthiness, or has any other
deficiencies as determined by the Bank.

Section 935.5(b) of the proposed rule
sets forth new requirements for Bank
lending to certain capital deficient
members. These requirements were
adopted in part as Board policy in April,
1992 (see Board Resolution No. 92-
277.1). The Board today proposes to
revise and incorporate these guidelines
into its advances regulation, and
specifically requests comment on all
aspects of the new requirements.

Prior to the adoption of the policy
guidelines, there were no Board-
mandated restrictions on a Bank's
ability to lend to an insolvent member.
Although the secured nature of
advances protects the Banks from credit
risk, the Board is concerned that, by
making advances available to certain
capital deficient members, a Bank may
inadvertently be acting contrary to the
wishes of a member's primary Federal
regulator. Section 935.5(b)(1) of the

proposed rule, therefore, restricts a Bank
from making a new advance to a
member that does not have positive
tangible capital, unless the member's
appropriate Federal banking agency or
insurer requests in writing that funding
be made available to such member, and
the Bank determines in its discretion
that it may safely make such advance to
the member.

Section 935.1 of the proposed rule
defines "tangible capital" as capital,
calculated according to Generally
Accepted Accounting Principles
(GAAP), less intangible assets, as
reported in a savings association
member's Thrift Financial Report (TFR),
or a commercial or savings bank
member's Report of Condition and
Income (Call Report). GAAP capital
currently is reported as "equity" capital
on the Call Report and TFR. For credit
unions and insurance company
members, the level of tangible capital
will be determined by the Bank,
consistent with the parameters used for
savings association and commercial
bank members.

In defining tangible capital, the Board
is proposing a standard that is
consistent with the approach suggested
by the FDIC in its proposed rulemaking
on prompt corrective action. See 57 FR
29662 (July 6, 1992). The prompt
corrective action procedures provide a
framework for determining supervisory
action. The FDIC has proposed to
implement prompt corrective action
procedures based on an institution's
level of Tier I capital or core capital.
GAAP capital less intangible assets
results in a definition of tangible capital
that is similar to Tier 1 or core capital,
as defined by the Federal banking
regulators. See e.g., 12 CFR part 3,
appendix A, section 2(a) (Office of the
Comptroller of the Currency); 12 CFR
part 208, appendix A, II.A.1 (Federal
Reserve Board); 12 CFR 325.(m) (FDIC);
12 CFR 567.5(a) (Office of Thrift
Supervision (OTS)).

The proposed definition will allow the
Banks to easily verify most federally
insured depository institution members'
capital positions, using information from
members' TFRs, Call Reports or
financial statements, since these
documents are reviewed at the time of
application for an advance. Each Bank
will determine the level of tangible
capital held by credit union and
insurance company members, since
regulatory capitpl for these members is
more variable and includes certain
insurance and reserve accounts that
may not be appropriate to the definition
of tangible capital.

The Board realizes that placing
restrictions on advances to members

without positive tangible capital could
cause liquidity problems for these
members. Therefore, proposed
§ 935.5(b)(2) permits renewals of
existing advances to these members for
periods of up to 30 days, if the Bank
determines that such renewals can be
safely made. Such renewals may be
extended for successive 30-day terms if
the Bank determines that it may safely
make such extensions to the member.
The renewal authority should provide
the member with time to identify
alternative sources of funds that can be
used to repay maturing advances and
fund ongoing operations. Renewals may
be for periods longer than 30 days if
requested by the member's appropriate
regulator or insurer and agreed to by the
Bank.

Section 935.5(c) of the proposed rule
provides that, in the case of members
that are not federally insured depository
institutions, the provisions in § 935.5(b)
may be implemented upon a written
request from the member's state
regulator.

Section 935.5(d) of the proposed rule
requires each Bank to provide the Board
with a monthly report of outstanding
Bank advances and commitments to all
members. It also directs the Banks, upon
written request from a member's
appropriate Federal banking agency,
insurer or state regulator, to provide to
such entity information on advances and
commitments outstanding to the
member.

The proposed rule does not include an
existing Board policy provision that
directs each Bank to honor written
requests from a member's regulator or
insurer to limit or deny a tangibly
solvent member's access to advances.
This provision has been removed in
acknowledgment of the sufficiency of
current mechanisms available to the
members' regulators for denying an
institution's access to outside funding.

Section 935.5(e) of the proposed rule
requires that the written advances
agreement required by § 935.4(b)(2) of
the proposed rule shall stipulate that a
Bank shall not fund commitments for
advances previously made to members
whose access to advances has
subsequently been restricted pursuant to
§ 935.5(b).

In proposing the above restrictions on
advances, the Board recognizes the
authority and responsibility of the
regulators and the insurer to supervise
and regulate member activities. The
restrictions are designed solely to
ensure that the Banks do not
unintentionally undermine regulatory
intent. The Board specifically requests
comment on all aspects of this proposal
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to restrict access to advances by
members without positive tangible
capital.

D. Terms and Conditions for Advances
Section 935.6(a) of the proposed rule

continues the Board's regulatory
requirement that the Banks offer
advances with maturities of up to ten
years. The proposed rule also authorizes
each Bank to offer advances with
maturities of any length, consistent with
the safe and sound operation of the
Bank. This is consistent with the Board's
recently promulgated interim final rule,
see 57 FR 42,888 (Sept. 17, 1992),
eliminating an earlier Board regulatory
requirement that advance maturities not
exceed 20 years.

The requirement that the Banks offer
advances with maturities of up to ten
years is designed to ensure that a
sufficient variety of advance maturities
is available to assist members in their
asset/liability management. Members
frequently hedge against interest rate
movements by funding their long-term
home mortgage loans, which generally
have an average life between five and
ten years, with matching term Bank
advances. Long-term advances provide
an important funding source for non-
conforming loans for which the
secondary market has not been a viable
financing alternative.

The Board's recent rulemaking that
allows the Banks to offer advances with
maturities greater than 20 years
facilitates the Bank's support of
affordable housing finance. Some
participants in the Affordable Housing
Program (AHP), see 12 U.S.C. 1430(j),
had requested AHP loans from Bank
members with maturities greater than 20
years in order to lock in financing over
the life of a project. However, members
were often understandably reluctant to
provide such long-term financing
without matched funding. The
availability of Bank advances with
maturities greater than 20 years enables
members to match fund such projects
and avoid interest rate risk exposure.

Although offering longer-term funding
could expose the Banks to additional
interest rate risk, their ability to raise
long-term debt, the availability of
hedging options, and the Bank's
expertise in asset/liability management
will allow them to offer advances with a
broad range of maturities without undue
financial risk. The Banks will offer such
funding only to the extent they are able
to control their own interest rate risk
exposure.

Section 935.6(b)(1) of the proposed
rule eliminates a current Board policy
requirement that the Banks generally
price advances within a prescribed

schedule of minimum and maximum
mark-ups over their cost of issuing
consolidated obligations (COs). Each
Bank would instead be required to price
advances taking into account its
marginal cost of raising matching
maturity funds in the marketplace, as
well as any administrative and
operating costs associated with making
the advances. Advances offered through
a Bank's AHP are exempt from this
requirement. See 12 U.S.C. 1430(j).

Under the Board's current policy
pricing schedule, the Banks are required
to price advances within a specified
range above their estimated cost of
issuing COs. A required minimum mark-
up of 20 basis points over the cost of
COs applies across the maturity
spectrum. The maximum permissible
mark-up on advances declines from a
high of 120 basis points over the cost of
COs for advances with maturities
greater than six months and less than or
equal to one year, to a low of 60 basis
points over the cost of COs for advances
with maturities greater than nine years.

At the time the pricing schedule was
established, COs dominated Bank
funding. However, while COs remain the
Banks' primary funding source, member
deposits now comprise about 24 percent
of the System's liabilities. Since deposits
can be a lower cost funding alternative
for short-term advances, a Bank's
overall short-term cost of funds may at
times be lower than its cost of issuing
COs. By removing the minimum mark-
up, the Board is encouraging the Banks'
efforts to provide attractively priced
funding to their members.

Moreover, the minimum and
maximum mark-ups have not met their
intended policy objectives. The intent of
the 20 basis point minimum mark-up
was to preclude the Banks from pricing
advances below their total cost of
funding the advances. When the pricing
schedule was established, individual
Bank operating expenses, as a
percentage of assets, ranged from ten to
18 basis points. The Banks have
subsequently introduced operating
efficiencies that have significantly
reduced the cost of their operations.

Rather than continuing to use a
pricing schedule based on static
expense figures, which may or may not
be accurate over time, § 935.6b)(1) of
the proposed rule provides each Bank
with the discretion to determine the
appropriate minimum mark-up on
advances based upon its current
administrative and operating costs. This
flexibility should enhance the Banks'
regional competitiveness, since the
minimum mark-up on advances will
reflect an individual Bank's, rather than
the System's, administrative costs.

The current maximum mark-up, which
declines as advance maturities increase,
was principally intended to encourage
long-term lending for housing finance
purposes, as well as to ensure a supply
of longer-term funds at a reasonable
cost to assist members in their asset-
liability management. However, over the
past several years the maximum mark-
up has not been a binding constraint.
Banks generally have priced advances
will below the pricing ceiling and at
relatively constant margins across the
maturity spectrum.

Since the current Board policy has not
significantly influenced pricing
behavior, and there is no indication that
the Banks are applying relatively higher
mark-ups for longer-term advances, the
proposed rule eliminates the maximum
mark-up as well. The Board believes
that the Banks will continue to price
short- and long-term advances
competitively absent an explicit pricing
schedule. In addition, pricing flexibility
allows the Banks to include hedging
costs when pricing advances,
particularly when market constraints
inhibit their ability to match fund
advances.

Section 935.6(b)(2)(i) of the proposed
rule authorizes the Banks to extend
credit to individual borrowers on
varying terms, based upon the amount
of credit risk associated with lending to
a particular borrower or other
reasonable criteria, provided the criteria
apply equally to all members.

Section 7(j) of the Act requires that
each Bank's board of directors
administer the affairs of the Bank fairly
and impartially and without
discrimination in favor of or against a
member borrower. See 12 U.S.C. 1427(j).
Section 9 of the Act gives the Banks
broad authority to determine the terms
of an advance, subject to statutory and
regulatory requirements. Specifically, it
provides that a Bank may at its
discretion deny any such application for
an advance, or, subject to the approval
of the Board, may grant it on such
conditions as the Bank may prescribe.
12 U.S.C. 1429 (emphasis added).

The Board has concluded that the
extension of credit on differing terms to
Bank members based on the member's
creditworthiness, or other reasonable
criteria applied equally to all members,
does not constitute "discrimination"
under section 7(j) of the Act. Such a
practice is consistent with the Banks'
broad discretion to make advances
under section 9 of the Act. It also is
consistent with a Federal district court
ruling in 1983 that sections 9 and 7(j) of
the Act, when read together, confer
upon the Banks plenary discretion in the
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exercise of their lending authority. See
Fidelity Financial Corp. v. Federal
Home Loan Bank of San Francisco, 589
F. Supp. 885, 897 (N.D. Cal. 1983) aff'd,
792 F.2d 432 (9th Cir. 1986), cert. denied,
479 U.S. 1064 (1987).

Furthermore, risk-based pricing of
advances should enhance the fairness of
the Banks' credit programs, since terms
on advances and other Bank credit
products to more creditworthy members
should be more favorable than those to
members posing a greater credit risk to a
Bank. Risk-based pricing will allow the
Banks to offer competitive rates to their
more creditworthy members, thereby
enabling the, Banks to better carry out
their housing finance mission. It also
will compensate the Banks for bearing
any increased credit exposure
associated with lending to higher risk
members.

Differential pricing of advances based
upon criteria other than credit risk also
would be allowed, subject to the
application of consiste nt standards to
all borrowing members. For example,
certain Banks have offered "volume
discounts" to members who finance a
certain percentage of their total assets
with Bank advances. Section
935.6(b)(2)(ii) of the proposed rule
requires each Bank to establish written
standards and criteria for differential
pricing and to apply such standards and
criteria consistently and without
discrimination to all borrowers.

Section 10(i) of the Act, as amended
by the Financial Institutions Reform,
Recovery and Enforcement Act of 1989
(FIRREA), Public Law 101-73, 103 Stat.
183 (August 9, 1989), requires each Bank
to establish a Community Investment
Program (CIP) to provide funding for
members to undertake community-
oriented mortgage lending. See 12 U.S.C.
1430(i). "Community-oriented mortgage
lending" is defined in section 10(i) to
include loans to finance the purchase
and rehabilitation of housing for low-
and moderate-income families, and
commercial and economic development
activities benefiting low- and moderate-
income families or activities located in
low- and moderate-income
neighborhoods. Id.

The Act requires that the Banks price
CIP advances at the cost of consolidated
Bank obligations of comparable
maturities, taking into account
reasonable administrative costs. Id.
However, as noted previously, the
Banks' overall short-term funding costs
can at times be lower than their cost of
issuing COs. Section 935.7 of the
proposed rule, therefore, directs the
Banks to price CIP advances as
provided in proposed § 935.6, except
that the cost of such CIP advances shall

not exceed the Bank's cost of issuing
COs of comparable maturity, taking into
account reasonable administrative
costs.

E. Fees
The Banks currently are required by

Board policy to charge prepayment fees
that make them financially indifferent to
a borrower's decision to prepay
advances. These fees are designed to
protect the Banks from interest rate risk
and can be considered the price of the
member's option to prepay. Since many
advances are match funded and
prepayments occur when interest rates
fall, the Banks can suffer losses if the
principal portion of the prepaid
advances must be invested in lower
yielding assets which continue to be
funded by higher cost de t.

Under current Board pblicy,
prepayment fees must equal 90 to 110
percent of the present value of the lost
cash flow to the Bank, based upon the
difference between the contract rate on
the prepaid advance and the rate for a
new advance of the same remaining
maturity. The discount rate for
calculating the present value is the
current offering rate for a new advance
with the same remaining maturity.

Although prepayment fees
theoretically are designed to insulate the
Banks from interest rate risk, the current
prepayment fee structure may not
adequately compensate a Bank for the
loss in future cash flows due to an
advance prepayment. The discount rate
used in the calculation assumes that the
Bank can replace the prepaid advance
with a new advance. However, in the
current operating environment, such
opportunities have not always been
readily available. The Bank is then
forced to invest the prepaid principal
and fees in lower-yielding assets,
generally at a reduced, and sometimes
even a negative, spread or to retire the
underlying debt, possibly at a loss.

Therefore, § 935.8(a)(1) of the
proposed rule continues the requirement
that the Banks charge prepayment fees,
but authorizes each Bank to determine
the cost of the prepayment option. The
fee shall sufficiently compensate the
Bank for providing a prepayment option
on an advance, and act to make the
Bank financially indifferent to the
borrower's decision to repay the
advance prior to its maturity date.

Under proposed § 935.8(a)(2),
prepayment fees are not required for
advances with terms to maturity or
repricing periods of six months or less,
for advances funded by callable debt, or
for advances which are otherwise
appropriately hedged so that the Bank is
financially indifferent to their

prepayment. Proposed § 935.8(a)(3)
provides that a prepayment fee may be
waived only by a Bank's board of
directors, a designated committee of the
board of directors, or officers
specifically authorized by the board,
and only if such waiver will not result in
an economic loss to the Bank. Any such
waiver must subsequently be ratified by
the board of directors. The Board
specifically requests comment on the
proposed change to the prepayment fee
requirements.

Section 935.8(b) of the proposed rule
eliminates a current Board policy
requirement that the Banks charge
commitment fees, and provides each
Bank with the discretion to charge such
fees. Section 935.8(c) authorizes a Bank
to charge other fees as it deems
necessary and appropriate.

F. Eligible Collateral

Section 10(a) of the Act requires a
Bank to obtain and thereafter maintain a
security interest in specific types of
eligible collateral at the time of
origination or renewal of an advance.
See 12 U.S.C. 1430(a). Prior to FIRREA, a
Bank could accept without limit any
collateral that had a readily
ascertainable value and in which the
Bank could perfect a security interest.
See 12 CFR 525.7(b)(4)(1989)
(superseded).

In accordance with the requirements
imposed by FIRREA in section 10(a) of
the Act, § 935.9(a) of the proposed rule
specifies four categories of eligible
collateral:

(1)(i) Fully disbursed, whole first mortgage
loans on improved residential real property
not more than 90 days delinquent; or

(ii) Whole mortgage pass-through securities
as defined in § 935.1 of this part.

(2) Securities issued, insured or guaranteed
by the United States Government, or any
agency thereof, including without limitation
mortgage-backed securities as defined in
§ 935.1 of this part, issued or guaranteed by
the Federal Home Loan Mortgage
Corporation, the Federal National Mortgage
Association, or the Government National
Mortgage Association.

(3) Deposits in a Bank.
(4)(i) Except as provided in paragraph

(a)(4)(iii) of this section, other real estate-
related collateral acceptable to the Bank, if.

( (A) Such collateral has a readily
ascertainable value and;

(B) The Bank can perfect a security interest
in such collateral.

(ii) Eligible other real estate-related
collateral may include, but is not limited to:

(A) Non-agency mortgage-backed securities
not otherwise eligible under paragraph
(a)(1)(ii) of this section;

(B) Second mortgage loans, including home
equity loans or lines of credit;

(C) Commercial real estate loans; and
(D) Mortgage loan participations.
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(iii) A Bank shall not permit the aggregate
amount of outstanding advances to any one
member, secured by such other real estate-
related collateral, to exceed 30 percent of
such member's capital, as calculated
according to GAAP, at the time the advance
is issued or renewed.

Bank in its discretion may further
restrict the types of collateral it will
accept based upon the creditworthiness
and operations of the borrower, the
quality of collateral, or other reasonable
criteria.

Section 10(a)(1) of the Act provides
that eligible mortgage loans under
category (1) must be on "improved
residential real property." See 12 U.S.C.
1430(a)(1). Section 935.1 of the proposed
rule defines "residential real property"
as: One-to-four family property;
multifamily property; real property to be
improved or in the process of being
improved by the construction of
dwelling units; or combination business
or farm property, where at least 50
percent of the total appraised value of
the combined property is attributable to
the residential portion of the property.
(In such cases, 100 percent of the
appraised value of the combined
property could be used to secure an
advance.) The term "residential real
property" does not include
"nonresidential real property" as
defined in § 935.1 of the proposed rule.
"Improved residential real property" is
defined as residential real property,
excluding real property to be improved,
or in the process of being improved, by
the construction of dwelling units. The
Board specifically requests comment on
these definitions.

A "whole mortgage pass-through
security" is narrowly defined in the
proposed rule so that under category
(1)(ii), only privately issued mortgage
pass-through securities that represent
ownership of all of the fully disbursed,
whole first mortgages in an underlying
pool under category (1)(i), may be
pledged as collateral. Other privately
issued mortgage-backed securities,
including privately issued mortgage debt
securities, that do not meet this
requirement may qualify as collateral
under category (4), see 12 U.S.C.
1430(a](4) (other real estate-related
collateral).

The Board also is considering at least
two other alternative approaches that
would significantly broaden the
collateral eligible under category (1](ii).
First, the Board is considering the
possibility that the final rule will
broaden category (1)(ii to permit the
acceptance of any privately issued
mortgage pass-through security that
represents an equity interest in a pro
rota share of the principal and interest

payments from the underlying fully
disbursed, whole first mortgage loans,
including mortgage pass-though
securities that do not represent
ownership of the entire pool of
underlying fully disbursed, whole first
mortgage loans.

Second, the Board is considering the
possibility that the final rule will
broaden category (1)(ii) to permit the
acceptance of any privately issued
mortgage-backed security that
represents a pro rata share of principal
and interest payments from an
underlying pool of fully disbursed,
whole first mortgage loans. This second
alternative would include treating
collateralized mortgage obligations or
other mortgage debt securities as
eligible collateral under category (1)(ii).

The approach taken in the proposed
rule is based on the most conservative
interpretation of the phrase "securities
representing a whole interest in * * *
mortgages." Id. This interpretation is
consistent with the Joint Explanatory
Statement of the Committee of
Conference, H.R. Conf. Rep. No. 222,
101st Cong., 1st Sess. 427-28 (1989)
reprinted in 1989 U.S. Code Cong. &
Admin. News 432, 466-67 (FIRREA
Conference Report). The FIRREA
Conference Report states that the
collateral requirements in 12 U.S.C.
1430(a), imposed by FIRREA, were
intended to enable the Banks to
continue to accept privately issued
mortgage-backed securities as collateral.
The approach taken in the proposed rule
is consistent with the FIRREA
Conference Report because some
privately issued mortgage pass-through
securities may continue to be eligible
under category (1)(ii).

The FIRREA Conference Report also
indicates that the Bank collateral
requirements imposed by FIRREA,

preclude[ ] acceptance of interest payments
or the principal payments on such loans, (iii)
any security representing a subordinated
interest in mortgage loans, or (iii) any security
that represents an interest in a residual or
other high risk mortgage derivative product.

Id. The proposed rule, as well as the
alternative positions under
consideration, would preclude these
classes of securities identified in the
FIRREA Conference Report from
qualifying as acceptable collateral for
advances, except under category (4).
Accordingly, the Finance Board believes
that the approach taken in the proposed
rule, as well as the two alternatives
under consideration, are consistent with
the requirements of the Act and the
legislative history as expressed in the
Conference Report.

The Board is seriously considering
broadening its interpretation of "whole
interest" to include privately issued
mortgage pass-through securities
representing a pro rota share of
principal and interest payments from the
underlying mortgage loans (the first
alternative above), because virtually all
securities representing an interest in
mortgages do not represent ownership
of all of the mortgages in the underlying
pool. They represent a share of the
beneficial interest in the underlying pool
of mortgages.

Furthermore, by specifically excluding
principal only and interest only
"stripped" securities, the FIRREA
Conference Report can be interpreted to
allow the Banks to accept privately
issued securities as qualifying collateral
under category (1)(ii), provided they
represent a pro rata share of the
principal and interest payments from the
underlying mortgage loans. Id.

The second alternative, pursuant to
which the Board would include in
category (1)(ii) all privately issued
mortgage-backed securities, including
the lower risk tranches of privately
issued collateralized mortgage
obligations, would allow the Banks
maximum flexibility to treat mortgage-
related securities as eligible collateral
under category (1)(ii), while still
precluding acceptance of certain high
risk securities specifically identified in
the FIRREA Conference Report language
quoted above.

The Board specifically requests
comment on its interpretation of the
phrase "securities representing a whole
interest" in section 10(a)(1) of the Act,
as well as the approach taken in the
proposed rule, and the two alternatives
under consideration.

Section 10(a)(2) of the Act authorizes
the Banks to accept, without limitation,
all types of securities issued, insured, or
guaranteed by the United States
government, or any agency thereof. See
12 U.S.C. 1430(a)(2). Eligible securities
include, but are not limited to, those
issued by the FHLMC, the FNMA, and
the GNMA. Section 935.9(a)(2) of the
proposed rule implements section
10(a)(2), and allows a Bank to accept as
collateral stripped, residual and other
high risk securities that are issued,
insured or guaranteed by the United
States government or one of its
agencies.

Although the Board's Financial
Management Policy (see Board
Resolution No. 91-214, dated June 25,
1991), prohibits Bank investment in such
securities due to the interest rate risk
associated with holding these
instruments, the Board believes that, for
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collateral purposes, the Banks can
protect themselves by adequately
discounting the securities. It is expected
that a Bank accepting such securities as
collateral will have established systems
in place to accurately value the
collateral and will establish appropriate
loan-to-value rations.

Securities issued by the former
Federal Savings and Loan Insurance
Corporation (FSLIC) are considered
eligible collateral under category (2).
The Board has concluded that not only
should FSLIC notes be considered
securities issued by an agency of the
United States government, but also that
FIRREA, in transferring liability for the
notes to the FSLIC Resolution Fund and
making the United States Treasury
ultimately responsible for their
repayment, has effectively bestowed the
full faith and credit of the United States
on the FSLIC notes. As of August 31,
1992, there were only $156 million in
outstanding Bank advances secured by
FSLIC notes, which is less than one
percent of the System's total outstanding
advances.

Mortgage-backed securities packaged
by the Resolution Trust Corporation
(RTC) are not issued, insured or
guaranteed by the RTC in its corporate
or agency capacity, and therefore are
not eligible collateral under category (2).
However, such securities may qualify as
category (1)(ii) or category (4) collateral.

The Board interprets the inclusive
"other real estate-related collateral"
language of category (4), in conjunction
with the 30 percent of capital limitation,
to mean that category (4) permits limited
amounts of mortgage-related collateral
otherwise ineligible under category (1).
For example, the following types of
collateral may be considered eligible
under category (4): Privately-issued
mortgage-backed securities not
otherwise eligible under category (1)(ii);
second mortgage loans, including home
equity loans; commercial real estate
loans; and moitgage loan participations.
This list is not intended to be exclusive.

Sectin 935.9(a)(4) of the proposed rule
interprets category (4) broadly to
include any other real estate-related
collateral acceptable to the Bank, if such
collateral has a readily ascertainable
value and the Bank can perfect a
security interest in such collateral. See
12 U.S.C. 1430(a)(4). Each Bank will
determine the particular types of other
real estate-related collateral acceptable
to that Bank, consistent with the
regulatory definition of eligible
collateral, and will apprise its members
accordingly. However, a member's use
of category (4) collateral to secure
advances is limited to 30 percent of its
capital, calculated according to GAAP,

at the time the advance is issued or
renewed.

Proposed § 935.9(c) implements
section 10(a)(5) of the Act by authorizing
each Bank to require a.member to
pledge additional collateral to protect
the Bank's secured position on
outstanding advances, even though such
collateral may not constitute "eligible
collateral" under proposed § 935.9(a).
See 12 U.S.C. 1430(a)(5). Section 935.9(d)
of the proposed rule implements section
10(c) of the Act by providing that a Bank
shall automatically have a lien upon,
and shall hold, the Bank capital stock
owned by a member as further collateral
security for all indebtedness of'the
member to the Bank. See 12 U.S.C.
1430(c).

Section 935.9(e) of the proposed rule
implements section 10(b) of the Act by
prohibiting a Bank from accepting as
collateral for an advance a home
mortgage loan otherwise eligible as
collateral for an advance, if any
director, officer, employee, attorney or
agent of the Bank or of the borrowing
member is personally liable thereon,
unless the board of directors of the Bank
has specifically approved such
acceptance by formal resolution, and the
Board, or its designee, has endorsed
such resolution. See 12 U.S.C. 1430(b).

G. Maintenance of Bank Security
Interest in Pledged Collateral

Section 935.10 of the proposed rule
implements section lO(f) of the Act
(sometimes referred to as the
"superlien" provision), by providing
that, notwithstanding any other
provision of law, the Banks have a
priority interest in collateral pledged by
a member ahead of other lien creditors,
including a receiver or conservator, but
not including bona fide purchasers for
value of such collateral or creditors with
a perfected security interest in the
collateral under applicable state law.
See 12 U.S.C. 1430(f).

This provision was added to the Act
by the Competitive Equality Banking Act
of 1987, Public Law 100-86, 101 Stat. 575,
section 306(d) (1987). Congress, in
establishing the Bank's senior creditor
status, stated that the provision
"recognizes the special position of the
[Banks] **. as lenders to the home
finance industry. H. Rep. No. 261, 100th
Cong., 1st Sess. 163 (1987). The FDIC has
adopted a regulation recognizing the
special status of the Banks where the
borrower of a Bank is in receivership.
See 12 CFR 360.1.

Proposed § 935.11(a)(1) provides that
a Bank may allow a borrowing member
that is a depository institution to retain
documents evidencing collateral pledged
to the Bank, provided the member

executes an agreement with the Bank to
hold the collateral solely for the benefit
of the Bank and subject to the Bank's
direction and control.

A Bank's ability to perfect its security
interest in collateral pledged by non-
depository institution members, such as
insurance companies, is dependent on
state law to a greater extent than is the
Bank's ability to perfect its security
interest in collateral pledged by
depository institutions. Proposed
§ 935.11(a)(2) requires a Bank to take
any steps necessary to ensure that its
security interest in all collateral pledged
by non-depository institutions for an
advance is as secured as its security
interest in collateral pledged by
depository institutions.

Section 935.11(a)(3) of the proposed
rule provides that a Bank may at any
time perfect its security interest in
pledged collateral securing an advance
to a member. This may include requiring
a member to segregate pledged
collateral, or to physically deliver
collateral to the Bank or to a designated
third party custodian operating on
behalf of the Bank.

Proposed § 935.11(b) requires the
Banks to regularly verify that collateral
pledged to secure advances exists. A
Bank shall establish written collateral
verification procedures, with standards
similar to those established by the
Auditing Standards Board of the
American Institute of Certified Public
Accountants, for verifying the existence
of collateral.

Under proposed § 935.12, each Bank is
required to determine the value of the
collateral securing its advances,
according to established written
valuation procedures. The valuation
procedures used to determine the value
of collateral shall be applied
consistently and fairly to all borrowers.
A Bank may require a member to obtain
an appraisal to ascertain the value of
collateral pledged to the Bank.

H. Restrictions on Advances to
Members That are not Qualified Thrift
Lenders (QTLs)

While FIRREA opened membership in
the System to federally insured
commercial banks and credit unions, it
imposed further restrictions on
borrowing by members that do not hold
a certain level of housing-related assets,
as specified in the Qualified Thrift
Lender test (OTL test). See 12 U.S.C.
1430(e)(1). Section 935.13 of the
proposed rule implements these new
restrictions.

The QTL test, as defined in section
10(m) of the Home Owners' Loan Act
(HOLA), as amended, 12 U.S.C.
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1467a(m), requires that savings
associations maintain at least 65 percent
of their assets in "qualified thrift
investments" (QTI). ,

Section 10(e) of the Act, as amended
by FIRREA, 12 U.S.C. 1430(e), permits
members that are not QTLs to borrow
from the Banks under the following
conditions: (1) Non-QTLs may only use
advances for housing finance purposes;
(2) each Bank's aggregate amount of
advances to non-QTL members shall not
exceed 30 percent of the Bank's total
advances; and (3) a Bank must grant
priority for advances to QTh borrowers
over non-QTL borrowers. Id. at 1430(e)
(1), (2). In addition, a non-QTL borrower
must hold Bank stock at the time it
receives an advance in an amount equal
to at least five percent of the borrower's
total advances, divided by its actual
thrift investment percentage (ATIP). See
id. at 1430(e)(1).

The ATIP. used to determine
compliance with the QTL test, is a ratio
whose numerator is QTI and whose
denominator is "portfolio assets."
"Portfolio assets" is statutorily defined
as total assets, less goodwill and other
intangible assets, the value of an
institution's business property, and a
limited amount of liquid assets. See 12
U.S.C. 1467a(m)(4)(A), (B); 12 CFR
563.51(a), (e).

These limitations do not apply to: (1)
A savings bank, as defined in section
3(g) of the Federal Deposit Insurance
Act, as amended, 12 U.S.C. 1813(g); (2) a
Federal savings association in existence
as such on August 9, 1989 that (i) was
chartered as a savings bank or
cooperative bank prior to October 15,
1982 under state law, or (ii) that
acquired its principal assets from an
institution that was chartered prior to
October 15, 1982 as a savings bank or
cooperative bank under state law.

Section 10(m) of the HOLA further
restricts non-QTL savings associations'
access to Bank advances. Savings
associations that fail the QTL test may
not take down new Bank advances. See
12 U.S.C. 1467a(m)(3)(B)(i)(l). In
addition, if such a savings association
fails to regain its QTL status within
three years, it must repay all
outstanding Bank advances. See 12
U.S.C. 1467a(m)(3)(B)(ii)(Il).

QTI assets are divided into two "baskets," one
available in unlimited amounts and the other
limited to an amount equal to 20 percent of a
savings association's portfolio assets. (See following
discussion in text.) The unlimited basket contains
housing-related assets (mortgage loans, home equity
loans, and mortgage-backed securities, as well as
certain government agency obligations); the 20
percent basket contains consumer loans and assets
associated with community lending. See 12 U.S.C.
1467a~m)(4)(C); 12 CFR 563.51(f).

Since the QTL test, as defined in the
HOLA, has application only to savings
associations, the requirements in section
10(e) of the Act arguably may be
interpreted as applying only to non-QTL
savings association members. However,
the HOLA specifically prohibits non-
QTL savings associations from
borrowing advances, making the section
10(e) restrictions, which merely limit
advances access, irrelevant for these
institutions. It seems unlikely that
Congress would create special
restrictions on access to advances only
for a class of members that, for separate
reasons, are not eligible to borrow from
a Bank.

In addition, the fact that Congress
specifically exempted state-chartered
savings banks from section 10(e), but not
commercial banks, credit unions or
insurance companies, suggests that the
requirement was intended to have
broader application than just to savings
associations. It seems clear, therefore,
that Congress used the QTL test to
determine access to advances because
the test provides a benchmark for
measuring a member's commitment to
housing finance. The section 10(e)
restrictions therefore are being
interpreted to have application to all
non-QTL System members which are
eligible to borrow.

The OTS is responsible for monitoring
savings associations' compliance with
the QTL test, and for enforcing penalties
applicable to institutions that fail the
test. See 12 U.S.C. 1467a(m), 1813(q).
Therefore, unless otherwise informed by
the OTS, a Bank may assume that a
member savings association is a QTL.
Section 935.13(a) of the proposed rule
provides that upon receipt of written
notification from the OTS that a savings
association member has been
designated by the OTS as a non-QTL
and is subject to the restrictions on
advances applicable to non-QTL savings
associations, a Bank shall not extend
any new advances or renew existing
advances to such member. Proposed
§ 935.13(b) provides that, upon receipt of
written notification from the OTS that
all advances held by a non-QTL savings
association must be repaid because the
association has not requalified as a QTL
member within the three-year period,
the Bank, in conjunction with the
member, shall develop a schedule for
the prompt and prudent repayment of all
outstanding advances. The schedule
shall be consistent with the Bank's and
the member's safe and sound operations
and shall be forwarded promptly by the
Bank to the OTS and the Board.

Proposed § 935.13(c) implements the
statutory restrictions on advances to

non-QTL members other than savings
associations. The Act requires that nnn-
QTL borrowers use advances only for
"housing finance" purposes. See 12
U.S.C. 1430(e)(1). ("Housing finance" is
defined as "residential housing financp"
for the purposes of this part 935).
However, the fungibility of money
makes it very difficult and costly to
track the actual use of an advance.
Therefore, § 935.13(c)(1)(i) of the
proposed rule ties on non-QTL member's
ability to borrow advances to its level of
"residential housing finance assets," as
determined pursuant to proposed
§ 935.13(c)(2). The Board believes that a
member's level of residential housing
finance assets is a reasonable and
measurable indicator of a non-QTL
borrower's commitment to housing
finance and its use of Bank advances for
the purpose.

Section 935.1 of the proposed rule
defines "residential housing finance
assets" as loans secured by residential
real property; securities representing an
ownership interest in, or collateralized
by, loans secured by residential real
property; participations in such loans;
loans financed by CIP advances. or any
loan or investment that the Board, in its
discretion, otherwise determines is a
residential housing finance asset. This
definition includes home equity loans.

The definitions of residential housing
finance assets in proposed § 935.1
includes all loans funded by CIP
advances, although some of these loans
may be for community and economic
development projects and thus may be
nonresidential. Section 10(i) of the Act
specifically includes the financing of
commercial and economic activities that
benefit low- and moderate-income
families and neighborhoods in the
definition of community-oriented
mortgage lending. See 12 U.S.C. 1430(i).
The Board believes that this definition
indicates that all loans funded under the
CIP should be included in'the definition
of residential housing finance assets.
Otherwise, the Banks could not provide
CIP advances to a non-QTL, non-savings
association member, or long-term CIP
advances to any member, if the
advances funded community and
economic development projects. (The
Act, as amended, requires that long-term
advances only be used for purposes of
funding residential housing finance, 12
U.S.C. 1430(a). See Section I below.] The
Board specifically requests comments
on the inclusion of CIP loans in its
definition of residential housing finance
assets.

Section 935.13(c)(1)(ii) of the proposed
rule implements section 10(e)(1) of the
Act by providing that a Bank shall
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require a non-QTL non-savings
association member to hold stock in its
Bank at the time it receives an advance
in an amount equal to at least five
percent of the outstanding principal
amount of the member's total advances,
divided by the member's ATIP. The
ATIP shall be calculated pursuant to
proposed § 935.13(c)(3). See 12 U.S.C.
1430 (e)(1).

Proposed § 935.13(c)(1)(iii) implements
sections 10(e)(2) of the Act by providing
that a Bank may not extend an advance
to a non-QTL non-savings association
member if the advance would cause the
Bank's aggregate amount of outstanding
advances to non-QTL non-savings
associations members to exceed 30
percent of the Bank's total outstanding
advances. See 12 U.S.C. 1430(e)(2). In
the event that a Bank's level of
outstanding advances to QTL members
declines such that existing non-QTL
advances exceed 30 percent of total
advances, the Bank will not be required
to call any outstanding non-QTL
advances in order to comply with the
requirement.

Section 935.13(c)(2) of the proposed
rule provides that prior to granting a
non-QTL non-savings association
member's request for an advance, a
Bank shall determine that the principal
amount of outstanding advances to the
members does not exceed the total book
value of the member's residential
housing finance assets, as indicated on
the most recent Call Report or financial
statement made available by the
member.

The Board believes that the proposed
compliance monitoring mechanism for
residential housing finance assets is an
operationally feasible method for
implementing the statutory requirement
in 12 U.S.C. 1430(e)(1}{B), and is
consistent with the legislative intent of
FIRREA. The Board specifically requests
comments on any alternative methods
for verifying that advances are used for
housing finance purposes.

Under proposed § 935.13(c)(3), the
Banks are responsible for monitoring the
ATIP of non-savings association
members in order to determine their
required capital stock holdings to
support.outstanding advances. The
proposed rule requires a Bank to
calculate a non-savings association
member's ATIP annually, between
January 1 and April 15, based upon
financial data as of December 31 of the
prior year. The Bank will use this
calculation to determine the member's
stock purchase requirement for the
remainder of the current calendar year
and until such time as the next annual
calculation is performed. The Board
specifically requests comment on this

proposal for monitoring the ATIP of non-
savings association members.

Section 935.13(c)(4) of the proposed
rule provides that the requirements of
paragraphs (c)(1), (2) and (3) of this
section do not apply to certain state-
chartered savings banks and Federal
savings associations. Applications for
AHP and CIP advances are exempt from
the requirements of paragraph (c)(2).
The Board is permitting this exemption
because, as part of the AHP and CIP
advance application process, members
supply documentation which certifies
that the funds will be used for
residential housing finance purposes.

Proposed § 935.13(d) provides that if a
Bank is unable to meet its members'
aggregate demand for advances, the
Bank shall give priority to the demands
of its QTL members, taking into
consideration the member's
creditworthiness, the effect of making
such advances on the Bank's financial
integrity, the availability of compatible
funding. and any other factors that the
Bank determines to be relevant. The
requirements of paragraph (d) do not
apply to special, or otherwise limited,
advance offerings by a Bank, which may
be offered on a first come, first served
basis. This section of the proposed rule
implements section 10(e)(2) of the Act.
See 12 U.S.C. 1430(e)(2).

Section 935.13(e) of the proposed rule
requires that the written advances
agreement required by § 935.4(b)(2) of
this part stipulate that a Bank shall not
fund commitments for advances made to
then-QTL savings association members
whose access to advances is
subsequently restricted pursuant to
paragraph (a) of this section, or to then-
QTL members other than savings
associations whose access to advances
is restricted pursuant to paragraph (c) of
this section.

I. Limitations on Long-Term Advances

Section 10(a) of the Act, as amended
by FIRREA, provides that all long-term
advances shall only be made for the
purpose of providing funds for
residential housing finance. 12 U.S.C.
1430(a) (emphasis added). Section 935.1
of the proposed rule defines a "long-
term advance" as an advance with an
original term to maturity greater than
five years. Although there is no explicit
definition of long-term advance in the
Act, this proposed definition is
consistent with the historic System
definition of long-term, and with the
definition of "long-term advances"
provided in the Community Support
Regulation promulgated by the Board.
See 56 F.R. 58639, 58647 (Nov. 21, 1991).

The designation of five years or less
as short-term and greater than five years

as long-term derives in part from section
11(g) of the Act, see 12 U.S.C. 1431(g).
That section requires that each Bank
maintain investments in an amount
equal to current member deposits, and
includes advances with maturities of up
to five years in the list of investments
eligible to fulfill this liquidity
requirement. In addition to this statutory
foundation, the housing finance mission
of the Banks points to a definition that
exceeds five years, since as noted
earlier, residential mortgage loans,
which long-term advances are designed
to finance, generally have an average
life greater than five years.

Section 935.14(a) of the proposed rule
implements section 10(a) of the Act by
requiring that the Banks make long-term
advances only for the purpose of
enabling a member to fund or purchase
new or existing residential housing
finance assets. The Board intends to
require that the Banks monitor the use of
long-term advances for this purpose by
using the same method proposed for
monitoring advances to non-QTL
borrowers.

Specifically, § 935.14(b)(1) of the
proposed rule provides that, before
funding an advance with a maturity
greater than five years, a Bank shall
determine that the borrowing member's
level of outstanding advances with
original maturities greater than five
years does not exceed the total book
value of the member's residential
housing finance assets. The bank shall
use the member's most recent TFR, Call
Report or other financial statement to
determine the total book value of the
member's residential housing finance
assets.

Applications for AHP and CIP
advances are exempt from this
requirement. As noted above, the
definition of residential housing finance
assets includes loans funded with CIP
advances, which means that long-term
CIP advances also may fund community
and economic development projects.

J. Capital Stock Requirements and
Redemption of Excess Stock

The Act sets forth two minimum
stockholding requirements for System
members (minimum subscription
requirements). See 12 U.S.C. 1426(b)(1),
(4); 1430(e)(3). The first minimum stock
subscription requirement provides that
each member shall purchase Bank
capital stock in an amount equal to one
percent of the aggregate unpaid
principal of its home mortgage loans,
home-purchase contracts and similar
obligations, but not less than $500. See
12 U.S.C. 1426(b)(1), (4).
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The second minimum subscription
requirement provides that each member
shall purchase and maintain stock,
pursuant to the one percent requirement,
as if at least 30 percent of its assets
consisted of home mortgage loans ( i.e..
the minimum purchase requirement
equals .3 percent of a member's total
assets). This provision only has
application to members that have less
than 30 percent of their assets in home
mortgage loans. For these institutions,
the .3 percent of total a;sets requirement
is greater than the one percent of
aggregate unpaid loan princpal
requirement. Ste 12 U.S.C. 1430(e)(3).
These staau''y r i.imum s,.I'ription
requirements wiil be nddressc4 more
fully in a fature Bou,'d ruilemaking on
fank membership reqiireme is.

In addition to thv lini'caun
subscription requirements, tht Act
specifies two stock pt. chase
requirements based on ;,:iv, cc levels
(the advrnc-s-te s nck rtqcirenents).
These requiremer:ts arn ianil;!rented in
proposed § 935.15(). All mr'&:.!ers must
hold stock in n anowiit equal to at least
five percent of nutstanding advances
([ e., the aggregate amount of advances
to a member may rut exceed 20 times
the amount pa!d in by such member for
capital stock in the Bank). In addition,
non-QTL non-savings assaniation
members applying for an advance must
hold capital stock in the Bank at the
time the advance is received in an
amount equal to at least five percent of
the member's total advances, divided by
the member's ATIP. See 12 U.S.C.
1430(c), (e)(1), and proposed
§ 935.13(c)1)(ii) discussed supra. A
member's Bank stockholdings must be at
least equal to the greater of its minimum
subscription requirement for
membership or its respective advances-
to-stock requirement.

The Act authorizes the Banks to
redeem stock in excess of the minimum
requirements at a member's request. See
12 U S C. 1426(b)(1). The Banks annually
recal,.ulte a member's minimum
subscription requirement, and members
holding stock in excess of the
recalculated amount may request that
the Bank redeem the excess stork. Id.
The Act also authorizes the Bardls to
unilaterally redeem stock upon the
termination of a stockholder's
membership in the System if the
terminated member has ro outstanding
irdebtedness to the Bank. See id. at
1426(e). The Act does not specific.ally
address the issue of whether a Bank has
the authority to redeem Bank stock held
by a member in excess of the advances-
to-stock requirements. In practice, the
Banks redeem stock, at the request of a

member, in excess of its advances-to-
stock requirement throughout the year
as advances are repaid, as long as the
minimum subscription is maintained.

Section 935.15(b) of the proposed rule
provides that a Bank, after providing 15
calendar days advance written notice to
a member, may unilaterally redeem the
portion of a member's stockholdings in
excess of its advances-to-stock
requirement, as long as the member's
minimum subscription requirement is
maintained. The Board believes that this
express authority is a reasonable
interpretation of the Act, and will aid
the Banks in managing their equity
levels as part of their financial planning.
The 15-day advance notice requirement
is designed to allow each member an
opportunity to identify alternative
investments for the amount received
from redemption of the stock.
K. Advance Participations and

Intradistrirt Transfers of Advances

Section 10(d) of the Act requires
Board approval for the participation or
sale of advances to other Banks. Section
935.16 of the proposed rule incorporates
existing Board policy which provides
that, subject to the approval of the
boards of directors of the relevant Banks
and consistent with Board policy, a
Bank may allow any other Bank to
purchase a participation interest in any
advance, together with an appropriate
assignment of the underlying security
therefor. See 12 U.S.C. 1430(d).
Participation agreements already in
place are deemed to meet the
requirements of this part, and will not
require further approval by the Bank's
board or the Board.

Proposed § 935.17 provides that a
Bank may allow one of its members to
assume advances outstanding to another
of its members, provided the assumption
confcrms to the requirements in this pait
935 for the issuance of a new advance.
A Bank may charge an appropriate fee
for prccessing the transfer

L. Speci.l Advances to Sn'..
Asscciations

Section 935.18(a) of the proposed rule
implements section 10(h) of the Act by
providirg that, upon receipt of a written
request from the Director of the OTS.
the Beliks may extend short-term
advannea to troubled but solvent
meraber savings associations having
re .,_or.able and demonstrable prospects
of returning to a satisfactory financial
condition. See 12 U.S.C. 1430(h).
Proposed § 935.18(b), consistent with
section 10(h) of the Act, provides that
any advance made pursuant to this
section shall be at the interest rate
applicable to short-term advances of

similar type and maturity made
available to members that do not pose
such a supervisory concern and shall be
subject to the same collateral
requirements applicable to other
advances. The requirements of the Act,
therefore, preclude risk-based pricing of
advances made available under this
section. The statutory provision
regarding these liquidity advances
specifies that extending such advances
is not mandatory. See 12 U.S.C. 1430(h).
The Board expects that a Bank will
consider the effect on its own financial
integrity of agreeing to make such
advances.

M. Liquidation of Advances Upon
Termination of Membership

Section 935.19 of the proposed rule
implements section 6(e) of the Act by
specifying that if an institution's
membership in a Bank is terminated, the
indebtedness of such institution to the
Bank shall be liquidated in an orderly
manner, as determined by the Bank. See
12 U.S.C. 1426(e). Such liquidation shall
be deemed a prepayment of any such
indebtedness and subject to any
applicable prepayment fees. A Bank
shall not be required to call any such
indebtedness prior to maturity if doing
so would be inconsistent with the
Bank's safe and sound operation.

Subpart B-Advances to Nonmembers

A. Scope

Section 935.20 of the proposed rule
provides that advances to nonmembers
shall be subject to the provisions in
subpart A of this part 935, except as
otherwise provided in §§ 935.21 and
935.22 of subpart B of this part 935. This
requirement is designed to ensure that
nonmember advance programs operate
within the same regulatory framework
as member advance programs and
without special benefits to nonmembers.

B. Advances to SAIF

Section 935.21(a) of the proposed rule
implements section 11(k) of the Act,
providing that upon receipt of a written
request from the FDIC, a Bank may
make advances to the FDIC for the use
of the SAMF. Pursuant to proposed
§ 935.21(b), such an advance shall: (1)
Bear a rate of interest not less than the
Bank's marginal cost of funds, taking
into account the maturities involved and
reasonable administrative costs, (2) be
for a maturity acceptable to the Bank,
(3) be subject to any prepayment,
commitment or other appropriate fees;
and (4) be adequately secured by
collateral acceptable to the Bank. See 12
U.S.C. 1431(k).
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C. Advances to Nonmember Mortgagees

Under Section lob of the Act, a Bank
may make advances to nonmembers
that are approved mortgagees under title
II of the National Housing Act (NHA)
(12 U.S.C. 1707 et seq.). See 12 U.S.C.
1430b. The administration of title II of
the NHA is the responsibility of the
Federal Housing Administration (FHA),
a unit of the Department of Housing and
Urban Development (HUD). Approved
mortgagees have HUD authorization to
buy and sell FHA-insured mortgages.

The Board has approved a program
permitting the Dallas Bank to lend up to
$2 million over a period of two years to
the New Mexico Mortgage Finance
Authority to promote the availability of
affordable housing in that state. Similar
programs are being considered by other
Banks. The Board believes that these
programs are in keeping with the
System's mission to provide housing
finance for low- and very low-income
families. The proposed rule revises the
Board's current regulation to include
specific criteria for nonmember
mortgagee eligibility for advances, and
requirements governing Bank advances
to such entities.

Section 935.22(a) of the proposed rule
authorizes a Bank, subject to the Act
and subpart B of this part 935, to make
advances to an entity that is not a
member of a Bank, if the entity qualifies
as a nonmember mortgagee pursuant to
section lob of the Act and proposed
§ 935.22(b).

Proposed § 935.22(b) contains the four
statutory conditions that a nonmember
mortgagee must meet in order to borrow
from a Bank:

(1) The mortgagee must be chartered
under law and have succession. A
corporation, or other entity that has
rights, characteristics and powers under
applicable law similar to those granted
a corporation, or a government agency,
meet this requirement;

(2) The mortgagee must be subject,
pursuant to statute or regulation, to the
inspection, supervision and oversight of
a Federal, state or local government
agency;

(3) The mortgagee must lend its own
funds as its principal activity in the
mortgage field; and

(4) The mortgagee must be approved
by H15D as a "mortgagee" pursuant to
HUD's regulations (24 CFR part 203).
under title II of the NHA (12 U.S.C.
1707-1715z-20).

Pursuant to the Act, advances made
under this section are not subject to
certain other provisions of the Act, e.g.,
member stock purchase and collateral
requirements. See 12 U.S.C. 1430b.
However, as noted above, where

appropriate, the proposed rule makes
the regulatory requirements that are
applicable to the Banks' member
advances programs also applicable to
their nonmember advances programs,
except as specifically provided in this
proposed § 935.22. The Banks are
expected to apply to nonmember
mortgagees the same advance
application requirements, credit
underwriting standards, collateral
safekeeping requirements, restrictions
on lending to institutions without
positive tangible capital, advance
maturity requirements, prepayment fees,
and other regulatory requirements
applicable to members under subpart A
of this part 935.

Section 935.22(c) of the proposed rule
provides that prior to establishing a
program to lend to nonmember
mortgagees, each Bank shall adopt a
policy on advances to nonmember
mortgagees consistent with the
requirements of the Act, part 935 of the
Board's regulations, and general
guidelines of the Board.

Section 935.22(d)(1)(i) of the proposed
rule requires the Banks to price
advances to nonmember mortgagees to
cover the funding, operating and
administrative costs associated with
making such advances. The pricing may
reflect the credit risk associated with
lending to the nonmember mortgagee, or
other reasonable differential pricing
criteria, provided that the terms for
differential pricing are applied equally
to all nonmember mortgagee borrowers.

In addition, proposed § 935.22(d)(ii)
provides that the pricing of advances'
shall compensate the Bank for the
absence of a capital investment by the
nonmember mortgagee in the Bank. A
Bank may implement this provision by
requiring that the nonmember mortgagee
hold a compensating balance in a
deposit account with the Bank. Proposed
§ 935.22(d)(2) provides that, in
accordance with section lob of the Act,
the principal amount of any advance
made to a nonmember mortgagee may
not exceed 90 percent of the unpaid
principal of the collateral pledged as
security.

Proposed § 935.22(e)(1) implements
the Act by providing that nonmember
mortgagee advances may be
collateralized with FHA-insured
mortgages. See 12 U.S.C. 1430b. Section
935.22(e)(2) of the proposed rule permits
a Bank to additionally accept as
collateral, securities representing a pro
rata share of the principal and interest
payments due on a pool of FHA-insured
mortgage loans (GNMAs), provided that
a Bank shall require a nonmember
mortgagee to provide evidence that the

securities are backed solely by FHA-
insured mortgages.

Section 935.22(f)(1) of the proposed
rule provides that a Bank shall require a
nonmember mortgagee applying for an
advance to agree in writing to inform the
Bank promptly of any change in its
status as a nonmember mortgagee. The
Bank will not be required to call
outstanding advances to a nonmember
that loses its HUD-approved mortgagee
status or otherwise ceases to fulfill the
eligibility qualifications for a
nonmember mortgagee under proposed
§ 935.22(b). However, pursuant to
proposed § 935.22(f)(2), it may not
extend a new advance or renew an
existing advance to the nonmember until
the Bank is satisfied that the entity
again fulfills the requirements for a
nonmember mortgagee provided herein.

Under proposed § 935.22(g), a Bank
may, from time to time, require a
nonmember mortgagee borrower to
provide evidence that it continues to
satisfy all of the qualifications and
requirements contained in this section.
The Board specifically requests
comment on all aspects of the proposed
nonmember mortgagee requirements.

Board Statements of Policy and Former
Federal Home Loan Bank Board Policy
on Advances

The proposed rule would incorporate
the Statements of Policy on advances
currently contained in 12 CFR part 940
to the extent the Board deems
appropriate. The proposed rule would
remove and reserve part 940. The
proposed rule also is intended to
supersede the former Federal Home
Bank Board's policy on advances,
adopted by minute entry on July 6, 1988.
This minute entry was not published in
the Federal Register.

Regulatory Flexibility Act

The proposed rule largely implements
statutory requirements applicable to all
System members, regardless of their
size. The Board is not at liberty to make
adjustments to those statutory
requirements to accommodate small
entities. The Board has not imposed any
additional regulatory requirements that
will have a disproportionate impact on
small entities. The only significant
requirement added by the Board is limits
on advances to members without
positive tangible capital. The Board has
written the proposed rule specifically so
that in many cases members can meet
the requirements of the proposed rule by
providing copies of reports already
generated for other purposes. For these
reasons, it is certified, pursuant to
section 605(b) of the Regulatory
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Flexibility Act, 5 U.S.C. 605b, that this
proposed rule, as promulgated, will not
have a significant economic impact on a
substantial number of small entities.

List of Subjects

12 CFR Part 935

Advances, credit, Federal home loan
banks.

12 CFR Part 940

Advances, Federal home loan banks.
The Finance Board hereby proposes to

amend chapter IX, title 12, Code of
Federal Regulations, as follows:

1. Part 935 is revised to read as
follows:

PART 935-ADVANCES

Subpart A-Advances to Members

Sec.
935.1 Definitions.
935.2 Bank credit mission.
935.3 Bank advances policy.
935.4 Authorization and application for

advances, obligation to repay advances.
935.5 Limitations on access to advances.
935.6 Terms and conditions for advances.
935.7 Interest rates on Community

Investment Program advances.
935.8 Fees.
935.g Collateral.
935.10 Banks as secured creditors.
935.11 Pledged collateral; verification.
935.12 Collateral valuation; appraisals.
935.13 Restrictions on advances to members

that are not Qualified Thrift Lenders.
935.14 Limitations on long-term advances.
935.15 Capital stock requirements;

unilateral redemption of excess stock.
935.16 Advance participations.
935.17 Intradistrict transfer of advances.
935.18 Special liquidity advances to savings

associations.
935.19 Liquidation of advances upon

termination of membership.

Subpart B-Advances to Nonmembers
935.20 Scope.
935.21 Advances to the Savings Association

insurance Fund.
935.22 Advances to nonmember mortgagees.

Authority: 12 U.S.C. 142Zb(a)(1l, 1426,1429,
1430, 1430b, 1431.

Subpart A-Advances to Members

§ 935.1 Definltions.
As used in this part:
Act means the Federal Home Loan

Bank Act, as amended (12 U.S.C. 1421 et
seq.).

Actual thrift investment percentage or
A TIP means generally the percentage of
a member's assets actually invested in,
or held as, qualified thrift investments,
as defined more specifically in section
10(m)(4) of the Home Owners' Loan Act
(12 U.S.C. 1467a(m)(4)) and in the
implementing regulations of the orS at
12 CFR 563.51. The ATIP will be

calculated and used for purposes of this
part for all members of the Banks,
whether or not they are savings
associations.

Advance means a loan from a Bank
pursuant to the Act that is:

(1) Provided pursuant to a written
agreement;

(2) Supported by a note or other
written evidence of the borrower's
obligation. and

(3) Fully secured by collateral in
accordance with the Act.

Affordable Housing Program or AHP
means the program described in section
10(j) of the Act (12 U.S.C. 1430(j)) and
part 960 of the Board's regulations.

Appropriate Federal banking agency.
The term "appropriate Federal banking
agency" has the same meaning as used
in 12 U.S.C. 1813(q) and for federally
insured credit unions shall mean the
National Credit Union Administration.

Bank means a Federal Home Loan
Bank established under the authority of
the Act.

Board means the Federal Housing
Finance Board established under the
authority of the Act, its governing Board
of Directors, or an official duly
authorized to act on its behalf.

Combination business or farm
property means real property for which
the total appraised value is attributable
to residential, and business or farm
uses.

Community Investment Program or
CIP means the program(s) described in
section 10(i) of the Act (12 U.S.C.
1430(i)).

Depository institution means a bank
or savings association, as defined in 12
U.S.C. 1813, or a credit union, as defined
in 12 U.S.C. 1752.

Dwelling unit means a single, unified
combination of rooms designed for
residential use by one household.

FDIC means the Federal Deposit
Insurance Corporation.

GAAP means Generally Accepted
Accounting Principles.

HUD means the Department of
Housing and Urban Development.

Improved residential real property
means residential real property
excluding real property to be improved,
or in the process of being improved, by
the construction of dwelling units.

Insurer means:
(1) the FDIC for banks.and savings

associations: or
(2) the National Credit Union Share

Insurance Fund for credit unions.
Long-term advance means, for the

purposes of this part, an advance with
an original term to maturity greater than
five years.

Manufactured housing means a
manufactured home as defined in

section 603{6) of the Manufactured
Home Construction and Safety
Standards Act of 1974, as amended (42
U.S.C. 5402(6]).

Member means an institution that has
been admitted to membership in a Bank
and, [pursuant to the requirements of
§ 933.7 of this chapter], has purchased
capital stock in the Bank.

Mortgage-backed security means, for
purposes of this part, an equity security
representing an ownership interest in a
pool of fully disbursed, whole mortgage
loans on improved residential property
or a collateralized mortgage obligation,
mortgage-backed bond or other debt
security backed entirely by fully
disbursed, whole first mortgage loans on
improved residential real property.

Multifamily property means:
(1) Real property containing five or

more dwelling units; or
(2) Real property containing five or

more dwelling units with commercial
units combined, provided the property is
primarily residential.

Nonresidential real property means
real property not used for residential
purposes, including business or
industrial property, hotels, motels,
churches, hospitals, nursing homes,
educational and charitable institutions,
dormitories, clubs, lodges, association
buildings, "homes" for elderly persons,
golf courses, recreational facilities, farm
property not containing a dwelling unit
or similar types of property, except as
otherwise determined by the Board in Its
discretion.

OCC means The Office of the
Comptroller of the Currency within the
United States Department of the
Treasury.

One-to-four family property means
any of the following:

(1) Real property containing.
(i) One-to-four dwelling units; or
(ii) More than four dwelling units if

each unit is separated from the other
units by dividing walls that extend from
ground to roof, including rowhouses,
townhouses or similar types of property;

(2) Manufactured housing if:
(i) Applicable state law defines the

purchase or holding of manufactured
housing as the purchase or holding of
real property; and

(ii) The loan to purchase the
manufactured housing is secured by
such manufactured housing as
evidenced by a mortgage or other lien
on real property;

(3) Individual condominium dwelling
units or interests in individual
cooperative housing dwelling units that
are part of a condominium or
cooperative building without regard to
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the number of total dwelling units
therein; or

,4) Real property containing one-to-
four dwelling units with commercial
units combined, provided the property is
primarily residential.

OTS means the Office of Thrift
Supervision.

Qualified Thrift Lender or QTL means
the term defined in section 10(m)(1) of
the Home Owners' Loan Act (12 U.S.C.
1467a(m)(1)) and in the implementing
regulations of the OTS (12 CFR 563.50).
A non-savings association member
which otherwise meets the QTL test will
be treated as a QTL for purposes of this
part.

Qualified Thrift Lender test or QTL
test means the formula described
generally in section 10(m) of the Home
Owners' Loan Act (12 U.S.C. 1467a(m))
and in the implementing regulations of
the OTS (12 CFR 563.50). The QTL test
will be applied to all members of a Bank
for purposes of this part.

Residential housing finance assets
means any of the following:

(1) Loans secured by residential real
property;

(2) Mortgage-backed securities
(3) Participations in loans secured by

residential real property;
(4) Loans financed by CIP advances;

or
(5) Any loans or investments which

the Board, in its discretion, otherwise
determines to be residential housing
finance assets.

Residential real property means any
of the following:

(1) One-to-four family property;
(2) Multifamily property;
(3) Real property to be improved by

the construction of dwelling units;
(4) Real property in the process of

being improved by the construction of
dwelling units;

(5) Combination business or farm
property, provided that at least 50
percent of the total appraised value of
the combined property is attributable to
the residential portion of the property;

(6) The term does not include
nonresidential real property as defined
in this section.

Savings association means a savings
association as defined in section 3(b) of
the Federal Deposit Insurance Act, as
amended {12 U.S.C. 1613(b)).

State means a state of the United
States, the District of Columbia, Guam,
Puerto Rico or the U.S. Virgin Islands.

State regulator means a state
insurance commissioner or state
regulatory entity with primary
responsibility for supervising a member
that is not a federally insured depository
institution.

Tongible capital means:

(1) Capital, calculated according to
GAAP, less "intangible assets" as
reported in the member's Thrift
Financial Report for members whose
primary Federal regulatory is the OTS,
or as reported in the Report of Condition
and Income for members whose primary
Federal regulator is the FDIC, the OCC
or the Board of Governors of the Federal
Reserve System; or

(2) Capital calculated according to
GAAP, less intangible assets, as defined
by a Bank for members which are not
regulated by the OTS, the FDIC, the
OCC, or the Board of Governors of the
Federal Reserve System.

Whole mortgage pass-through
security means, for purposes of this part,
a security representing the entirety of
the beneficial interest in a pool of fully
disbursed, whole first mortgage loans on
improved residential real property.

§ 935.2 Bank credit mission.
(a) The primary credit mission of the

Banks shall be to enhance the
availability of residential mortgage
credit.

(b) Each Bank shall fulfill its primary
credit mission by:

(1) Providing a readily available,
economical and affordable source of
funds in the form of advances to its
members; and

(2) Offering such advances products
or programs that satisfy the credit needs
of its members.

. (c) Notwithstanding paragraph (b) of
this section, each Bank shall place such
limitations on the making of advances to
its members as shall:

(1) Be specifically prescribed by
statute, regulation or policy;

(2) Protect the financial integrity of
such Bank and accommodate the
practical constraints associated with the
Bank's ability to raise funds; or

(3) Be required by the Board.

§ 935.3 Bank advances pocy.
(a) Each Bank's board of directors

shall adopt, and review at least
semiannually, a policy on advances to
members consistent with the
requirements of the Act, this part, and
the general guidelines of the Board, as
reflected in its resolutions, orders or
manuals.

(b) A Bank's board of directors may
designate officers authorized to extend
or deny credit and take other action
consistent with the Bank's advances
policy.

(c) A Bank may make exceptions to its
advances policy only with the approval
of its board of directors, a committee
thereof, or officers specifically
authorized by the board of directors to
approve such exceptions, provided that

any such exceptions shall comply with
the Act, this part and Board policies and
guidelines.

(d) A Bank's board of directors shall:
(1) Require the officers designated

pursuant to paragraph (b) of this section
to report promptly to it, or a designated
committee of the board, all actions
taken under this section; and

(2) Review such actions for
compliance with this section.

§ 935.4 Authorization and application for
advances; obligation to repay advances.

(a) Application for advance& A Bank
may accept oral or written applications
for advances from its members.

(b) Obligation to repay advances. (1)
A Bank shall require any member
applying for an advance to enter into a
primary and unconditional obligation to
repay such advance and all other
indebtedness to the Bank, together with
interest and any unpaid costs and
expenses in connection therewith,
according to the terms under which such
advance or other indebtedness was
made.

(2) Such obligations shall be
evidenced by a written advances
agreement that shall be reviewed by the
Bank's legal counsel to ensure such
agreement is in compliance with
applicable law.

(c) Secured advances. (1) Each Bank
shall make only fully secured advances
to its members as set forth in the Act,
the provisions of this part and policies
established by the Board.

(2) The Bank shall execute a written
security agreement with each borrowing
member which establishes the Bank's
security interest in collateral securing
advances.

(3) Such written security agreement
shall, at a a minimum, describe the type
of collateral securing the advances and
give the Bank a perfectible security
interest in the collateral.

(d) Approvol-(1) By the Bank's board
of directors. Applications for advances,
advances agreements and security
agreements shall be in substantially
such form as approved by the Bank's
board of directors, or a committee
thereof specifically authorized by the
board of directors to approve such
forms.

(2) By the Board. Each Bank's forms
for all advances applications, advances
agreements and security agreements are
deemed approved by the Board if such
forms are consistent with the
requirements of this part. Each Bank
shall provide copies of its current forms
for all advances agreements and
security agreements, and any
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substantive revisions thereto, to the
Board.

§ 935.5 Umltations on access to
advances.

(a) Credit underwriting. A Bank, in its
discretion, may:

(1) Limit or deny a member's
application for an advance if, in the
Bank's judgment, such member:

(i) Is engaging or has engaged in any
unsafe or unsound business practices:

(ii) Has inadequate capital:
(iii) Is sustaining operating losses;
(iv) Has financial or managerial

deficiencies, as determined by the Bank,
that bear upon the member's
creditworthiness; or

(v) Has any other deficiencies, as
determined by the Bank; or

(2) Approve a member's application
for an advance subject to such
additional terms as the Bank may
prescribe, pursuant to the provisions of
the Act, this part and any policy
guidelines of the Board.

(b) Advances to members without
positive tangible capital--1) New
Advances. A Bank shall not make a new
advance available to a member without
positive tangible capital unless:

[i) The member's appropriate Federal
banking agency or insurer requests in
writing that the Bank make such
advance: and

(ii) The Bank determines in its
discretion that it may safely make such
advance to the member. The Bank shall
promptly inform the Board of any such
request.

(2) Renewal of maturing advances. (i)
A Bank may renew an existing advance
to a member without positive tangible
capital for successive terms of up to 30
days each if the Bank determines that it
may safely make such renewals to the
member.

(ii) A Bank may renew an existing
advance to a member without positive
tangible capital for a term greater than
30 days at the written request of the
appropriate Federal banking agency or
insurer, if the Bank determines that it
may safely make such renewal.

(c) Members without Federal
regulators. The provisions of paragraph
(b) of this section, in the case of
members that are not federally insured
depository institutions, may be
implemented upon written request to the
Bank from the member's state regulator.

(d) Reporting. (1) Each Bank shall
provide the Board with a monthly report
of the Bank's advances and
commitments outstanding to each of its
members.

(2) Such monthly report shall be in a
format or on a form prescribed by the
Board.

(3) Each Bank shale upon written
request from a member's appropriate
Federal banking agency, insurer or state
regulator, provide to such entity
information on advances and
commitments outstanding to the
member.

(e) Advance commitments. The
written advances agreement required by
§ 935.4(b)(2) of this part shall stipulate
that the Bank shall not fund
commitments for advances previously
made to members whose access to
advances is restricted pursuant to this
section.

§ 935.6 Terms and conditions for
advances.

(a) Advance maturities. Each Bank
shall offer advances with maturities of
up to ten years, and may offer advances
with longer maturities consistent with
the safe and sound operation of the
Bank.

(b) Advance pricing-(1) General.
Each Bank shall price its advances to
members taking into account the
following factors:

{i) The marginal cost to the Bank of
raising matching maturity funds in the
marketplace: and

(ii) The administrative and operating
costs associated with making such
advances to members.

(2) Differential pricing. {i) Each Bank
may, in pricing its advances, distinguish
among members based upon its
assessment of:

(A) The credit risk to the Bank of
lending to any particular member; or

(B) Other reasonable criteria that may
be applied equally to all members.

(ii) Each Bank shall establish written
standards and criteria for such
differential pricing and shall apply such
standards and criteria consistently and
without discrimination to all members
applying for advances.

(3) Affordable Housing Program
Advances. The advance pricing policies
and procedures contained in paragraph
(b)(1) of this section shall not apply in
the case of a Bank's AHP advances
made pxrsuant to part 960 of this
chapter.

(c) Authorization for pricing
advances. (1) A Bank's board of
directors, a committee thereof, or the
Bank's president, if so authorized by the
Bank's board of directors, shall set the
rates of interest on advances consistent
with paragraph (b) of this section.

(2) A Bank president authorized to set
interest rates on advances pursuant to
this paragraph (c) may delegate any part
of such authority to any officer or
employee of Bank.

§ 935.7 Interest rates on Community
Investment Program advances.

Each Bank shall price its CIP
advances as provided in § 935.6 of this
part, provided that the cost of such CIP
advances shall not exceed the Bank's
cost of issuing consolidated obligations
of comparable maturity, taking into
account reasonable administrative
costs.

§ 935.8 Fees.
(a) Prepayment fees. (1) Each Bank

shall establish and charge a prepayment
fee which sufficiently compensates the
Bank for providing a prepayment option
on an advance, and which acts to make
the Bank financially indifferent to the
borrower's decision to repay the
advance prior to its maturity date:'

(2) Prepayment fees are not required
for:

{i) Advances with terms to maturity or
repricing periods of six months or less:

(ii) Advances funded by callable debt;
or

(iii) Advances which are otherwise
appropriately hedged so that the Bank is
financially indifferent to their
prepaymenL

(3) The board of directors of each
Bank, a designated committee thereof,
or officers specifically authorized by the
board of directors, may waive a
prepayment fee only if such waiver will
not result in an economic loss to the
Bank. Any such waiver must
subsequently be ratified by the board of
directors.

(b) Commitment fees. Each Bank is
authorized to charge a fee for the Bank's
commitment to fund an advance.

(c) Other fees. Each Bank is
authorized to charge other fees as it
deems necessary and appropriate.

§ 935.9 Collateral.
(a) Eligible security for advances. At

the time of origination or renewal of an
advance, each Bank shall obtain, and
thereafter maintain, a security interest
in collateral that meets the requirements
of one or more of the following
categories:

(1) Mortgage loans and privately
issued securities. (i) Fully disbursed,
whole first mortgage loans on improved
residential real property not more than
90 days delinquent; or

(ii) Whole mortgage pass-through
securities as defined in § 935.1 of this
part.

(2) Agency securities. Securities
issued, insured or guaranteed by the
United States Government. or any
agency thereof, including without
limitation mortgage-backed securities,
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as defined in § 935.1 of this part, issued
or guaranteed by:

(i) the Federal Home Loan Mortgage
Corporation;

(ii) the Federal National Mortgage
Association; or

(iii) the Government National
Mortgage Association.

(3) Deposits. Deposits in a Bank.
(4) Other collateral. (i) Except as

provided in paragraph (a)(4)(iii) of this
section, other real estate-related
collateral acceptable to the Bank if:

(A) Such collateral has a readily
ascertainable value; and

(B) The Bank can perfect a security
interest in such collateral.

(ii) Eligible other real estate-related
collateral may include, but is not limited
to:

(A) Non-agency mortgage-backed
securities not otherwise eligible under
paragraph (a)(1)(ii) of this section;

(B) Second mortgage loans, including
home equity loans;

(C) Commercial real estate loans; and
(D) Mortgage loan participations.
(iii) A Bank shall not permit the

aggregate amount of outstanding
advances to any one member, secured
by such other real estate-related
collateral, to exceed 30 percent of such
member's capital, as calculated
according to GAAP, at the time the
advance is issued or renewed.

(b) Bank resrictios on eligible
collateral A Bank at its discretion may
further restrict the types of eligible
collateral acceptable to the Bank as
security for an advance, based upon the
creditworthiness or operations of the
borrower, the quality of the collateral, or
other reasonable criteria.

(c) Additional collateral. The
provisions of paragraph (a) of this
section shall not affect the ability of any
Bank to take such steps as it deems
necessary to protect its secured position
on outstanding advances, including
requiring additional collateral, whether
or not such additional collateral
conforms to the requirements for eligible
collateral in paragraph (a] of this section
or section 10 of the Act (12 U.S.C. 1430).

(d) Bank stock as collateral. (1)
Pursuant to section 10(c) of the Act (12
U.S.C. 1430(c)), a Bank shall have a lien
upon, and shall hold, the stock of a
member in the Bank as further collateral
security for all indebtedness of the
member to the Bank.

(2) The written securityzagreement
used by the Bank shall provide that the
borrowing member's Bank stock is
assigned as additional security by the
member to the Bank.

(3) The security interest of the Bank in
such member's Bank stock shall be
entitled to the priority provided for in

section 10(f) of the Act (12 U.S.C.
1430(f)).

(e) Collateral security requiring
formal approval. No home mortgage
loan otherwise eligible to be accepted as
collateral for an advance by a Bank
under this section shall be accepted as
collateral for an advance if any director,
officer, employee, attorney or agent of
the Bank or of the borrowing member is
personally liable thereon, unless the
board of directors of the Bank has
specifically approved such acceptance
by formal resolution, and the Board or
its designee has endorsed such
resolution.

§ 935.10 Banks as secured creditors.
(a] Except as provided in paragraph

(b] of this section, notwithstanding any
other provision of law, any security
interest granted to a Bank by a member,
or by an affiliate of such member, shall
be entitled to priority over the claims
and rights of any party, including any
receiver, conservator, trustee or similar
party having rights of a lien creditor, to
such collateral.

(b) A Bank's security interest as
described in paragraph (a) of this
section shall not be entitled to priority
over the claims and rights of a party
that-

(1) Would be entitled to priority under
otherwise applicable law; and

(2) Is an actual bona fide purchaser
for value of such collateral or is an
actual secured party whose security
interest in such collateral is perfected in
accordance with applicable state law.

§ 935.11 Pledged collateral; verification.
(a) Collateral safekeeping. (1) A Bank

may permit a member that is a
depository institution to retain
documents evidencing collateral pledged
to the Bank, provided that the Bank and
such member have executed a written
security agreement prsuant to
§ 935.4(c) of this part whereby such
collateral is retained solely for the
Bank's benefit and subject to the Bank's
control and direction.

(2) A Bank shall take any steps
necessary to ensure that its security
interest in all collateral pledged by non-
depository institutions for an advance is
as secured as its security interest in
collateral pledged by depository
institutions.

(3) A Bank may at any time perfect its
security interest in collateral securing'ri
advance to a member,

(b) Colkiteral verification. Eath Bank,shall establish written procedures, with
standards similar-to thoseestablished
by the Auditing Standards Board of the
American Institute of Certified Pblc
Accountants, for verifying the existence

of collateral securing the Bank's
advances, and shall regulafly verifying
the existence of the collateral securing
its advances in accordance with such
procedures.

§ 93512 Collateral vauation appraisals.

(a) Each Bank shall establish written
procedures for determining the value of
the collateral securing the Bank's
advances, and shall determine the value
of such collateral in accordance with
such procedures.

(b) Each Bank shall apply the
valuation procedures consistently and
fairly to all borrowing members, and the
valuation ascribed to any item of
collateral by the Bank shall be
conclusive as between the Bank and the
member.

(c) A Bank may require a member to
obtain an appraisal of any item of
collateral, and to perform such other
investigations of collateral as the Bank
deems necessaryand proper.

§ 935.13 Restricon. on advances to
members that are not queled Gwt
lenders.

(a) Restrictions on advances to non-
QTL savings associations. A Bank shall
not make a new advance or renew an
existing advance to a savings
association member after receiving
written notification from the OTS that
such savings association has been
designated as a non-QTL and that the
restrictions on advances that apply to
non-QTLs should be enforced.

(b) Repayment of advances by non-
QTL savings associations. (1) Upon
receipt of written notification from the
OTS that all advances held by a savings
association must be repaid because the
association has not requaiified as a QTL
member, the Bank, in conjunction with
the non-QTL savings association
member, shall develop a schedule for
the prompt and prudent repayment of
outstanding advances by that member.
consistent with the member's and the
Bank's safe and sound operations.
. (2) Notice of the agreed upon schedule
referred to in paragraph (b)(1) of this
section shall be provided promptly by
the Bank to the OTS and the Board.

(c) Restrictions on advances to non-
QTh members other thian sovings
associations. (1) Except as provided in
paragraphs (c)(4) and (a)(S) ofUthis '
sectioi, a Bank may iokeor renew an
advance to a non-QTL member that is
not a savings assciation only umder the
following conditions:

(i) Non-QTL members of a Bank that
are not savings associatrins may only
receive advances for' the purpose of
funding or purchasing new or existing
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residential housing finance assets, as
determined pursuant to paragraph (c)(2)
cf this section:

(ii) The member holds Bank stock at
the time it receives the advance in an
amount equal to at least five percent of
the outstanding principal amount of the
.member's total advances, divided by
such member's ATIP, calculated
pursuant to paragraph (c)(3) of this
section; and

(iii) The aggregate amount of a Bank's
advances to non-QTL non-savings
association members shall not exceed 30
percent of the amount of the Bank's total
outstanding advances, at the time such
advances are made or renewed.

(2) Prior to approving an application
for an advance, a Bank shall determine
that the principal amount of all
advances outstanding to the non-QTL
non-savings association member at the
time the advance is requested does not
exceed the total book value of
residential housing finance assets held
by such member, which shall be
determined using the member's most
recent Report of Condition and Income
or financial statement made available
by the member.

(3) The Bank shall calculate each non-
QTL non-savings association member's
ATIP annually, between January 1 and
April 15, based upon financial data as of
December 31 of the prior calendar year.

(4) The requirements of paragraphs
(c)(1), (2) and (3) of this section shall not
apply to:

(i) A savings bank, as defined in
section 3(g) of the Federal Deposit
Insurance Act, as amended (12 U.S.C.
1813(g)); or

(ii) A Federal savings association in
existence as such on August 9, 1989 that:

(A) Was a state chartered savings
bank or cooperative bank before
October 15, 1982;.or

(B) Acquired its principal assets from
an institution that was a state chartered
savings bank or cooperative bank before
October 15, 1982.

(5) The requirements of paragraph
(c)(2) of this section shall not apply to
applications from members for AHP or
CIP advances.

(d) Priority for QTL members. (1)
Except as provided in paragraph (d)(3)
of this section, if a Bank is unable to
meet the aggregate advance demand of
all of its members, the Bank shall give
priority to applications for advances
from its QTL members, subject to the
following considerations:

(i) The effect of making the advances
on the financial integrity of the Bank;

(ii) The member's creditworthiness;
(iii) The availability of funding with

maturities compatible with advance
applications; and

(iv) Any other factors that the Bank
determines to be relevant.

(2) The institutions identified in
paragraph (c)(4) of this section shall be
treated as QTLs for purposes of this
paragraph.

(3) The requirements of paragraphs
(d(1) and (2) of this section shall not
apply to a Bank's special, or otherwise
limited, advance offerings.

(e) Advance commitments. The
written advance agreement required by
§ 935.4(b)(2) of this part shall stipulate
that the Bank shall not fund
commttments for advances previously
made to members whose access to
advances is restricted pursuant to
paragraph (a) or (c) of this section.

§ 935.14 Limitations on long-term
advances.

(a) A Bank shall make long-term
advances only for the purpose of
enabling a member to fund or purchase
new or existing residential housing
finance assets.

(b)(1) Prior to approving an
application for a long-term advance, a
Bank shall determine that the principal
amount of all long-term advances
currently held by the member does not
exceed the total book value of
residential housing finance assets held
by such member. The Bank shall
determine the total book value of such
residential housing finance assets, using
the member's most recent Thrift
Financial Report, Report of Condition
and Income, or financial statement
made available by the member.

(2) Applications for AHP and CIP
advances are exempt from the
requirements of this section.

§ 935.15 Capital stock requirements;
unilateral redemption of excess stock.

(a) Capital stock requirement for
advances. (1) At no time shall the
aggregate amount of outstanding
advances made by a Bank to a member
exceed 20 times the amount paid in by
such member for capital stock in the
Bank.

(2) A non-QTL non-savings
association member shall hold stock in
the Bank at the time it receives an
advance in an amount equal to at least
the amount of stock required to be held
pursuant to § 935.13(c)(1)(ii) of this part.

(b) Unilateral redemption of excess
stock. A Bank, after providing 15
calendar days' advance written notice
to a member, may unilaterally redeem
that amount of the member's Bank stock
that exceeds the stock requirements set
forth in paragraph (a) of this section
provided the minimum amount required
in section 6(b)(1) of the Act is
maintained.

§ 935.16 Advance participations.
A Bank may allow any other Bank to

purchase a participation interest in any
advance, and any other Bank may
accept a participation interest therein,
together with an appropriate assignment
of security therefor, subject to the
approval of the boards of directors of
the relevant Banks and consistent with
Board policy.

§ 935.17 Intradistrict transfer of advances.

A Bank may allow one of its members
to assume an advance obligation of
another of its members, provided the
assumption complies with the
requirements of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for processing
the transfer.
§ 935.18 Special liquidity advances to

savings associations.

(a) Eligible institutions. (1) A Bank,
upon receipt of a written request from
the Director of the OTS, may make
short-term advances to a member
savings association.

(2) Such request must certify that the
member:

(i) Is solvent but presents a
supervisory concern to the OTS because
of the member's financial condition; and

(ii) Has reasonable and demonstrable
prospects of returning to a satisfactory
financial condition.

(b) Terms and conditions. Advances
made by a Bank to a member savings
association under this section shall:

(1) Be subject to all applicable
collateral requirements of the Bank, this
part and section 10(a) of the Act (12
U.S.C. 1430(a)): and

(2) Be at the interest rate applicable to
advances of similar type and maturity
that are made available to other
members that do not pose such a
supervisory concern.
§ 935.19 Liquidation of advances upon

termination of membership.

If an institution's membership in a
Bank is terminated, the Bank shall
determine an orderly schedule for
liquidating any indebtedness of such
member of the Bank; provided that this
section shall not require a Bank to call
any such indebtedness prior to maturity
of the advance, if so doing would be
inconsistent with the Bank's safe and
sound operation. The Bank shall deem
any such liquidation a prepayment of
the member's indebtedness, and the
member shall be subject to any fees
applicable to such prepayment.
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Subpart B-Advances to Nonmembers

§ 935.20 Scope.
The requirements of subpart A of this

part apply to this subpart, except as
otherwise provided in §§ 935.21 and
935.22 of this subpart.

§ 935.21 Advances to the Savings
Association Insurance Fund.

(a) A Bank may, upon receipt of a
written request from the FDIC, make
advances to the FDIC for the use of the
Savings Association Insurance Fund.
The Bank shall provide a copy of such
request to the Board.

(b) Such advances shall:
(1) Bear a rate of interest not less than

the Bank's marginal cost of funds, taking
into account the maturities involved and
reasonable administrative costs;

(2) Be for a maturity acceptable to the
Bank;

(3) Be subject to any prepayment,
commitment or other appropriate fees of
the Bank; and

(4) Be adequately secured by
collateral acceptable to the Bank.

§ 935.22 Advances to nonmember
mortgagees.

(a) Authority. Subject to the
provisions of the Act and this part, a
Bank may make advances to an entity
that is not a member of a Bank, if the
entity qualifies as a nonmember
mortgagee pursuant to section lob of the
Act (12 U.S.C. 143b) and paragraph (b)
of this section.

(b) Qualified nonmember mortgagee.
To qualify for an advance as a
nonmember mortgagee, an entity must
meet the following requirement

(1) Charter. It must be chartered under
law and have succession. A corporation,
another entity that has rights,
characteristics and powers under
applicable law similar to those granted
a corporation, or a government agency,
meets this requirement;

(2) Examination. It must be subject,
pursuant to statute or regulation, to the
inspection, supervision and oversight of
a Federal, state, or local government
agency;

(3) Lending activity. (i) The entity's
principal activity in the mortgage field
must consist of lending its own funds,
which may include appropriated funds
in the case of a Federal, state or local
government agency;

(ii) An entity meets the requirement in
paragraph (b)(3)(i) of this section,
notwithstanding that the majority of its
total operations are unrelated to
mortgage lending, if the majority of its
mortgage activity conforms to this
requirement;

(iii) An entity that acts principally as
a broker for others making mortgage

loans, or make s mortgage loans for the
account of others, does not meet the
requirement in paragraph (b)(3)(i) of this
section; and

(4) HUD approval, The entity must be
approved by the Department of Housing -
and Urban Development (HUD) as a
"mortgagee" pursuant to HUD
regulations (24 CFR part 203), under title
II of the National Housing Act (12 U.S.C.
1707-1715z-20).

(c) Bank advance policy for
nonmember mortgagees. Prior to
establishing a program to lend to
nonmember mortgagees, a Bank's board
of directors shall adopt a policy on
advances to nonmember mortgagees
consistent with the requirements of the
Act, this part, and general guidelines of
the Board, as reflected in its resolutions,
orders or manuals. Such policy shall be
reviewed by the Bank's board of
directors at least semiannually.

(d) Terms and conditions-(1)
Advance pricing-(i) Costs. Each Bank
making an advance to a nonmember
mortgagee shall price the advance so as
to cover the funding, operating and
administrative costs associated with
making the advance. The price of the
advance may reflect the credit risk or
other reasonable differential pricing
criteria associated with lending to the
nonmember mortgagee, provided that
the criteria are applied equally to all
nonmember mortgagee borrowers.

(ii) Capital investment. The price of
the advance shall compensate the Bank
for the lack of a capital stock investment
by the nonmember mortgagee in the
Bank. This requirement may be satisfied
by requiring the nonmember mortgagee
to maintain a compensating deposit
balance with the Bank.

(2) Limitation on advances. The
principal amount of any advance made
to a nonmember mortgagee may not
exceed 90 percent of the unpaid
principal of the mortgage loans or
securities described in paragraph (e) of
this section that are pledged as security
for the advance.

(e) Collateral. A Bank may grant an
advance to a nonmember mortgagee
pursuant to this section only on the
security of the following collateral:

(1) Mortgage loans insured by the
Federal Housing Administration of the
Department of Housing and Urban
Development, pursuant to title II of the
National Housing Act (12 U.S.C. 1707-
1715z-20); or

(2) Securities representing a pro rota
share of the principal and interest
payments due on a pool of mortgage
loans, all of which mortgage loans meet
the requirements of paragraph (e)(1) of
this section. A Bank shall require a
nonmember mortgagee using collateral

as described in this paragraph (e)(2) to
provide evidence that such securities
are backed solely by mortgages of the
type described in paragraph (e)(I of this
section.

(f) Loss of nonmember mortgagee
eligibility. (1) A Bank shall require each
nonmember mortgagee that applies for
an advance under this section to agree
in writing to inform the Bank promptly
of any change in its status as a
nonmember mortgagee.

(2) If a nonmember mortgagee
borrower ceases to fulfill the eligibility
requirements for a nonmember
mortgagee pursuant to paragraph (b) of
this section, a Bank may not extend a
new advance or renew an existing
advance to such entity, until the Bank is
satisfied that the entity again fulfills the
requirements for a nonmember
mortgagee contained in this section.

(g) Verification of nonmember
mortgagee requiremeits A Bank may,
from time to time, require a nonmember
mortgagee borrower to provide evidence
that such institution continues to satisfy
all of the qualifications and
requirements contained in this section.

PART 940-[REMOVED]

2. Part 940 is removed and reserved.
By the Federal Housing Finance Board.

Daniel F. Evans, Jr.,
Chairman.
[FR Doc. 92-23792 Filed 9-30-92; 8:45 am]
eILUNG COoE 6725-1-U

OFFICE OF NATIONAL DRUG

CONTROL POLICY

21 CFR Part 1401

Proposed Rule Regarding Public
Availability of Information

AGENCY: Office of National Drug Control
Policy.
ACTION: Proposed rule and request for
comments.

SUMMARY: The Freedom of Information
Act (FOIA) requires every Federal
agency to make available to the public
official documents and other records
upon request, unless the material
requested falls under one of several
limited exceptions.,FOIA also requires
agencies to publish rules stating the
time, place, fees, and procedures to
apply in making records available to
any person upon request. Further,
Section 1803 of the Freedom of
Information Reform Act of 1986 requires
each agency to establish a system for
recovering costs associated with

45353



Federal Register / Vol. 57, No., 191 / Thursday, October 1, 1992 / Proposed Rules

responding to requests fuor information
under FOJA. The Office of Management
and Budget TOMB) has issued guidelines
that set standard government-wide
definitions for assessing and collecting
FOIA fees (OMB Fee Guidelines).

This proposed rule describes the
procedures to be followed in submitting
a FOIA request to the Office of National
Drug Control Policy (ONDCP) and the
procedures that ONDCP will use in
responding to such requests. Included
are provisions for assessing and
collecting fees from FOIA requesters in
accordance with the OMB Fee
Guidelines.

DATES: Comments must be received on
or before November 30, 1992.
ADDRESSES: Written commants should
be sent to the Office of the General
Counsel, Office of National Drug Control
Policy, Executive Office of the President,
Washington, DC 20500.

FOR FURTHER INFORMATION CONTACT:
Paul Cellupica, Office of the General
Counsel, Office of National Drug Control
Policy, Washington. DC 20500, (202) 487-
9840.

SUPPLEMENTARY INFORMATION: The
Office of National Drug Control Policy
was created by the Anti-Drug Abuse Act
of 1988, Public Law 100-690, 21 U.S.C.
1501 et seq., and was charged with the
development and coordination of
national policy toward illegal drugs.

List of Subjects in 21 CFR Part 1401

Archives and records, Freedom of
information, Records.

For the reasons set out in the
preamble, title 21, chapter Iti of the
Code of FederalRegulations as
proposed to be established at 57 FR
31160, July 14, 199Z is proposed to be
amended by establishing a new part
1401 to read as follows:

CHAPTER Ill-OFFICE OF NATIONAL DRUG
CONTROL POLICY

PART 1401-PUBLIC AVAILABILITY
OF INFORMATION

Sec.
1401.1 Purpose.
1401.2 The Office of National DrugControlPolicy-Organizatar and functions.
1401.3 Definitions.
1401.4 Records of other agencies.
1401._ How to requast records-7form and

content.
1401.6 Initial determinainlo.
1401.7 Prompt response.
1401.8 Responses-form and 6ontent.
1401.9 Appeal procedures.
1401.10 Fee schedule.
1481.11 Paymznt of fees.
1401.12 Waiver of fees.
1401.13 Aggreg, atim o equepts.

Sec.
1401.14 Records that are exempt from

disclosure.
1401.15 Deletion of exempted information.

Authority: 5 U.S.C. 552. as amended.

§1401.1 Purpose.
The purpose of this part is to prescribe

rules, guidelines and procedures to
implement the Freedom of Information
Act fFOIA), 5 U.S.C 552, as amended.

§ 1401.2 The Office of National Drug
Control Poligy-organization and functions.

(a) The Office of National Drug
Control Policy (ONDCPI was created by
the Anti-Drug Abuse Act of 1988. 21
U.S.C. 1501 et seq. The mission of
ONDCP is to coordinate the anti-drug
efforts of the various agencies and
departments of the Federal government,
to consult with States and localities and
assist their anti-drug efforts, and to
annually promulgate the National Drug
Control Strategy. ONDCP is headed by
the Director of National Drug Control
Pblicy. The Director is assisted by a
Deputy:Director for Supply Reduction, a
Deputy Director for Demand Reduction
and an Associate Director for-State and
Local Affairs.

(b) ONDCP has an Office of Public
Affairs that is responsible for providing
information to the press and to the
general public. If members of the public,
have general questions about ONDCP
that can be answered by telephone, they
may call the Office of Public Affairs at
(202) 467-9590. This number should not
be used to make FOIA requests. All oral
requests for information under FOIA
will be rejected.

§ 1401.3 Definitions.
As used in this part the following

definitions shall apply:
(a) Commercial-use request means a

request from or on behalf of one who
seeks information for a cause or purpose
that furthers the commercial, trade or
profit interests of the requester or the
person or institution on whose behalf
the request is made. In determining
whether a requester properly belongs in
this category, ONDCP will consider how
the requester intends to use the
documents.

(b) Direct costs means those
expenditures that ONDCP actually incur
in searching for and duplicating [and in
the case of commercial requesters.,
reviewing) documents to respond to a
FOIA'request. Direct costs include, for
example, the salary of the employee
performing work Ithe basic rate. of pay
for the employee plus 16 percent of that
rate to cover benefits) a d the costof
-operating duplicating machiner.y Not
included in direct costs are overhead
expenses such as costs of space, and

heating or lighting the facility in which
the records are stored.

(c) Duplication means the process of
making a copy of a document in
response to a FOIA request. Such copies
can take the form of paper copy,
microform, audio-visual materials, or
machine readable documentation.
ONDCP will provide a copy of the
material in a form that is usable by the
requester unless it is administratively
burdensome to do so.

(d) Educational institution means
preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, or an institution of vocational
education, which operates a program or
programs of scholarly research.

(e) Noncommercial scientific
institution means an institution that is
not operated on a "commercial" basis as
that term is referenced above, and that
is operated solely for the purpose of
conducting scientific researchthe results
of which are not intended to promote
any particular product or industry.

(f Records and/or information
means all books, papers, manuals, maps,
photographs, or other-documentary
materials, regardless of physical form or
characteristics, made or received by
ONDCP and preserved or appropriate
for preservation by ONDCP as evidence
of the organization, functions, policies,
decisions, procedures, operations, or
other activities of the Government or
because of the information value of the
data in them, but does not include
books, magazines or other material
acquired solely for library purposes and
through other sources, and does not
include analyses, computations, or
compilations of information not extant
at the time of the request. The term"records" does not include objects or
articles such as structures, furniture,
paintings., sculptures, three-dimensional
models, vehicles, and equipment.

(g) Representative of the news media
means any person actively gathering
news for a entity that is organized and
operated to publish or broadcast news
to the public. The term news means
information that is about current events
or that would be of current interest to
the public. Examples of news media
include television or radio stations
broadcasting to !he public at large, and
publishers of periodicals (but only in
those instances when they can, qualifyas disseminators of'"news") that make
their products available for purchase or
subscription by the general public.
Freelance journalists may be-regarded
as working for a news organization if
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they can demonstrate a reasonable
basis for expecting publication through
that organization, even though not
actually employed by it.

(h) Request means a letter or other
written communication seeking records
or information under FOIA.

(i) Review means the process of
examining documents located in
response to a commercial-use request to
determine if that document or any
portion of that document is permitted to
be withheld. It also includes processing
any document for disclosure (i.e., doing
all that is necessary to excise those
portions of the document not subject to
disclosure under FOIA and otherwise
preparing them for release). Review
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.

(j) Search means all time spent
looking for material that is responsive to
a request, including page-by-page or
line-by-line identification of material
within documents. Searches should be
performed in the most efficient and least
expensive manner so as to minimize
costs for both ONDCP and the requester;
for example, line-by-line searches
should not be undertaken when it would
be more efficient to duplicate the entire
document. Searches should be
distinguished from "review" of material
in order to determine whether the
material is exempt from disclosure.
Searches may be done manually or by
computer using existing programming.

§ 1401.4 Records of other agencies.
Requests for records that originated in

another agency and are in the custody of
ONDCP shall be referred to the
originating agency for processing, and
the person submitting the request shall
be so notified. Any decision made by
the originating agency with respect to
such records will be honored by
ONDCP.

§ 1401.5 How to request records-form
and content.

(a) Requests for records under FOIA
must be submitted in writing, addressed
to: Office of the General Counsel, Office
of National Drug Control Policy,
Executive Office of the President,
Washington, DC 20500. The words
"FOIA REQUEST" or "REQUEST FOR
RECORDS" must be clearly marked on
both the letter and the envelope. If the
request is not so marked and addressed,
the 10-day time limit imposed by
§ 1401.7 of this part shall not begin to
run until the request has been received
by the Office of the General Counsel
and identified as a FOIA request. Due to
security requirements, FOIA requests
may not be delivered in person.

(b) Any ONDCP employee who
receives a request shall promptly
forward it to the Office of the General
Counsel. Any ONDCP employee who
receives an oral request made under the
FOIA shall inform the person making
the request of the provisions of this part
requiring a written request.

(c) Each request must reasonably
describe the record(s) sought, including
when known: The specific event or
action to which the request refers, if
any; the name of the agency, office,
organization or person that originated
the record; the date or time period to
which the request refers; the subject
matter of the records requested; the type
of document requested; the location of
the record(s) requested; and any other
pertinent information that would assist
in promptly locating the record(s).

(d) When a request is not considered
reasonably descriptive, or requires the

.production of voluminous records, or
places an extraordinary burden on
ONDCP, seriously interfering with its
normal functioning to the detriment of
the business of the Government, ONDCP
may require the person or agent making
the FOIA request to confer with an
ONDCP representative in order to
attempt to verify, and, if possible,
narrow the scope of the request.

(e) Upon initial receipt of a request,
the Office of the General Counsel shall
determine which official or officials
within ONDCP shall have the primary
responsibility for collecting and
reviewing the requested information and
drafting a proposed response.

§ 1401.6 Initial determination.
The General Counsel or his or her

designee shall have the authority to
approve or deny requests received
pursuant to these regulations. The
decision of the General Counsel shall be
final, subject only to administrative
review as provided in § 1401.9.

§ 1401.7 Prompt response.
(a) The General Counsel or his or her

designee shall either approve or deny a
request for records within 10 working
days (excluding Saturday, Sundays and
Federal holidays) after receipt of the
request unless additional time is
required for one of the following
reasons:

(1) It is necessary to search for,
collect, and appropriately examine a
voluminous amount of separate and
distinct'records that are demanded in a
single request; or

(2) It is necessary to consult with
another agency having a substantial
interest in the determination of the
request or among two or more
components of ONDCP that have a

substantial interest in the subject matter
of the request.

(b) When additional time is required
for one of the reasons stated in
paragraph (a) of this section, the
General Counsel or his or her designee
shall acknowledge receipt of the request
within the 10 working day period and
include a brief explanation of the reason
for delay, indicating the date by which a
determination will be forthcoming. An
extended deadline adopted for one of
the reasons set forth aboveinay not
exceed 10 additional working days.

§ 1401.8 Responses-form and content.
(a) When a requested record has been

identified and is available, the General
Counsel or his or her designee shall
notify the person making the request as
to where and when the record will be
available for inspection or the copies
will be available. The notification shall
also advise the person making the
request of any fees assessed under
§ 1401.10 of this part.

(b) A denial or partial denial of a
request for a record shall be in writing
signed by the General Counsel or his or
her designee and shall include:

(1) The name and title of the person
making the determination;

(2) Either a reference to the specific
exemption under FOIA authorizing the
withholding of the record and a brief
explanation of how the exemption
applies to the record withheld, or a
statement that, after diligent effort, the
requested records have not been found
or have not been adequately examined
during the time allowed by § 1401.7, and
that the denial will be reconsidered as
soon as the search or examination is
complete; and

(3) A statement that the denial may be
appealed to the Director within 30 days
of its receipt by the requester.

(c) If a requested record cannot be
located from the information supplied,
or is known to have been destroyed or
otherwise disposed of, the person
making the request shall be so notified
and the legal authority for disposition
shall be cited.

§ 1401.9 Appeal procedures.

(a) When the General Counsel or his
or her designee denies a request for
records in whole or in part, the person
making the request may, within 30 days
of receipt of the notice of denial, appeal
the denial to the Director of ONDCP.
The appeal must be in writing,
addressed to the Director, Office of
National Drug Control Policy, Executive
Office of the President, Washington, DC
20500. The envelope should be clearly
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labeled as a "Freedom of Information
Act Appeal."

(b) The Director will act upon the
appeal within 20 working days of its
receipt. The Director may extend the 20-
day period of time by any number of
working days which could have been
used by the General Counsel or his or
her designee under § 1401.7 but which
were not used in making the initial
determination. The Director's action on
an appeal shall be in writing and signed.

(c) If the dexision is in favor of the
requester, the Director shall order
records promptly made available to the
requester.

(d) A denial in whole or in part of a
request on appeal shall set forth a brief.
explanation of the reasons for the
decision, and shall inform the requester
of his or her right to seek judicial review
of the denial and ruling on appeal as
provided in 5 U.S.C. 552(a)(4).

(e) No personal appearance, oral
argument or hearing will ordinarily be
permitted in connection with an appeal
to the Director.

§ 1401.10 Fee schedule.
(a) There are four categories of

requesters: Commercial use requesters;
educational and non-commercial
scientific institutions; representatives of
the news media; and all other
requesters. FOIA prescribes different
levels of fees for each of these
categories.

(1) Commercial use requesters. When
a request for records is made for
commercial use, charges will be
assessed to cover all the costs of
searching for, reviewing for release, and
duplicating the records sought.

(2) Educational and non-commercial
scientific institutions. When a request
for records is made by an educational or
a non- commercial scientific institution
in furtherance of scholarly or scientific
research, charges will be assessed to
cover the cost of duplication alone,
excluding charges for duplication of the
first 100 pages.

(3) Requests by representatives of the
news media. When a request for records
is made by a representative of the news
media for the purpose of news
dissemination, charges will be assessed
to cover the cost of duplication alone,
excluding charges for duplication of the
first 100 pages.

All other requests. When a request for
records is made by a requester who
does not fit into any of the preceding
categories, charges will be assessed to
cover the costs of searching for and
duplicating the records sought,
excluding charges for the first two hours
of .3earch time and the duplication of the
first 100 pages. Moreover, requests from

individuals for records about themselves
will be treated under the Privacy Act of
1974, 5 U.S.C. 552a, which permits the
assessment of fees for duplication costs
only, regardless of the requester's
characterization of the search.

(b) Fees for searches, review of
recurds and duplication of records are
charged as follows:

(1) Search for records. The charge for
a manual search is calculated by
determining the search time to the
nearest quarter hour and multiplying
that figure by the sum of the basic rate
of pay per hour of the employee
conducting the search plus 16 percent of
that rate. The charge for a computer
search is caiuulated by determining the
search time to the nearest quarter hour
and multiplying that figure by the sum of
the basic rate of pay per hour of the
employee conducting the search, plus 16
percent of that rate, plus the direct cost
of the operation of the computer for that
portion of time attributable to the
search.

(2) Review of records. Only requesters
who are seeking documents for
commercial use will be charged for time
spent reviewing records to determine
whether they are exempt from
mandatory disclosure. Charges will be
assessed only for the initial review; i.e.,
the review undertaken the first time
ONDCP analyzes the applicability of a
specific exemption to a particular record
or portion of a record. Charges will not
be assessed for review at the
administrative appeal level of the
exemption(s) already applied. The cost
for review will be calculated based on
the salary of the category of the
employee who actually performed the
review plus 16 percent of that rate.

(3) Duplication of records. Copies
made by routine photostatic copying
shall be charged at the rate of $0.15 per
page. If copies need to be made by other
methods, the direct costs of such copies
will be charged to the requester, as
determined by the General Counsel.

(4) Unsuccessful searches. Requesters
may be charged for unsuccessful or
unproductive searches or for searches
when records located are determined to
be exempt from disclosure.

(5) Other charges. ONDCP will
recover the direct costs of providing
special services such as certifying that
records are true copies, and sending
records by special methods such as
express mail.

(c) No fee will be charged by ONDCP
when the routine costs of collecting and
processing the fee equal to or exceed the
amount of the fee. For purposes of this
section, the routine costs of collecting
and processing a fee chargeable under

FOIA are estimated to be $15.00 for each
FOIA request.

§ 1401.11 Payment of fee.

(a) The requester must agree to pay all
fees that are chargeable under this
section prior to issuance of the
requested copies.

(b) Payment of fees shall be in the
form either of a personal check or bank
draft drawn on a bank in the United
States, or a postal money order.
Remittances shall be made payable to
the order of the Treasurer of the United
States and mailed to the General
Counsel, Office of National Drig Control
Policy, Executive Office of the President,
Washington, DC 20500.

(c) If it is anticipated that the fees
chargeable under this section will
amount to more than $25.00, and the
requester has not indicated in advance
his willingness to-pay such fees, the
requester shall be promptly notified of
the amount of the anticipated fee or
such portion thereof as can readily be
estimated. In instances where the
estimated fees will exceed $250.00, an
advance deposit may be required. The
notice or request for an advance deposit
shall extend to the requester an offer to
consult with ONDCP personnel in order
to reformulate the request in a manner
which will reduce the fees. A
reformulated request shall be
considered a new request, thus
beginning a new 10 workday period for
responding to the request.

(d) When a requester has previously
failed to pay a fee in a timely fashion
(i.e., within 30 days of the date of the
billing), ONDCP may require the
requester to demonstrate that he or she
has, in fact, paid any outstanding fees
from past requests, and to make an
advance payment of the full amount of
the estimated fee for the present request
before ONDCP responds to that request.

(e) Interest charges on an unpaid bill
may be assessed starting on the 31st day
following the day on which the billing
was sent. Interest shall be assessed at
the rate prescribed in 31 U.S.C. 3717,
and shall accrue from the date of the
billing. The fact that a fee has been
received by ONDCP, even if not
processed, will suffice to stay the
accrual of interest.

(f) To encourage the repayment of
delinquent fees, ONDCP shall use the
procedures described in the Debt
Collection Act of 1982, 31 U.S.C. 3716-
3719, including the use of collection
agencies and disclosure to consumer
reporting agencies.
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§ 1401.12 Walverof fees.
(a) Records shall be furnished without

charge, or at a reduoed charge, upon a
determination by the General Counsel of
ONDCP that: (1) Waiver or reduction of
the fees is in the public interest 'because
release of the requested information is
likely to contribute significantly to
public understanding of the operations
or activities of ONDCP and is not
primarily in the commercial interest of
the requestor, or 12) Assessment of fees
is not feasible.

(b) Upon written request, a written
explanation will be provided as to why
a request for waiver or reduction of
FOIA fees was not granted.

(c) There is no right to an
administrative appeal from a decision
not to waive or reduce fees.

§ 1401.13 Aggregatkm ol rFaqueat.

(a) When -the General Counsel
reasonably believes that a requester, or
a group of requesters acting in concert,
is attempting to break down a request
into a series of requests for the purpose
of evading the assessment of fees, such
requests may be aggregated and fees
may be charged accordingly.

(b) In determining whether a series of
requests shall be aggregated, the
General Counsel will consider two
factors: Whether the requests concern a
single subject or two or more -closely
related subjects; and whether the
requests were all made within a 30"day
period. If a series of requests is made by
multiple requesters, the General Counsel
will also consider whether there is
substantial evidence to support the
conclusion that the requesters are acting
in concert.

§ 1401.14 Reoords that are exempt from
disclosure.

(a) Records described in 5 U.S.C.
J;52(b) are exempt from disclosure under
I 01A. These include the following
r.egories of records:

(I) Records that are specifically
,*,.'thorized under criteria established by
;n Executive order to be kept secret in
the interest of national defense or
foreign policy and are in fact properly
classified pursuant to such Executive
Order;

[2) Records related solely to the
internal personnel rules and practices of
omn agency;

(3) Records specifically'exempted
hrom disclosure by statute (other than 5
U.S.C. 552b), provided that such statute
(i) Requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
Establishes particular criteria for
withholding or reTers to particular types
of matters to be withheld;

(4] Records of trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential;

' (5) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than in litigation with the agency;

() Personnel and medical files and
similar files the 4discloshis of which
would constitute a clearly unwarranted
invasion of personal privacy; and

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information
(i) Could reasonably be expected to
interfere with enforcement proceedings,
(ii) Would deprive a person of a right to
a fair trial or an impartial adjudication,
(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy, (iv) Could reasonably
be expected to disclose the identity of a
confidential source including a state,
local, or foreign agency or authority or
any private institution which furnished
information on a confidential basis, and,
in the case of a record compiled by a
criminal 'law enforcement authority in
the course of a criminal investigation, or
by an agency conducting a lawful
national security intelligence
investigation, information furnished by a
confidential source, (v) Would disclose
techniques and procedures for law
enforcement investigations or
prosecutions, or would disclose
guidelines or law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law, or vi)
Could reasonably be 'expected to
endanger the -life or physical safety of
any individual.

§ 1401.15 Deletion of exempted
information.

When requested records contain
matters'that are exempted under 5
U.S.C. 552(b), but such exempted
matters are reasonably segregable from
the remainder of the records, the records
shall be disclosed by ONDCP with the
necessary deletions. ONDCP shall .-
attach to each such record a written
justification for making the deletion or
deletions. A single such justification
shall suffice for deletions made in a
group of similar or related records.
Bob Martinez,
Director.

[FR Doc. 92-23-78 Filed'9-SO-g2; 8:45 am]
94LUNG CODE 3180-02J

DEPARTIMENT4OF T9E TREASURY

Burau a# Ai:alwl, Ta~bsooo and
Firearms

27 CFR P rts 17, 19, 1% V03, tW4, -K7,
250

[Notice No. 758; Re Notice No. 748; 73R-
24P1

Taxpeid Distifled Spirlts Used in
Manmfacturing PoduotsUnft for
Beverege Ose

AOSNC: Bureau of Alcohol. Tobacco
and Firearms (ATF), Department of the
Treasury.
ACTIUN: Proposed rule, extension of
commert period.

SUMMAnV: This document e"tends the
comment period for Notioe No. 748, a
notice of proposed ralemakinS (NPRM)
published in the Federal Register on
August 31, 1992 ,57 FR 39536). Notice No.
748 concerned taxpod -distilled spirits
used to nanufacture nonbeverage
products. ATh has reoeived a request to
extend the comment period in order to
provide sufficient time for all interested
parties to respond to the difficult and
complex issues addressed in the NPRM.
DATES: Comments must be Tied ,on or
before October 30, 1992.
AODRESSES: Send written comments to:
Chief, Distilled'Spirits and Tabacco
Branch, Bureau of Alcohol, Tobacco and
Firearms, P.O. Box 50M21' Washington,
DC 20091-0Z21; ATTN: Notice No. 758.
FOR FURTHER ANFORMATION -CONTACT-
Mr. Steve Simon Distrilled Spirits and
Tabacco Branch, Bureau of Alcohol,
Tobacco and Firearms, 650
Massachusetts Avenue NW,
Washington, DC 20226, (202) 927-8210.
SUPLEMENTARV MFORMAION:

Notice of Proposed Rulemaking

On August 3L 1992, ATF published
Notice No. 746 in the Federal Registe
(57 FR 39536). Notice No. 748 proposed
to amend and recodify the regulations
currently in 27 CFR part 197 (Drawback
on Distilled Spirits Used in
Manufacturing Nonbeverage Products).
The recodified regulations would be
designated as 27 CFR part 17. in
conjunction with the recodification,. a
number of amendments to the drawback
regulations were proposed. The
regulations currently in 27 CFR part 170,
Subpart U .{Manufacture and Sale of
Certain Compounds, Preparations, and
Products Containing Alcohol) would be
distributed between part T9 and the new
part 17. Conforming changes were
proposed in 27CPR palrts '70, 194, and
250.
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Significant proposed changes from
current regulations include the
following: Allowing manufacturers of
nonbeverage products the option of
filing claims for credit, if they are also
proprietors of distilled spirits plants:
simplifying the requirements for
supporting data filed with drawback
claims; and adding a section to provide
for alternate methods of procedures
when approved by the ATF Director.
The proposed new regulations reflect
the holdings of 19 published rulings and
one published procedure. For complete
details of the proposals, Notice No. 748
should be consulted.

A comment period of just 30 days was
provided by Notice No. 748. Primarily
this was due to the fact that most of the
proposals had been previously aired for
public comment by Notice No. 634 (52
FR 28286, July 29, 1987). Notice No. 634
provided a 90-day comment period.
Further comments concerning Notice
No. 634 were accepted during an
additional period of 30 days under
Notice No. 649 (52 FR 46628). In total.
only four public comments were
received.

Request for Extension of Comment
Period

The comment period for Notice No.
748 was scheduled to close on
September 30, 1992. On September 14,
1992, a request was filed with ATF for
an extension of the comment period.
This request was submitted by the
Distilled Spirits Council of the United
States, Inc., a national trade association
representing the suppliers of over 80% of
the distilled spirits sold in the United
States. An extension of an additional 90
days was requested, due to the
complexity of the issues raised in Notice
No. 748.

In consideration of this request, ATF
will grant an extension of the comment
period. However, since most of the same
issues have previously been aired for
public comment during a sufficient
length of time, ATF has determined that
an extension of an additional 30 days is
appropriate. Therefore, the comment
period for Notice No. 748 will be
extended until October 30, 1992. Drafting
Information.

The principal drafter of this document
is Steven C. Simon of the Distilled
Spirits and Tobacco Branch, Bureau of
Alcohol, Tobacco and Firearms.

Authority and Issuance: This notice is
issued under the authority of 26 U.S.C. 7805.

Signed: September 23. 1992.
Stephen E. Higgins.
Director.
[FR Doc. 92-23755 Filed 9-30-92; 8:45 am]
BILUNG CODE 4810-31-6

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA-11-7-5589; FRL-4512-61

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision; Santa
Barbara County Air Pollutibn Control
District, San Diego County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of
revisions to the California State
Implementation Plan (SIP) adopted by
the Santa Barbara County Air Pollution
Control District (SBCAPCD) on February
20. 1990 and the San Diego County Air
Pollution Control District (SDCAPCD)
on May 21, 1991. The California Air
Resources Board (ARB) submitted the
SBCAPCD revision to EPA on December
31. 1990 and the SDCAPCD revision on
May 30, 1991. The revisions concern
SBCAPCD Rule 3.23, Architectural
Coatings, which controls the emission of
volatile organic compounds (VOCs)
from architectural coatings and
SDCAPCD Rule 67.16, Graphic Arts,
which regulates the emission of VOCs
from graphic arts operations. EPA has
evaluated the revisions to SDCAPCD
Rule 323 and SBCAPCD Rule 67.16 and
is proposing a limited approval under
sections 110(k)(3) and 301(a) of the
Clean Air Act. as amended in 1990
(CAA or the Act) because these
revisions strengthen the SIP. At the
same time, EPA is proposing a limited
disapproval under sections 110(k)(3) and
301(a) of the CAA because the rules do
not meet thp Part D, section 182(a)(2)(A)
requirement of the CAA.
DATES: Comments must be received on
or before November 2, 1992.
ADDRESSES: Comments may be mailed
to: Daniel A. Meer, Rulemaking Section
II (A-5-3), Air and Toxics Division,
En(ironmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Copies of the rule revisions and EPA's
evaluation report of each rule are
available for public inspection at EPA's
Region 9 office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:
California Air Resources Board,

Stationary Source Division, Rule
Evaluation Section. 1219 "K" Street,
Sacramento, CA 95814

Santa Barbara County Air Pollution
Control District, 26 Castillian Drive,
B-23, Goleta, CA 93117

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, CA 92123-1095

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Rulemaking Section
II (A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415
744-1195, FAX: 744-1076.
SUPPLEMENTARY INFORMATION:

Background -

On March 3, 1978, EPA promulgated a
list of ozone nonattainment areas under
the provisions of the 1977 Clean Air Act
(1977 CAA or pre-amended Act) that
included Santa Barbara County and the
San Diego Area. 43 FR 8964; 40 CFR
81.305. Because Santa Barbara County
and the San Diego Area were unable to
reach attainment by the statutory
attainment date of December 31, 1982,
California requested under pre-amended
section 172(a)(2), and EPA approved, an
extension of the attainment date to
December 31, 1987. 40 CFR 52.238,
52.222. Santa Barbara County and the
San Diego Area did not attain the ozone
standard by the approved attainment
date. On May 26, 1988, EPA notified the
Governor of California that SBCAPCD
and the SDCAPCD portions of the SIP
were inadequate to attain and maintain
the ozone standard and requested that
deficiencies in the existing SIP be
corrected (EPA's SIP-Call). On
November 15, 1990, amendments to the
1977 CAA were enacted. Public Law
101-549, 104 Stat. 2399, codified at 42
U.S.C. 7401-7671q. In amended section
182(a)(2)(A) of the CAA, Congress
statutorily adopted the requirement that
nonattainment areas fix their deficient
reasonably available control technology
(RACT) rules for ozone and established
a deadline of May 15, 1991 for states to
submit corrections of those deficiencies.

Section 182(a)(2)(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to preamended section 172(b)
as interpreted in EPA's pre-amendment
guidance.' EPA's SIP-Call used that

I Among other things, the pre-amendment
guidance consists of those portions of the proposed
Post-1987 ozone and carbon monoxide policy that
concern RACT. 52 FR 45044 (November 24. 1987):
"Issues Relating to VOC Regulations Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24. 1987 Federal Register

Continued
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guidance to indicate the necessary
corrections for specific nonattainment
areas. Santa Barbara County is
classified as moderate and San Diego
County is classified as severe 2;
therefore, these two area are subject to
the RACT fix-up requirement and the
May 15, 1991 deadline.

The State of California submitted
many revised RACT rules to EPA for
incorporation into its SIP on December
31, 1990 and May 30, 1991, including the
rules being acted on in this notice. This
notice addresses EPA's proposed action
for SBCAPCD Rule 323,and SDCAPCD
Rule 67.16. These submitted rules were
found to be-complete on February 28,
1991 and July 10, I=92 respectively
pursuant to EPA's completeness criteria
adopted on February 16,1990 (55 FR
5830) and set forth in 40 CER Part 51,
Appendix V,3 and are being proposed
for limited approval and limited
disapproval.

SBCAPCD Rule 323 controls the
emission of VOCs from architectural
coatings 4 and SDCAPCTD Rule 67.16
controls the emission of VOCs from
graphic arts operations. V'OCs
contribute to ,the production ,of ground
level ozone and smqg. SBCAPCD's
revised Rule 323 was originaly adopted
as part of SBCAPCD's effort 'to achieve
the National Ambierrt Air.quality
Standard (NAAQS) for ozone.
SBCAPCD's revision :of Rule 323 -and
SDCAPCD's new Rule 67.16 have been
adopted to meet EPA's SIP-Call and the
section 182(a)(2)(A) CAA.requirement.
The following is EPA's evaluation and
proposed action for SBCAPCD Rule 323
and SDCAPCD Rule 67.16.
EPA Evaluation and Proposed Action

In determining the approvab' ility of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations,.as found
in section 110 and.PartD of the CAA
and 40 CFR part 51 ,(Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA

Notice" (Blue Book) (notice of availability was

published in the Federal Register on May 25, 19M);
and the existing control technique guidelines
{CTGs}.

2 Santa Barbara County and the San Diego Area
retained their designation and were classified'by
operation of law pursuant to sections 1071d) and
181(a) upon the date of enactment of the.CAA. See
56 FR 56694 (November 6. 1991). "

3 EPA has since adopted completeness criteria
pursuant to-section 110(k)(1(A) of the amended Act
to be codified at 40 CFR part 51, appendix V. See 56
FR 4Z236 (August 26, 19f1).
4 Architectural coatinginclude bitt are not

limited,to: Ordinary house and trim paints. lacquers,
varnishes, concrete curing compounds, industrial
maintenance coatings, -strains. primers, sealers,
undorcoaters, roof coatings, traffic coatings,,and
water sealers.

interpretation of these requirementa,
which forms the basis for today's action,
appears in the various EPA policy
guidance documents listed in footnote 1.
Among the provision of theCAA is the
requirement that a VOC rule must, at a
minimum, provide for the
implementation of RACT for stationary
sources of VOC emissions. This
requirement was carried forth from the
preamended Act.

For the purpose ofassisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline ,(CTG) documents.
The ,CTGs are based on the underlying
requirements of the Act and specify the
presumptive aorms for what is RACT for
specific source categories. Under the
CAA, Congress ratified EPA's use vf
these documents, as well as other
Agency policy, for requiring States to
"fix-up" their RACT rules. See section
182(aj(J(). The .UM applicable 4o
SDCAPCD Thile 67.26 is entitled,
"Control of Volatile Organic Emissions
from Existing 19tationary Sources
Volume V71: Gra'phic Arts-Rotogravure
and Flexography"' EPA document #
EPA-450/2-78-033. Further
interpretations of EPA policyarefiund
in the Blue Book. In general, these
guidance documents have been set forth
to ensure that VOC xules are fully
enforceable and stiengthen or maintain
the SIP. For some rsource categories,
such as architectural coatings, EPA has
not published a CTG5 .

While the EPA has not developed a
CTG for arohiftetarA coatings at this
time, on May 12, 199, ,the ARB. .
approved a suggested-controlmeasure
(SCM) for the ardhitectural coatings
category. The SCM was developed by
the California'Technical Review Group
(TRG)6 in cooperation with the paints

EPA has not developed a.Control Technique
Guiddline (CM) foroardhitectural coatings. As
required under-section 168(e),of the CAA, EPA is
investigating thedevelqpmentof a CTG or
regulations for consumer and-commercial products
which will include paints, coatings, and solvents
(e.g. architectural coatings).

5 The TRG is a statewide regulatory work group
comprised of representatives from the Air
Resources Board, various California air pollution
control districts, and the federal Exironment~l
Protection Agenc,. li'Calfornia, the TAG has been
instrumental In assisling4he AB.and various air
pollution contil districtswithAh development of
control strategies which represent RACT-f.r a
variety of pollutants, including various VOC
categories.,On May 24. 1989, the TRG approved the
Suggested Control Measure adopitedtby ARB making
it the "Air'Resouroes Board-galifoynis Air
Pollution Control Offcers-asciation Suggested.
Control Measurefor Anthiteatural,Coatings".

and 1coatings industry and was intended
to serve as a model architectural
coatings rule "forozone nonattainmont
areas (eig., the SBCAA}) in CAlifornia.
The SCM buit mport previms
architectural coatingirnodel roles
adopted by ARB in 97.7 and 298. EPA
supported the ARB'sadaptiou of the
SCM as demonstrating progress -toward
attainment of the NAAQA for ozone and
representing standards which are
technically and eeoommically 'fasiible.
SBCAPOD Aule 2S is modeled after the
SCM.

SOCA&CD Rule .323 Ardhtedtural
Coatings, controls emissioisof VO(s
from the use of architectukaQ rwiag
within the district. .SDCMCD Fade 67.26
is -new rule vbidh was adopted 'to
control the emission vt V00s from the
operation of 4llcontimms wvb or aigle
sheet fed graphic arts .prhiing
processing, laminatingvrrying
operations within ' the istict.

EPA has evaluae SoCA3CD Rie
323 and SDCAPD 4ue 97.#6 for
consistency with the CAA, EPA
regultions, ma EMA fficy and has
found .that tese submitted rides serve to
strengthen the SIP. 'SYAPC9D RTfe'8Z3
will.ahieve VOC reduction from:
amended definiions and edfflnmal
administrative requirement; 'ew
emission umfnts for-prmiousl'y 'emet
spediality, coafings: and Tevised
emission limits for several specialty
coating categories. The .revi~ioms
include:

* Aproximatly fbirty new-or
revised definitions -which fur'her clarify
the appicable voofirrg ='teparies and
delete'nrm-sdbatantive Yefbiage;

9 New'VOC cmntent ttimisior
approximately eighteen specialty
categories hrough consolidation with
other categories; and

' The elimintion of one and addition
of eight admiiistrafive requirements.

For a detailed descrption of the
revision, readers shotild contact the
individual listed pre.vioualy in the
notice. In summary, 'he revisions
strengthen the limits in and improve the
enforceability of the current SIP rule.

* SDCAPCD Rule 67.16 will achieve
VOC reductions by:
• Setting emission limits for sources

previously unregulated and the optioa of
using control equipment in lieu of
compliant materials; : I

" Adding.cleanup requirementi;
" Requiring daily recordkeepng of the

type and amount of graphicart4 muterial
used; and - ' .

* Adding test methods 4e determine
compliance.

Furkthrmore, 'the addition 'af-the more
stririgent limits 'in SBC-kGD Rule 32$
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and SDCAPCD Rule 67.16 should lead
to more emission reductions.

Although the approval of SBCAPCD
Rule 323 and SDCAPCD Rule 67.16 will
strengthen the SIP, these rules still
contain deficiencies which were
required to be corrected pursuant to the
section 182(a)(2)(A) requirements of Part
D of the CAA.

SBCAPCD Rule 323 contains the
following deficiencies: (1) Allowance for
"equivalent" compliance test methods
without EPA review and approval; and
(2) a lack of VOC definition in the rule.
(SBCAPCD's Rule 102-Definitions has
not been approved into the SIP; if
approved, the lack of a VOC definition
in Rule 323 would no longer be a
deficiency). A detailed discussion of rule
deficiencies can be found in the
Technical Support Document for Rule
323, which is available from the U.S.
EPA, Region 9 office. SDCAPCD Rule
67.16 contains one deficiency. This
deficiency allows the use of a test
method (Bay Area Air Quality
Management District Test Method 30)
for measurement of VOC content in non-
heatset inks that has been found by EPA
to be unacceptable for this intended use.
A detailed discussion of this deficiency
can be found in the Technical Support
Document for Rule 67.16, which is
available from the U.S. EPA, Region 9
office. Because of these deficiencies, the
rules are not approvable pursuant to
section 182(a)(2)(A) of the CAA because
they are not consistent with the
interpretation of section 172 of the 1977
CAA as found in the Blue Book and may
lead to rule enforceability problems.

Because of the above deficiencies,
EPA cannot grant full approval of these
rules under section 110(k)(3) and Part D.
Also, because the submitted rules are
not composed of separable parts which
meet all the applicable requirements of
the CAA, EPA cannot grant partial
approval of the rules under section
110(k)(3). However, EPA may grant a
limited approval of the submitted rules
under section 110(k)(3) in light of EPA's
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited because EPA's
action also contains a simultaneous
limited disapproval. In order to
strengthen the SIP, EPA is proposing a
limited approval of SBCAPCD submitted
Rule 323 and SDCAPCD submitted Rule
67.16 under section 110(k)(3) and 301(a)
of the CAA.

At the same time, EPA is also
proposing a limited disapproval of these
rules because they contain deficiencies
that have not been corrected as required
by section 182(a)(2)(A) of the CAA, and,
as such, the rules do not fully meet the

requirements of Part D of the Act. Under
section 179[a)(2), if the Administrator
disapproves a submission under section
110(k) for an area designated
nonattainment, based on the
submission's failure to meet one or more
of the elements required by the Act, the
Administrator must apply one of the
sanctions set forth in section 179(b)
unless the deficiency has been corrected
within 18 months of such disapproval.
Section 179(b) provides two sanctions
available to the Administrator: highway
funding and offsets. The 18 month
period referred to in section 179(a) will
begin at the time EPA publishes final
notice of this disapproval. Moreover, the
final disapproval triggers the federal
implementation plan (FIP) requirement
under section 110(c).

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

Regulatory Process

Under the Regulatory Flexibility Act, 5
U.S.C. 600 et seq., EPA must prepare a
regulatory flexibility analysis assessing
the impact of any proposed or final rule
on small entities. 5 U.S.C. § § 603 and
604. Alternatively, EPA may certify that
the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of less
than 50,000.

Limited approvals under sections 110
and 301. and subchapter I, Part D of the
CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP-approval does not impose any new
requirements. I certify that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the federal-state relationship
under the CAA, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S.
E.P.A., 427 U.S. 246, 256--66 (S.Ct. 1976);
42 U.S.C. 7410(a)(2).

EPA's limited disapproval of the State
request under sections 110 and 301, and
subchapter I, Part D of the CAA does

not affect any existing requirements
applicable to small entities. Federal
disapproval of the state submittal does
not affect its state-enforceability.
Moreover, EPA's disapproval of the
submittal does not impose any new
federal requirements. Therefore, EPA
certifies that this disapproval action
does not have a significant impact on a
substantial number of small entities
because it does not remove existing
requirements nor does it impose any
new federal requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19. 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions (54 FR
2222) from the requirements of Section 3
of Executive Order 12291 for a period of
two years. EPA has submitted a request
for a permanent waiver for Table 2 and
Table 3 SIP revisions. OMB has agreed
to continue the temporary waiver until
such time as it rules on EPA's request.

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons.
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7671q.
Dated: September 18, 1992.

John Wise. W
Acting Regional Administrator.
[FR Doc. 92-23874 Filed 9-30-92; 8:45 am]
BILUNG CODE 6560-50-

40 CFR Part 52

[CA-12-4-5560; FRL-4515-9]

Approval and Promulgation of
Implementation Plans, California State
Implementation Plan Revision; Placer,
San Diego and San Joaquin Valley
Unified Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA is proposing to approve
revisions to the California State
Implementation Plan (SIP) adopted by
the Placer County Air Pollution Control
District (APCD) on September 25, 1990,
the San Joaquin Valley Unified APCD un
September 19, 1991, and the San Diego
County APCD on October 16, 1990. The
California Air Resources Board (CARB)
submitted the Placer County APCD
revisions to EPA on April 5 and May 30,
1991. CARB submitted the San Diego
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County APCD and the San Joaquin
Valley Unified APCD revisions to EPA
on April 5, 1991 and January 28, 1992,
respectively. The revisions concern the
adoption of four rules: Placer County
Rule 213, Gasoline Transfer into
Stationary Storage Containers, Placer
County Rule 215, Transfer of Gasoline
into Tank Trucks, Trailers and Railroad
Tank Cars at Loading Facilities, San
Joaquin Valley Unified Rule 463.2,
Storage of Organic Liquids, and San
Diego County Rule 61.4, Transfer of
Volatile Organic Compounds into
Vehicle Fuel Tanks. These rules control
the emission of volatile organic
compounds (VOCs) from the transfer of
organic liquids, primarily gasoline, to
storage, cargo and fuel tanks. EPA has
evaluated each of these rules and is
proposing to approve them under
section 110(k)(3) as meeting the
requirements of section 110(a) and part
D of the Clean Air Act, as amended in
1990 (CAA or the Act). ,
DATES: Comments must be received on
or before November 2, 1992.
ADDRESSES: Comments may be mailed
to: Esther J. Hill, Rulemaking Section I
(A-5-4), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region 9, 75 Hawthorne Street, San
Francisco, CA 94105.

Copies of the rule revisions and EPA's
evaluation report of each rule are
available for public inspection at EPA's
Region 9 office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:
California Air Resources Board, Stationary

Source Division, Rule Evaluation Section,
2020 "L' Street, Sacramento, CA 95814

Placer County Air Pollution Control District,
11464 B. Avenue, Auburn, CA 95603

San Joaquin Valley Unified Air Pollution
Control District, 2314 Mariposa Street,
Fresno, CA 93721

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San Diego,
CA 92123-1095

FOR FURTHER INFORMATION CONTACT:
William E. Davis, Jr., Rulemaking
Section I (A-5-4), Air and Toxics
Division, U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105, Telephone:
(415) 744-1183.
SUPPLEMENTARY INFORMATION:

Background

On March 3, 1978, EPA promulgated a
list of ozone nonattainment areas under
the provisions of the Clean Air Act, as
amended in 1977 (1977 CAA or pre-
amended Act), that included the
Sacramento Metro Area (which includes
Placer County with the exception of
those areas in the County included in

the Lake Tahoe Air Basin),I the San
Joaquin Valley Area, and the San Diego
Area. 43 FR 8964, 40 CFR 81.305.
Because these areas were unable to
meet the statutory attainment date of
December 31, 1982, California requested
under pre-amended section 172(a)(2),
and EPA approved, an extension of the
attainment date to December 31, 1987.2
40 CFR 52.238. On May 26, 1988, EPA
notified the Governor of California that
the above districts' portions of the
California SIP were inadequate to attain
and maintain the ozone standard and
requested that deficiencies in the
existing SIP be corrected (EPA's SIP-
Call). On November 15, 1990, the Clean
Air Act Amendments of 1990 were
enacted. Pub. L. 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q. In
amended section 182(a)(2)(A) of the
CAA, Congress statutorily adopted the
requirement that nonattainment areas
fix their deficient reasonably available
control technology (RACT) rules'for
ozone and established a deadline of
May 15, 1991 for states to submit
corrections of those deficiencies.

On March 20, 1991, the San Joaquin
Valley Unified APCD was formed. This
District has authority over the San
Joaquin Valley Air Basin which includes
Fresno, Kings, Madera, Merced, San
Joaquin, Stanislaus, and Tulare
Counties, and over a portion of Kern
County. The Kern County APCD has
authority over the remainder of Kern
County which lies in the Southeast
Desert Air Basin.

Section 182(a)(2)(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to pre-amended section 172(b)
as interpreted in EPA's pre-amendment
guidance.3 EPA's SIP-Call used that

' On November 6, 1991, the two Placer County
nonattainment areas, which were part of the
Sacramento Air Quality Maintenance Area
(AQMA) and Mountain Counties Air Basin non-
AQMA, were combined and redefined as part of the
Sacramento Metro Area (55 FR 56694).

2 This extension applied to Fresno, San Ioaquin
and Stanislaus Counties which, at the time of the
extension, were three of the eight counties
comprising the San Joaquin Valley Air Basin. This
extension was not requested for Kern, Kings,
Madera, Merced and Tulare Counties, which are the
remaining five counties in the Basin. Thus, the
attainment date for these five latter counties
remained December 31, 1982.

3 Among other things, the pre-amendment
guidance consists of those portions of.theproposed
Post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987):
"Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to -
Appendix D of November 24, 1987 Federal Register
Notice" (Blue Book) (notice of availability wag
published in the Federal Register on May 25,1988);

guidance to indicate the necessary
corrections for specific nonattainment
areas. Placer County (excluding the
Tahoe Basin) and the San Joaquin
Valley Area APCDs are classified as
serious and the San Diego Area is
classified as severe; therefore, these
areas are subject to the RACT fix-up
requirement and the May 15, 1991
deadline.

4

The State of California submitted
many revised RACT rules for
incorporation into its SIP on April 5,
1991 and January 28, 1992, including the
rules being acted on in this notice. This
notice addresses EPA's proposed action
for Placer County Rules 213, Gasoline
Transfer into Stationary Storage
Containers and 215, Transfer of
Gasoline into Tank Trucks, Trailers and
Railroad Tank Cars at Loading
Facilities; San Joaquin Valley Unified
Rule 463.2. Storage of Organic Liquids;
and San Diego County, Rule 61,4,
Transfer of Volatile Orianlic Compounds
into Vehicle Fuel Tanks. The rules'
submitted on April 5, 1991 were found to
be complete on May 21, 1991 pursuant to
EPA's completeness criteria adopted on
February 16, 1990 (55 FR 5830) and set
forth in 40 CFR part 51 appendix V.5 The
rule submitted on January 28, 1992 was
found to be complete on April 3, 1992
pursuant to EPA's completeness criteria
adopted August 26, 1991 (see footnote 5).
All four rules are being proposed for
approval into the SIP.

Each of these rules-controls VOC
emissions from organic liquids. Placer
County Rules 213 and 215 control
emissions from the transfer of gasoline
to storage and cargo tanks, respectively.
San Joanquin Valley Rule 463.2 controls
emissions from storage tanks primarily
through engineering requirements. San
Diego County Rule 61.4 controls vapors
displaced from vehicle fuel tanks at
service stations by transferring them
back into the storage tank (commonly
called Stage It vapor control). VOCs
contribute to the production of ground
level ozone and smog. The rules were
adopted as part of each district's efforts
to achieve the National Ambient Air
Quality Standard (NAAQS) for ozone
and in response to EPA's SIP-Call and
the section 182(a)(2)(A) CAA

and the existing control technique guidelines-
(CTGs).

4 The Placer County nonattainrment area and both
the San Joaquin Valley and San Diego Areas
retained their designation and were classified by
operation of law pursuant to sectlils 107(d) and
181(a) upon the date of enactment of the CAA. See
55 FR 56694 (November 6,1991). .

5 EPA has since adopted completeness criteria
pursuant to section 110(k)(1)(A) of the amended Act.
See 56 FR 42216 (August 28 1991) to be codified at
40 CFR part 51, appendix V.
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requirement. The following is EPA's'
evaluation and proposed action for
these rules.

EPA Evaluation and Proposed Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and Part D of the CAA
and 40 CFR Part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for today's action,
appears in the various EPA policy
guidance documents listed in footnote 3.
Among the provisions of the CAA is the
requirement that a VOC rule must, at a
minimum, provide for the
implementation of RACT for stationary
sources of VOC emissions, This
requirement was carried forth from the
pre-amended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepare a series of Control
Technique Guideline (CTG) documents.
The CTGs are based on the underlying
requirements of the Act and specify the
presumptive norms for what is RACT for
specific source categories. Under the
CAA, Congress ratified EPA's use of
these documents, as well as other
Agency policy, for requiring States to
"fix-up" their RACT rules. See section
182(a)(2)(A). The CTGs applicable to the
Placer County Rule 213 are "Control of
Volatile Organic Compounds from Bulk
Gasoline Plants", EPA Document 450/2-
77-035, and "Control of Volatile Organic
Compound Leaks from Gasoline Tank
Trucks and Vapor Collection Systems",
EPA Document 450/2-78-051. The CTG
applicable to Placer County Rule 215 is
"Control of Hydrocarbons from Tank
Truck Gasoline Loading Terminals".
EPA Document 450/2-77-026. The CTGs
applicable to San Joaquin Valley Rule
463.2 are "Control of Volatile Organic
Emissions from Petroleum Liquid
Storage in External Floating Roof
Tanks", EPA Document 450/2-48-047,
and "Control of Organic Emissions from
Storage of Petroleum Liquids in Fixed-
Roof Tanks", EPA Document 450/2-77-
036. There is no CTG applicable to San
Diego County's Rule 61.4 which deals
with Stage II vapor controls. However, a
document entitled "Technical
Guidance-Stage II Vapor Recovery
Systems for Control.of Vehicle Refueling
Emissions at Gasoline Dispensing
Facilities, Volumes I and U", EPA
Documents 450/3-91-0Z2a and -022b, is
available for guidance. Further
interpretations of EPA policy are found
in the Blue Book. eerred to in footnote
3. In general, these guidance documents

have been set forth to ensure that VOC
rules are fully enforceable and
strengthen or maintain the SIP.

The Placer County APCD submitted
Rule 213, Gasoline Transfer into
Stationary Storage Containers, and
submitted Rule 215, Transfer of Gasoline
into Tank Trucks, Trailers and Railroad
Tank Cars at Loading Facilities, include
the following significant chainges from
the current SIP rules:

* Air Pollution Control Officer
(APCO) discretion to allow the use of
alternative control systems has been
deleted from both rules.

9 Test methods for determining
compliance with the rules' standards
have been added.

* Recordkeeping provisions requiring
daily throughput logs have been added
to both rules.

* Definitions of relevant tcrms have
been expand;:d.

The San Jo.iqiin Valley Unified APCD
submitted Rule 463.2, Organic Liquid
Storage, includes the following
significant changes from the eight
existing country SIP rules which this
rule will replace:

* Specific limits for the gap (space)
between the floating roof seal and the
tank wall have been set for the whole
District. Three of the eight counties did
not have gap specifications in their SIP
rules. In some cases, these limits are
more stringent than those in several of
the individual county SIP rules which
have gap limits. Also, gap limits for
secondary toroid seals are now
specified.

* APCO discretion to allow the use of
any control equipment other than that
specified in the rule has been deleted.

- A provision has been added that
new seal designs may be approved by
the APCO if EPA approves the designs
and publish the approval pursuant to 40
CFR 60.114(b).

* Recordkeeping provisions providing
tank contents and storage temperature
data have been added which were not a
part of three of the existing SIP rules.

* Test methods to determine
compliance have been added which
were not a part of three of the SIP rules.
Also, the test methods have been
expanded and clarified from those
methods in SIP rules that had test
methods.

The San Diego County APCD
submitted Rule 61.4, Transfer of Volatile
Organic Compounds Into Vehicle Fuel
Tanks. includes the following significant
changes from the current SIP.

* Recordkeeping provisions for
throughput by facilities claiming
throughput exemptions have been
added.

9 CARB certification procedures have
been added which helps to insure that
the equipment has a 95% vapor control
efficiency.

* Provisions have been added that
make it a violation to operate altered or
damaged equipment.

EPA has evaluated the submitted
rules and has determined that they are
consistent with the CAA, EPA
regulations, and EPA policy. Therefore,
Placer County's Rules 213 and 215, San
Joaquin Valley Unified's Rule 463.2, and
San Diego County's Rule 61.4 are being
proposed for approval under section
110(k)(3) of the CAA as meeting the
requirements of section 110(a) and Part
D.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements,

Regulatory Process

Under the Regulatory Flexibility Act, 5
U.S.C. 600 et. seq., EPA must prepare a
regulatory flexibility analysis assessing
the impact of any proposed or final rule
on small entities. 5 U.S.C. 603 and 604.
Alternatively, EPA may certify that the
rule will not have a significant impact
on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of less
than 50,000.

SIP approvals under sections 110 and
subchapter I, Part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the federal SIP-approval does not
impose any new requirements, it does
not have a significant impact on any
small entities affected. Moreover, due to
the nature of the Federal-State
relationship under the CAA, preparation
of a flexibility analysis for a SIP
approval would constitute Federal
inquiry into the economic
reasonableness of the State action. The
CAA forbids EPA to base its actions
concerning SIPs on such grounds. Unian
Electric Go. v. U.S. E.P.A., 427 U.S. 246,
256-06 (S.Ct. 1976):42 U.S.C. 7410(aJ(Z).

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19,1M9 (54 FR 2214-2225J. On
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January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions (54 FR
2222) from the requirements of Section 3
of Executive Order 12291 for a period of
two years. EPA has submitted a request
for a permanent waiver for Table 2 and
Table 3 SIP revisions. OMB has agreed
to continue the temporary waiver until
such time as it rules on EPA's request.

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone,
Hydrocarbons, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7671q.
Dated: September 22, 1992.

John Wise,
Acting Regional Administrator.
[FR Doc. 92-23863 Filed 9-30-92; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 63

[FRL-4516-21

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Perchloroethylene
Emissions From Dry Cleaning Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability of new
information on control of
perchloroethylene (PCE) emissions
during clothing transfer at dry cleaning
facilities which use transfer dry cleaning
machines.

SUMMARY: National emission standards
for hazardous air pollutants (NESHAP)
for PCE dry cleaning facilities were
proposed in the Federal Register on
December 9, 1991 (56 FR 64382). This
notice announces the availability of new
information on control of PCE emissions
during clothing transfer at dry cleaning
facilities which use transfer machines.
This notice solicits public review of this
information and public comment on the
use of this information in developing
NESHAP limiting PCE emissions from
dry cleaning facilities.
DATES: Comments: Written comments
must be received on or before November
2, 1992..

Public Meeting: If anyone requests a
public meeting by October 11, 1992 a
public meeting will be held on October
16, 1992. This meeting will begin at 9
a.m., and it will be held at the EPA
Environmental Research Center Annex
Auditorium, located at Alexander Drive
and Highway 54 in Research Triangle
Park, North Carolina. Persons interested
in attending the public meeting should

call Ms. Julia Stevens at (919) 541-5578
to verify that a public meeting will be
held.

Request to Speak at Public Meeting:
Persons wishing to make oral statements
at this public meeting must contact Ms.
Julia Stevens at (919) 541-5578 by
October 11, 1992.
ADDRESSES: Comments: Written
comments should be submitted (in
duplicate, if possible) to: Air Docket
Section (LE-131), Attention Docket
Number A-88-11, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460.

Docket: A special docket category,
Docket Number A-88-11, Category IV-
M, containing new information on
control of PCE emissions during clothing
transfer from dry cleaning facilities
using transfer machines is available for
public inspection between 8:30 a.m. and
3:30 p.m., Monday through Friday, at the
EPA's Air Docket, at the address above.
A reasonable fee may be charged for
copying. Anyone wishing to have a copy
of the contents of this docket category
mailed to them should contact Mr.
George Smith at (919) 541-1549.
FOR FURTHER INFORMATION CONTACT:
Mr. George Smith at (919) 541-1549 or
Mr. Fred Porter at (919) 541-5251,
Standards Development Branch (MD-
13), U.S. EPA, Research Triangle Park,
NC 27711.
SUPPLEMENTARY INFORMATION: The
information presented in this notice is
organized as follows:

1. Introduction.
It. Background.
Ill. Emissions of PCE During Clothing

Transfer.
IV. Control of Emissions During Clothing

Transfer.
A. Hamper Enclosures.
B. Room Enclosures.
C. Replacement with Dry-to-Dry Machines.
D. Emission Control Performance.

V. Preliminary Economic Impact Assessment.
A. Projected Economic Impacts at Proposal.
B. Preliminary Assessment of Economic

Impacts.
C. Concerns with Preliminary Assessment.

VI. New Transfer Machines.
VI1. Reclaimers.
VIII. Public Meeting.

1. Introduction

On December 9, 1991, NESHAP
limiting PCE emissions from new and
existing dry cleaning facilities were
proposed in the Federal Register (56 FR
64382). The reader is referred to the
December 9, 1991 Federal Register
notice for the detailed requirements
included in the proposed NESHAP.

To summarize briefly, however, the
NESHAP proposed to subcategorize the
source category of PCE dry cleaning
facilities into two subcategories: Those

using transfer machines and those using
dry-to-dry machines. In addition, the
NESHAP proposed to exempt from all
regulatory requirements, except the
notification requirements, existing
transfer machines which consume less
than 1,100 liters per year (300 gallons per
year) of PCE and existing dry-to-dry
machines which consume less than 830
liters per year (220 gallons per year) of
PCE.

Basically, the NESHAP proposed that
all owners and operators of transfer and
dry-to-dry machines consuming more
than the amounts of PCE noted above
install and operate carbon absorbers,
refrigerated condensers, or equivalent
equipment on the vents from these dry
cleaning machines. In addition, the
NESHAP also proposed that these
owners and operators follow pollution
prevention practices, such as good
operation and maintenance, to prevent
liquid or vapor leaks of PCE from dry
cleaning equipment. As discussed
below, however, the NESHAP proposed
no requirements to limit emissions of
PCE form clothing transfer at dry
cleaning facilities using transfer
machines.

This notice summarizes information
regarding control of PCE emissions
during clothing transfer at dry cleaning
facilities using transfer machines which
the EPA was unaware of at the time of
proposal of the NESHAP. It also
summarizes information the EPA was
unaware of at proposal of the NESHAP
concerning the likelihood that dry
cleaning facilities might purchase and
install new transfer machines, as well as
the use of a piece of dry cleaning
equipment referred to within the dry
cleaning industry as a "reclaimer."

This notice solicits public comment on
this information. It also solicits public
comment on what, if any, requirements
should be incorporated into final
NESHAP at promulgation to limit
emissions of PCE from clothing transfer
at dry cleaning facilities using transfer
machines. In addition, this notice solicits
public comment on what, if any,
requirements should be incorporated
into the final NESHAP at promulgation
limiting PCE emissions from new
transfer machines (if any new machines
of this type are installed) and what, if
any, requirements should be included in
the final NESHAP at promulgation
limiting PCE emissions from reclaimers.
This notice does not reopen the public
comment period on the proposed
NESHAP; only public comments
pertaining to the specific issues
mentioned in this notice will be
reviewed and considered by the EPA in
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developing the final NESHAP for
promulgation.

II. Background
Under Title Ill of the 1990 CAA,

NESHAP limiting PCE emissions from
major source dry cleaning facilities (that
is, those which emit or have the
potential to emit more than 10 tons per
year of PCE) must reflect maximum
achievable control technology (MACTI,
For new major source dry cleaning
facilities, MACT can be no less stringent
than the level of emission control
currently achieved at the best
performing similar source. Thus, it
would appear that the final NESHAP
promulgated for new major source dry
cleaning facilities which use transfer
machines must include requirements
requiring use of the technologies
outlined below (or equivalent
technologies) for control of PCE
emissions during clothing transfer.
Specific public comment is solicited on
whether the emission control achieved
by the technologies outlined below
controlling PCE emissions during
clothing transfer must be or should be
considered MACT for new major source
dry cleaning facilities which use transfer
machines.

For existing major source dry cleaning
facilities, MACT can be no less stringent
than the level of emission control
currently achieved at the best
performing 12 percent of similar sources.
Far fewer than 12 percent of existing
major source dry cleaning facilities
which use transfer machines use any of
the technologies outlined below for
control of PCE emissions during clothing
transfer. MACT must, however, also
reflect the maximum degree of emission
control which the Administrator
determines is achievable, considering
the costs and any non-air quality health
and environmental and energy impacts
associated with this emission control.
Specific public comment, therefore, is
solicited on whether the emission
control achieved by the kchnologies
outlined below for controlling PCE
emissions during clothing transfer
should be considered MACT for existing
major source dry cleaning facilities
which use transfer machines (that is,
achievable considering the costs and
other impacts associated with the use of
these technologies). If these technologies
are considered MACT for existing major
source dry cleaning facilities using
transfer machines, the final NESHAP
promulgated would include
requirements requiring the use of these
technologies (or equivalent
technologies) at existing major source
dry cleaning facilities using transfer
machines.

Only a small percentage of dry
cleaning facilities, however, are
considered major sources. Most dry
cleaning facilities are considered area
sources (that is, they emit less than 10
tons per year of PCE). Under Title IlI of
the 1990 CAA Amendments, NESHAP
for new and existing area sources may
reflect MACT or they may reflect
generally available control technology
(GACT). The December 9, 1991 Federal
Register notice proposed that NESHAP
for both new and existing area source
dry cleaning facilities reflect GACT and
the reader is referred to that Federal
Register notice for further detail. This
notice is not reopening for public
comment this proposed action to base
NESHAP for area source dry cleaning
facilities on GACT.

GACT is the maximum degree of
emission control the Administrator
determifies is reasonable, considering
the costs and other impacts associated
with this emission control. GACT may
or may not be as stringent as MACT. In
addition, as with MACT, GACT may be
different for new area sources than for
existing area sources.

Specific public comment is solicited
on whether the technologies outlined
below should be considered generally
available (that is, GACT) for controlling
PCE emissions during clothing transfer
at new and/or existing area source dry
cleaning facilities using transfer
machines. In other words, should use of
these technologies be considered
reasonable in light of the costs and other
impacts associated with their use, and
should the final NESHAP promulgated
include requirements requiring the use
of these technologies (or equivalent
technologies) at new and/or existing
area source dry cleaning facilities using
transfer machines.

The new information outlined below
on control of PCE emissions during
clothing transfer at dry cleaning
facilities using transfer machines has
been included in Docket A-88-11 in
Docket Category IV-M. Docket Category
IV-M is available as an information
packet. This information packet was
mailed to all those who commented on
the December 9, 1991 proposed
NESHAP. Anyone else who wishes to
receive the information packet will be
sent a copy (see ADORE$US).

III. Emissions of PCE During Clothing
Transfer

There are two types of dry cleaning
machines: Transfer machines and dry-
to-dry machines. A transfer machine
consists of two pieces of equipment: A
washer and a dryer. At the conclusion of
the washing cycle, clothing is manually
transferred from the washer to the

dryer. Since this clothing is dam with
PCE, this step is a significant source of
PCE emissions at dry cleaning facilities
using transfer machines.

A dry-to-dry machine consisis of a
single piece of equipment which serves
as both a washer and a dryer. As a
result, there is no clothing transfer step
at facilities using dry-to-dry machines.
Since the clothing transfer step is
eliminated, there are no PCE emissions
during clothing transfer.

The table below illustrates the
significance of PCE emissions during
clothing transfer in comparison to
overall PCE emissions at both transfer
and dry-to-dry machines.

EMISSION FACTORS FOR DRY CLEANING
MACHINES

[Pounds of PCE Per 100 Pounds of Clothes]

Source Transfer Dry-to-Dry

Machine vent .......................... 4.0 31
Clothing transfer ..................... 2.5 0
Equipment leaks ..................... 2.5 25

Total ................................ 9.0 5.6

Nearly a third of all PCE emissions
from transfer machines are created
during clothing transfer. Overall,
transfer machines emit almost twice the
PCE emissions that dry-to-dry machines
do.

IV. Control of Emissions During Clothing
Transfer

At the time of the December 9, 1991
proposal of NESHAP to limit PCE
emissions from dry cleaning facilities,
the EPA was unaware of any
technologies for controlling PCE
emissions during clothing transfer at
facilities using transfer machines. Public
comments submitted in response to the
proposal, however, as well as additional
information gathered by EPA in
response to these public comments,
indicate there are several technologies
which have been developed recently to
control these emissions.

These technologies are termed
transfer enclosures for the purpose of
further discussion. A transfer enclosure
captures or collects PCE emissions
during clothing transfer at dry cleaning
facilities using transfer machines.
Transfer enclosures have been
subclassified into two types: Hamper
enclosures and room enclosures.

In addition to the use of transfer
enclosures, another approach to control
PCE emissions during clothing transfer
is to replace the transfer machine with a
dry-to-dry machine. This approach
eliminates the need for clothing transfer,
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thus elinminating PCE emissions from this
step.

As mentioned earlier, in responseto
public comments submitted on the
Decenmher 9, 191 ,prqposed NESHAP,
EPA has attempted togather all
availdbile h rmation -on various
technologiet far capturing land
controlling POE emissions during
clothing tranhierat .dry cleaning
facilities using transfermachines. This
natice aumomarizes the resuts of these
efforts and EPA :believes all available
information has 'been collec ed. There
may, however, remain other
technologies the EPA is unaware of for
controlling RCE emissions during
clothing transfer at dry cleaning
facilities using transfer machines and, as
a result, this notice solicits information
on any other technologies that maybe in
use for this purpose.

A. Hamper Enclosures

Clothing is transferred fcom the
washer to the dryaer atdry cleaning
facilities using tranfer miachines in a
clothing hamper. A hamper tncosure
basically consists af a-hood ormanopy
that effectively endloses 'the cloting
hamper and the open door 3f the washer
when clothing is removed from the
washer and placed'inthecothiing
hamper. The same or a different hood or
canopy is used tociffectively enclose the
clothing is transferred irom the hamper
to the dryer. in addition, the lothing
hamper is covePed or enclosed when it
is wheeled from fhe washer ito ithe dryer,
as well as when 1itis nat in use, to
prevent escape of CE vapors from the
hamper.

Hamper 'enclosures'are .onstructed of
a material impervious to KE vapers,
typically .clear plastic. The use of dear
plastic permits 1he -operator tto see into
the enclosme. Openings or.alts in dhe
hamper eclrsiareprovide ancess,
allowing -one to xeach int bhe renlosure
provide access, allowing cm to Teach
into the enclsure, open the door ofthe
washer erdryer, ranerrcluthing i tr
from the hamper, and then -lose the
door of the washer-or dryer. 6leeves and
gloves may -be attached to these
openings wr slits, so that when one
reaches into the enclosure, their arms
and hands are covered.

If the hamper enclosure has vpenings
through which POE vaprs nouldescape
during clothing transfier, lan m.e used to
draw roam air io the enclosure to
prevent PCE vapors from escaping.
Captured lCE apers are orded to.
control device forcenrol. ff 4he hwmper
enclosure has no Dpenings through
which PCEvApors conld ecap fans
are not necessary.

Hamper enclosures currently sell for
about $&00. 'Operation and
maintenancecosts are reptrted Ao be
negligible, and in some cases,
particularly lor larger dry coleaning
facilities, the use .affhamperenclosures
are reported to '*!pifor themaelvi%"
through the savings gemera ted as a
result .f additional PCEsolvent
recovery.

B. Room Enclosures

A rom enclosure, as the name
implies, basically monsits .Of a-room
buit to enclose the transfer imachine-
both the washer and thedryor. The
enclosure is constructedof:a frame
covered by a material impervious to
PCE vapors. The frame is typically
metal, but could be,comtruoted of,other
materials, and the -material cxvering he
frame is typically clear plastic. A.fan 4s
turned on Wor draw air from otteide th
room enclosure -through louvered door
opening(s) in the enclosureduring
clothing transfer to collect P E vapors.
The PCE vapors collected during
clothing transfer are routed to a control
device for control.

The louvered door opening(s) in'the
room enclosure typically consist of
strips of plastic hanging from -dhe -top -of
the door openings to the floor. These
strips .of plastic are moved aside to
permit entry to or exit from 'the room
enclosure.

Room enclosures currently sell for
about $10,000-$1Z,000. Operation and
maintenance costs are reported to be
negligible.

C. eplaoament bykry4toe-%ymachines

Each of the technologies mentioned.
above are used with a transfer machine
to control PCE emissions duringclothing
transfer. Another approach to coatrol
PCE emissions Trom cloding Iranseris
to replace the transfer machine with a
dry-to-dry madhine. Dry-todry
machines perform.hoh Ihe washing
cycle and the.drying cycle in ithe same
machine. The uoe -ofa.drV-1o-ny
machine, therefore, eliminates the
clothing transfer itep. As :a result, 4his
eliminates PCE emissions from clathin
transfer.

A new diy4o-dry machine can coet as
much as $25,000,or more-d4pending on
the size of machine purohaaed. In
addition to the oest,of purchasing anew
dry-to-dry -machine, iwmwver, there
would be addiional coats associated
with the remoual of the eiasing hanger
machine, since mnAst 'drydlaming
facilities would probably have to
remove tkeexiathig Aawsermchine lo
make space Jor a newreplacemeat ,-
to-dry machine.

D. Em'issin ,1~Pe¢/ ,iwwe

Information on the emisioaonitrdl
performance of transfer endlosures ;is
limited. Transfer enclosures have been
developed relatively recently, and only
a small number oT dry cleaning faclitieq
currently use them. Based on
observation during visits to sites
transfer enclosuRes and the .use of
"engineering :judgment," the hamper
enclosure dsconsidewed to beabout 75
percent effective in reducing PCE
emissions:during clothing transfer at dry
cleaning facilities usigg transfer
machines. The -room enclosure is
considered to -be about 85 percent
effective. In compariaon,,replacement ,of
an existing transfer machine with a new
dry-to-dry machine is 100ercent
effective ,since the iolothing transfer ,iep
is eliminated.

V. Preliminary Economic Impact
Assessment

As discusged in ihe DecemberV, IM
Federal "ster -notice propoging
NESHAP for-dry oleaning facilities ving
POE, the Reguvlatory Flekibility Act .15
U.S.C. '01 etse.) requires that special
consideration be givenduring the
development of-regulations to -the
potential impacts -uf egtlation on, small
business entities. Dry dearring firms -re
generally small businesses and a 1ae
portion of these businesses are family-
owned and operated. Many of these
businesses are dharacterized by limited
cash flows, marginal profiability and,
as a result, do not have ready access to
large amounts ofcapitu for investment
in the business.-Thus, 1he economic
impact analysis .undertaken to support
the proposed NESHAP fnorusei on the
potential impact of the NESHAP on
small dry cleaning Lanilities.

A. Projected fenemic !nkrpacts -t
PropoS&l

The reader is refernrd to the
December 9, 1991 Federal Rqgier
naice for a U lisassion the
economic impact analysisunderta en to
support the prfposedNE6HAP. Two
significant poteatial &mpads examined
in the analysis wee he nmber of finms
projected to eqwienve difficulty raimag
capital to purchase " emission comtril
equipment required bi the NES-AP and
the num er of prijected dosues thad
might eccur as a eant of adp Abe
NESHAP. To summarize hfieftl the
analysis prejected ,"at ameAMt
facilities could experienceitlifficul4t'
raisig 'the capital mecsmw *a comply
with the prcpomod NIM wvM m m 20
facilii as oki'csue asa remit Lof
adopting the Vpapred AME%49.
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The proposed NESHAP included an
exemption from the major requirements
of the NESHAP for facilities with gross
annual revenues of less than $100,000.
(This exemption was expressed in terms
of an annual PCE consumption level.) If
the exemption level was lowered to only
exempt facilities with gross annual
revenues of less than $50,000, some 360
additional facilities could experience
difficulty raising the capital necessary to
comply and some 150 additional
facilities could close. As a result, the
total number of facilities that might
experience difficulty raising the capital
necessary to comply with the NESHAP
could increase from about 670 to about
1,030, and the total number of facilities
that might close could increase from
about 30 to about 180.

If the exemption level was lowered to
only exempt facilities with annual gross
revenues of less than $25,000, some
further 1,260 additional facilities could
experience difficulties raising the capital
necessary to comply and some further
280 additional facilities could close. As
a result, the total number of facilities
that might experience difficulties raising
the capital necessary to comply with the
NESHAP could increase from about 670
to about 2,290, and the total number of
facilities that might close could increase
from about 30 to about 460.

B. Preliminary Assessment of Economic
Impacts

To examine the potential economic
impacts that might be associated with
including requirements to limit PCE
emissions from clothing transfer in the
final NESHAP adopted at promulgation,
a preliminary assessment of these
impacts was undertaken. This
preliminary assessment employed the
same analytic methodology as that used
in the economic analysis undertaken to
support the proposed NESHAP. Due to a
number of concerns, however, which are
discussed further below, this
preliminary assessment is considered
limited in scope.

The major limitation is the assumption
that all dry cleaning facilities with
transfer machines could purchase and
install a hamper enclosure at a cost of
$3,000 to limit PCE emissions from
clothing transfer. The EPA has a number
of concerns with this assumption (as
discussed below), but given the time and
difficulty associated with developing a
more sophisticated methodology that
might model a "monopolistic market"
environment, EPA chose to use this
assumption to examine the potential
economic impacts under what might be
termed a "best case" scenario.

The complete preliminary economic
impact assessment is included in docket

category IV-M. To briefly summarize
the projected impacts, however, the
preliminary assessment projects that if
requirements based on the use of
hamper enclosures (or equivalent
equipment) were included in the
proposed NESHAP to limit PCE
emissions from clothing transfer, some
490 additional dry cleaning facilities
might experience difficulty raising the
capital necessary to comply with the
NESHAP and some additional 5
facilities might close. Thus, including
such requirements in the proposed
NESHAP could increase the number of
firms projected to experience difficulty
raising the capital necessary to comply
with the NESHAP from about 670 to
about 1,160. The projected number of
facilities that might close could increase
from about 30 to about 35.

As mentioned, the proposed NESHAP
include an exemption from the major
requirements of the NESHAP for dry
cleaning facilities with annual gross
revenues of less than $100,000. The
projections cited above also assume this
exemption level would apply to
requirements to limit PCE emissions
from clothing transfer. If the exemption
level for the requirements to control PCE
emissions from clothing transfer was
lowered to exempt only facilities with
annual gross revenues of less than
$50,000 (but the $100,000 exemption level
still applied to all other major
requirements of the NESHAP), some 310
additional facilities could experience
difficulties raising the capital necessary
to comply and some 130 additional
facilities might close. Thus, the total
projected number of facilities that might
experience difficulty raising the capital
necessary to comply with the NESHAP
could increase from about 670 to about
1,470 and the total number of facilities
that might close could increase from
about 30 to about 165.

Finally, if the exemption level for
requirements to control PCE emissions
from clothing transfer was lowered to
only exempt facilities with annual gross
revenues of less than $25,000, the
preliminary assessment projects some
further 300 additional facilities could
experience difficulties raising the capital
necessary to comply and some further
130 additional facilities might close.
Thus, the total projected number of
facilities that might experience
difficulties raising the capital necessary
to comply with the NESHAP could
increase from about 670 to about 1,770
and the total number of facilities that
might close could increase from about 30
to about 295.

The magnitude of these potential
impacts associated with including
requirements in the NESHAP to limit

PCE emissions from clothing transfer is
considered quite significant. As
discussed in the December 9, 1991
Federal Register notice proposing the
NESHAP for PCE dry cleaning facilities,
the costs of the emission control
equipment necessary to comply with the
proposed NESHAP were estimated to be
in the range of $6,000 to $8,000. As
mentioned above, the preliminary
assessment assumes the equipment
necessary to control PCE emissions from
clothing transfer at dry cleaning
facilities using transfer machines would
cost about $3,000. Thus, the magnitude
of these potential impacts projected by
the preliminary assessment is not
surprising.

C. Concerns With Preliminary
Assessment

As mentioned earlier, the EPA
believes this preliminary assessment of
potential economic impacts associated
with requirements to limit PCE
emissions from clothing transfer at dry
cleaning facilities using transfer
machines is limited in scope. As a result,
the projected impacts cited above are
viewed as a "best case" scenario. A
more sophisticated analysis would
probably indicate the potential impacts
would be much more severe.

The basic reason stems from the
critical assumption in the preliminary
assessment that requirements to limit
PCE emissions from clothing transfer
would be based on the use of hamper
enclosures and that dry cleaning
facilities using transfer machines would
experience costs of only $3,000 to
purchase and install a hamper enclosure
(or equivalent equipment). It seems
highly questionable that the actual costs
dry cleaning facilities would experience
to obtain this technology would remain
as low as $3,000. It seems more likely
the actual costs would increase, perhaps
substantially, above $3,000 due to the
demand created within the dry cleaning
industry for this technology by including
such requirements in the NESHAP.

Currently, there is only one vendor
actively selling hamper enclosures and
this vendor has obtained patents on his
device. This vendor has sold about 20
hamper enclosures. A second vendor
has sold hamper enclosures in the past
of a somewhat different design than that
of the first vendor's. This second vendor
no longer does so, however, due to a
patent dispute with the first vendor. A
third vendor has designed a hamper
enclosure, also of a somewhat different
design than that of the fist vendor's, and
has experimented with its use. However,
this third vendor appears reluctant to
pursue sales at this point.
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Including requirements in the
NESHAP to control PCE emissions
during clothing transfer, based on the
use of hamper enclosures (or equivalent
equipment), therefore, could give rise to
a monopoly market for hamper
enclosures. In this environment, the cost
of a hamper enclosure would likely
increase to that of alternatives-such as
the room enclosure.

This alternative, however, is also
currently offered only by a single vendor
and this vendor has obtained patents on
his device. A second vendor has built
several custom designed room
enclosures which appear quite effective
in capturing PCE vapors from clothing
transfer. To date, however, the room
enclosures built by this second vendor
have not included a control device to
control the PCE vapors collected by the
room enclosure; the collected PCE
vapors are merely collected and
released io the atmosphere outside the
dry cleaning facility.

Consequently, even if requirements
included in the 'NESHAP to limit POE
emissions from clothing transfer were
based on -the use of hamper enclosures
(or equivalent equipment), the actual
costs experienced by dry cleaning
facilities to comply with these
requirements could increase
substantially beyond the $3,000 cost
assumed in the preliminary assessment.
Eventually ,other approaches for
controlling POE emissions from clothing
transfer would be developed, which
would ultimatelTyserve ft, limit increases
in the 'costs.of transfer enclosures. At
this point, however, -it is very .difficult -to
determine what the actual costs would
be of regulatory requirements 'to 'control
PCE emissions from clothing transfer.

In addition -to these concerns
regarding the actualcats of transfer
enclosures, concerns alsoexist
regarding the abilityof the -vendorker
vendors ofthese ,ransfer enclosures to
supply a large market. Under Title i- -of
the CAA Amendments, all sources for
which NNIHAP are-developed must be
-in compliance with these NESHAP
within three years following adoption or
promulgation ofthe NESHAP.

Currently, .about half.of .the estimated
30aooo commercial drycleaning facilities
are belieed ,to.operate with.annual
gross revenues of more than $100,000.
About a third of these facilities,are
believed to use -transfer.machines. Thus,
including regurements .to control PCE
emissions Trommdlothing transfer in Ahe
final NESPIAP adopted at promnlgauion
would create a demand far as manmy as
5,000, or possibl , m re, transfer
enclosures.

'The vendor ofthe hawperevdlasure
has only sold sibout'2hamper

enclosures. The vendor of the room
enclosure has only sold some,5 xoom
enclosures. While this does not mean
these vendors could not supply several
thousand transfer enclosures within
three years, it does raise concerns about
their ability to adequately supply the
potential market.

This in turn, raises concerns about the
fate of existing dry.cleaning facilities
using transfer machines, if the NESHAP
required control .of PCE emissions
during clothing transfer. Many facilities
that could afford to purchase transfer
enclosures and who tried to purchase
enclosures might be unable to obtain
and install them within the three year
time frame provided by the Act. This
would require the EPA to take
enforcement action against these dry
cleaning facilities and this, quite
possibly, could result in a substantial
number of closures.

As mentioned earlier, another
approach to limit P E emissions from
clothing transfer at dry cleaning
facilities using transfer machines is to
replace the transfer machines with ,dry-
to-dry machines. The costs of a new dry-
to-dry machine, however, can be as
much as $25,000 or more. As a result the
potential impacts associated with
including requirements in ithe NESHAP
which effectively required replacement
of existing transfer machines with new
dry-to-dry machines would be much
more severe than the potential impacts
cited above. Consequently, ihe EPA is
inclined to conclude that control .of PCE
emissions from clothing transfer through
replacement of existing transfer
machines with newdry-.todry machines
at existing major source dry cleaning
facilities using transfer machines is not
achievable .within the meaningmof the
Act. Similarly, 'the EPA is inclined ,to
conclude this is also not generally
available (withinthe meanirng of the
Act) atexisting area source dry.deank*
facilities usi traser machines.

In light of the magnitude of the
potential impacts projected by-the
preliminary assessment, as iell as the
concerns outlined above which lead Ahe
EPA to believe ithese impacts could be
much greater, the EPA is inclined to
condlude that control ciTfPCEamisaions
from clothing transfer at existirg major
source .dry -cleaning facilities using
transfer.machines ,is not achievahle
within the imeani, .of the Act. In
addition, .the EPAis .alsoncinad ,to
conclude that cantrol afrPl-emiasias
from olathiqg Ixansfer.at zxisting.area
source & deaning facilities.usi
transfer achines is nol~anexily
availahle within lhemeani gf he.Act.

As me~ioned bve, thise atice
solicits public Laomment onwhefher

control .of PCE emissions durig 4othing
transfer is acthievahle (within the
meanig of the Act for -existing major
source day cleaning failitiesma,-ar
generally available for existing area
source dry cleaning facilities -using
transfer machines. This judgmeWnt must
take into consideration the potential
impaots and concerns outlined shove.
Specific comment on -the potential
impacts and concerns 'outlined above is
solicited. In addition, -if oontrl ,of PCE
emissions fxom iclthiag tansfer'is
considered aclnevwblle and/or generally
available, specific comment is solicited
on whether the NEShAP should include
requirements based on the .use u
hamper enclosures, room enclosures,
replacement ,of transfer machines by
new dry-to-dry machines, or some other
approach.

V1. New Transfer Machines

A4 the tizne of proposalof time
December V, 1991 NESILAP -for PCE dry
cleaning facilities, the 'EPA believed that
no new transfer madhines had beem sold
in recent years and that no new transfer
machines -would be said in the future.
All new dry cleaning machines were
expected to be dry-to .ry machines,
mainly because ofthe problems arising
from occupational exposure -to IE
emissions that may occur.during
clothing transfer at dry cleaning
facilities using transfer macihines.

The permissible exposure limit :.PEL)
for lPCE of 25 ,parts'per million ppmJ,
which the Occupational afety -and
Health Administration JSHA) 1had
adopted, ,was 4elt 'to be a major driving
force from'transfer machines to dry-to-
dry ,machines..nhfact, 'EPAb blieved that
transfer machines would not be 'able 'o
meet his DHSAPEL.

Public comment has -sated otherwise,
however, claiming that maybe 'half of
the existing dry drleaning facilities using
transfer machines curretly are -able to
meet the 25 ppmr Pith for PCE. Also, the
Eleventh Circuit Appeals Court recently
remanded the 25 'ppm PEL to the (YSHA
for reconsideration.'This action may
have the.effect of lessening'the
movement from trangfer machines to
dry-to-dry machines 'in the dry cleaning
industry.

Public comment has also stated that
manufacturers oTpatroleum solvent
transter madhinescaild sel these
macl'ines for e .as new PCE transfer
machines. 'Ths mew MCE transfer

offered Tor A.le in ea-pone Io adematd
for such mac.inea, 'Tmnslsr machines
are claimed ,to be leas roslyAnd mare
productive Ihma ry-W-dry mahiaea
and this could led toareauene in,
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their use. Accordingly, this notice
solicits public comment on the likely
market for new transfer machines under
the proposed NESHAP.

In addition, this notice also solicits
public comment on what requirements,
if any, should be included in the final
NESHAP promulgated for new PCE
transfer machines. Such requirements
could require control of PCE emissions
from only the washer and dryer vents,
could require control of PCE emissions
from the washer and dryer vents and
during clothing transfer, or could require
all new dry cleaning machines to limit
PCE emissions to the levels that can be
achieved through the use of new dry-to-
dry machines. This last approach could
effectively preclude the use of new
transfer machines.

As mentioned earlier, MACT for new
major source dry cleaning facilities must
be no less stringent than the level of
emission control achieved by the best
similar source. As a result, it would
appear that the final NESHAP adopted
at promulgation must include
requirements based on the use of room
enclosures (or equivalent equipment) to
limit PCE emissions from clothing
transfer at new major source dry
cleaning facilities using new transfer
machines. The EPA, therefore, is
inclined to conclude that control of PCE
emissions from clothing transfer based
on the use of room enclosures (or
equivalent equipment) at new major
source dry cleaning facilities using new
transfer machines is achievable within
the meaning of the Act.

On the other hand, EPA is inclined to
conclude that control of PCE emissions
from clothing transfer based on the use
of new dry-to-dry machines (or
equivalent equipment) at new major
source dry cleaning facilities using new
transfer machines is not achievable
within the meaning of the Act. The
additional control of PCE emissions
achieved through the use of a new dry-
to-dry machine over the use of a room
enclosure appears marginal, particularly
in comparison with the increased costs
of a new dry-to-dry machine over a
room enclosure. The incremental cost
effectiveness of emission control, for
example, is about $17,000 per ton of
PCE.

Specific public comment is solicited
on EPA's inclination to conclude that
requirements in the NESHAP based on
the use of room enclosures to limit PCE
emissions from clothing transfer at new
major source dry cleaning facilities that
use new transfer machines are
achievable within the meaning of the
Act. In addition, specific public
comment is solicited on EPA's
inclination to conclude that

requirements based on the use of new
dry-to-dry machines are not achievable
within the meaning of the Act.

With regard to new area source dry
cleaning facilities that use new transfer
machines, the EPA is included to
conclude that requirements based on the
use of hamper enclosures for equivalent
equipment) to limit PCE emissions from
clothing transfer are generally available
within the meaning of the Act. On the
other hand, requirements to limit PCE
emissions from clothing transfer based
on the use of room enclosures (or
equivalent equipment), as well as new
dry-to-dry machines (or equivalent
equipment) are not generally available
within the meaning of the Act.

The additional control of PCE
emissions achieved through the use of a
hamper enclosure appears quite
reasonable compared to the costs of a
hamper enclosure. The incremental cost
effectiveness of emission control, for
example, is about $700 per ton of PCE.

The additional control of PCE
emissions achieved through the use of a
room enclosure over the use of a hamper
enclosure appears marginal, particularly
in comparison with the increased cost of
a room enclosure over a hamper
enclosure. The incremental cost
effectiveness of emission control, for
example, is about $9,000 per ton of PCE.
It is the same with the use of a new dry-
to-dry machine.

Specific public comment is solicited
on EPA's inclination to conclude that
requirements in the NESHAP based on
the use of hamper enclosures to limit
PCE emissions from clothing transfer at
new area source dry cleaning facilities
that use new transfer machines are
achievable within the meaning of the
Act. In addition, specific public
comment is solicited on EPA's
inclination to conclude that
requirements based on the use of room
enclosures or new dry-to-dry machines
are not achievable within the meaning
of the Act.

With regard to requirements based on
the use of hamper enclosures (or
equivalent equipment), it seen's
reasonable to assume that few, if any,
owners/operators, or for that matter,
potential new entrants into the dry
cleaning industry, with ready access to
sufficient capital to purchase a new
transfer machine, would experience
difficulty raising the additional capital
necessary to purchase a hamper
enclosure (or equivalent equipment). It
also seems reasonable to assume that
few, if any, owners/operators, or for
that matter potential new entrants into
the dry cleaning industry, would find
that the additional capital requirements
associated with purchasing a hamper

enclosure would adversely alter the
potential profitability of purchasing a
new transfer machine enough to deter
this decision.

VI. Reclaimers

EPA was also unaware at proposal of
a piece of dry cleaning equipment
referred to within the industry as a
reclaimer. It appears that reclaimers are
being sold for use with dry-to-dry
machines. Used with a reclaimer, a dry-
to-dry machine is operated in a manner
similar to that of a washer in a transfer
machine. Clothing is washed in the dry-
to-dry machine and then transferred to
the reclaimer for drying. The use of a
reclaimer is said to increase the
capacity of a dry cleaning facility which
uses a dry-to-dry machine.

Although no new transfer machines
may have been sold in recent years, a
number of reclaimers have been sold.
Buying a reclaimer is less expensive
than buying a new dry-to-dry machine,
and thus buying a reclaimer offers a less
expensive means of increasing a dry
cleaner's capacity than the purchase of
another dry-to-dry machine.

This notice solicits information on the
number of reclaimers presently being
used within the dry cleaning industry
and on potential future sales of
reclaimers.

The EPA believes the use of a
reclaimer essentially converts a dry-to-
dry machine into a transfer machine. As
a result, the EPA believes existing dry-
to-dry machine which are operated in
conjunction with a reclaimer should be
considered as transfer machines-not
dry-to-dry machines-under the
NESHAP. Also, the EPA believes that
adding a new reclaimer to aft existing
dry-to-dry machine should result in that
machine (both the dry-to-dry machine
and the reclaimer) being considered a
new transfer machine under the
NESHAP. This notice, therefore, solicits
public comment on this approach to the
use of reclaimers under the NESHAP.

VIII. Public Meeting

Written comments should be
submitted to the docket at the address
provided under ADDRESSES above and
by the date provided under DATES
above. As mentioned above, in addition
to requesting written comments, the EPA
has also scheduled a public meeting to
solicit oral comments. This public
meeting does not constitute a public
hearing for purposes of section 307(d)(5)
of the CAA Amendments of 1990. A
public hearing was scheduled to be held
on January 8, 1992 in Research Triangle
Park, North Carolina, following proposal-
of the NESHAP on December 9, 1991. No
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one requested to speak at this public
hearing, so no public hearing was held.
Since the opportunity for a public
hearing has been provided, the public
comment period will not remain open
for thirty days following the public
meeting. Nevertheless, some parties may
want to provide additional written
comments in response to what is said at
the meeting (if one is held) and, as a
result, the comment period will remain
open for fifteen days following the
public meeting. The time, date, and
location of the public meeting are
provided under ADDRESSEES above. The

EPA recognizes that the brief period
provided for public comment is shorter
than normal. However, the EPA is
bound by a Consent Decree with the
U.S. District Court for the District of
Oregon to promulgate the NESHAP for
PCE dry cleaning facilities. This requires
that public review and comment of the
information presented in this notice be
done as rapidly as possible, and will not
allow for a longer comment period. It
should be noted that the focus of the
public comments requested is narrow,
and the EPA believes the material in
Category IV-M of Docket A-88-11 can

be adequately reviewed within this time
period. In addition, as mentioned earlier,
the comment period on other issues is
not being reopened; only comments
pertaining to the specific issues
mentioned in this notice will be
accepted.

Dated: September 9, 1992.
Michael Shapiro,
Acting Assistant Administrator for Air and
Radiation.
[FR Doc. 92-23873 Filed 9-30-92:8:45 am]

BILLING CODE 6580-50-M
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ACTION

Agency Information Collection

AGENCY: ACTION, the Federal Domestic
Volunteer Agency.
ACTION: Information collection
submitted to the Office of Management
and Budget (OMB) for review.

SUMMARY: The following form has been
submitted to OMB for approval under
the Paperwork Reduction Act (44 U.S.C.
chapter 35). This entry is not subject to
44 U.S.C. 3504(h). Copies of the
submission(s) may be obtained from the
ACTION Clearance Officen
DATES: OMB and ACTION will consider
comments received within 60 days from
the date of this publication. Send
comments to both:
Janet Smith, Clearance Officer,

ACTION, 1100 Vermont Ave., NW.,
Washington, DC 20525, Tel: (202) 606-
5245

Steve Semenuk, Desk Officer for
ACTION, Office of Management and
Budget, 3002 New Executive Office
Bldg., Washington, DC 20503.
Title of Form: Vista Pre-Application

Inquiry.
ACTION Forms No.(s): A-1024.
Need and Use: This document is used

by the ACTION State Program Offices
to ascertain qualifications of potential
VISTA sponsors.

Type of Request: Pre-Application
Inquiry.

Respondent's Obligation to Reply:
Optional--determined by State Program
Office.

Description of Respondents: Public
agencies and private non-profits,
including small, grass-roots
organizations.

Frequency of Colection: Once, as
determined by State Office.

Estimated Number of Annual
Responses: 200.

Average Burden Hours per Response:
1=4.

Estimated Annual Reporting or
Disclosure Burden: 250 hours.

Dated: September 24, 1992.
Jane A. Kenny,
Director, ACTION.
[FR Doc. 92-23769 Filed 9-30-92; 8:45 am]
BILLING COOE 6050-2-U

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Government Processes;
Public Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), notice is
hereby given of a meeting of the
Committee on Governmental Processes
of the Administrative Conference of the
United States. The meeting will be held
at 2 p.m., on Thursday, October 22, 1992,
at the Administrative Conference of the
United States, suite 500, 2120 L Street,
NW., Washington, DC (Library, 5th
Floor).

The Committee will meet to discuss a
study by Professor Ronald F. Wright,
Wake Forest University School of Law,
on right to counsel issues arising in
agency proceedings.

For further information concerning
this meeting, contact Deborah S. Laufer,
Office of the Chairman, Administrative
Conference of the United States, 2120 L
Street, NW., suite 500, Washington, DC
(Telephone: 202-254-7020).

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
at least one day in advance. The
committee chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting. Any member of the public may
file a written statement with the
committee before, during, or after the
meeting. Minutes of the meeting will be
available upon request.

Dated: September 25, 1g92.
Jeffrey S. Lubbers,
Research Director.

[FR Doc. 92-23841 Filed 9-30-92;'8:45 am]
BILLING CODE 61i0-O1-M

DEPARTMENT OF AGRICULTURE

Office of the Secretary

DEPARTMENT OF LABOR

Immigration and Nationality Act
(Section 210A); Seasonal Agricultural
Services Worker Shortage
Determination

AGENCIES: Office of the Secretary,
United States Department of
Agriculture; Office of the Secretary,
United States Department of Labor.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the Secretaries of Agriculture and Labor
(the Secretaries) have determined jointly
that the number of additional aliens who
should be admitted to the United States
or who should otherwise acquire the
status of aliens lawfully admitted for
temporary residence under section 210A
of the Immigration and Nationality Act
(INA), to meet a shortage of workers to
perform seasonal agricultural services
(SAS), during fiscal year (FY) 1993, is
zero.

Notice is also given that the
Secretaries have calculated jointly the
annual numerical limitation on the
number of such aliens who should be
admitted or who should otherwise
acquire the status of aliens lawfully
admitted for temporary residence, under
section 210A of the INA. The annual
numerical limitation for FY 1993 is
506,883. This number represents the
upper limit on the number of aliens who
may be authorized for admission or
adjustment of status.

The actual number of aliens to be
admitted or whose status is to be
adjusted for FY 1993 is the zero
"shortage number" announced above.
DATES: This notice is effective during
the period October 1, 1992, through
September 30, 1993, unless superseded
by a subsequent notice.
FOR FURTHER INFORMATION CONTACT.
Mr. Gary B. Reed, DO4 telephone (202)
523-6007, or Mr. Al French, USDA;
telephone (202) 720-4737.
SUPPLEMENTARY INFORMATION: Section
303 of the Immigration Refomn arid
Control Act of 1986 added section 210A
to the Immigration and Nationality 'Act
(INA). Section 210A of the INA requires
that before the beginning of each FY,
starting with FY 1990 and ending with
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FY 1993, the Secretaries determine
jointly, according to a specific statutory
formula, the number of additional aliens
(if any) who should be admitted to the
United States or who should otherwise
acquire the status of aliens lawfully
admitted for temporary residence to
meet a shortage of workers to perform
SAS. These aliens are known as
replenishment agricultural workers
(RAWs) and the number of such
workers to be admitted in each FY is
known as the "shortage number." The
INA further provides that the Attorney
General shall provide for the admission
of a number of RAWs equal to the
shortage number, or, if less, a number of
RAWs equal to the annual numerical
limitation which is established by a
statutory formula contained in section
210A(b) of the INA. The Secretaries
make the calculation of the annual
numerical limitation concurrently with
their determination of the shortage
number. Regulations regarding the
procedure used in the determination of
the shortage number and calculation of
the annual numerical limitation have
been promulgated jointly by the
Secretaries. Identical versions of the
regulations were published in the
Federal Register on January 2, 1990 (55
FR 106), and are located at 7 CFR part le
and 29 CFR part 503. Criteria for
admission as a RAW are established by
the Immigration and Naturalization
Service (INS) in regulations located at 8
CFR part 210a.

Because the INS was unable to
complete adjudication of all special
agricultural worker (SAW) applications
by the end of FY 1992, the Secretaries
will recalculate the annual numerical
limitation prior to the end of each fiscal
quarter. This will be done each time by
including all those aliens who have been
finally adjudicated as SAWs subsequent
to any earlier determination of the
annual numerical limitation, and by
adjusting the number of SAWs who
worked in SAS to take into account the
increase in the number of reportable
workers who obtained SAW status.
These quarterly recalculation will
continue until the Secretaries are
advised by INS and the Director of the
Bureau of the Census (the Director) that
all applications for SAW status have
been finally adjudicated. Thereafter, the
annual numerical limitation will be
calculated annually for the entire FY.

In recognition of the uncertainties
associated with agricultural production,
section 210A(a)(7) of the INA contains
emergency procedures for adjusting the.
shortage number. The procedures
through which a group or association
representing employers or potential

employers of individuals who perform
SAS may request an increase in the
shortage number are set forth in 7 CFR
le.20 and 29 CFR 503.20. Until the
Secretaries are advised by INS and the
Director that all applicants for SAW
status have been finally adjudicated, if
an emergency increase in the shortage
number is granted pursuant to 7 CFR
le.20 and 29 CFR 503.20, but additional
RAWs would otherwise be barred from
entry due to the annual numerical
limitation, the Secretaries will
recalculate the annual numerical
limitation based upon the most recent
data available from INS and the
Director.

Authority: 6 U.S.C. 1161.
Done at Washington, DC, this 25th day of

September 1992.
Daniel A. Sumner,
Assistant Secretary for Economics. U.S.
Department of Agriculture.

Done at Washington, DC, this 24th day of
September 1992.
Lynn Martin;
Secretary of Labor.
[FR Doc. 92-23790 Filed 9-30-92: 8:45 am]
SILUNG CODES 3410-01-M, 4510-23-M

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

September 25, 1992.
The Department of Agriculture has

submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extension, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requested; (5) Who will
be required or asked to report; (6) An
estimate of the number of responses: (7)
An estimate of the total number of hours
needed to provide the information; (8)
Name and telephone number of the
agency contact person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer.
USDA., OIRM, room 404-W Admin.
Bldg., Washington, DC 20250, (202) 690-
2118.

Revision

e Animal and Health Inspection
Service
Animal Welfare
APHIS 7001, 7002. 7003, 7006, 7006A,

7009, 7011, 7019, 7020. 7023, VS 18-1A,
18-5

Recordkeeping; On occasion; Weekly
Semi-annually; Annually State or
local governments: Businesses or
other for-profit; Nonprofit institutions;
Small businesses or organizations; 72,
773 responses; 237,382 hours

Jerry Depoyster 301 436-7586

Extension

- Agricultural Marketing Service
Dried Prunes Produced in California-

Marketing Order No. 993
Recordkeeping; On occasion; Monthly;

Annually Farms; Businesses or other
for-profit Small Businesses or
organizations; 2,182 responses; 552
hours

Mark Hessel (202) 720-3923

New Collection

Food and Nutrition Service
State Automated Systems Study
One-time only
State or local governments; 5,457

responses; 2,651 hours
Martha A. Mayes (703) 305-2147

Larry Roberson.
Deputy Departmental Clearance Officer.
(FR Doc. 92-23789 Filed 9-30-92; 8:45 am]
eILLING CODE 3410-01-M

DEPARTMENT OF COMMERCE

Performance Review Board;
Membership

This notice announces membership of
the Departmental Performance Review
Board (PRB) in the Department of
Commerce. The purpose of the
Departmental PRB is to review the
performance appraisals of appointing
authorities and their immediate deputies
who are in the SES, and SES members
whose ratings are initially prepared by
their respective appointing authorities.

These Departmental PRB members are
appointed for a two year term. The list
of members is as follows:

Organization/member/type of 1 erm
appointment expiration

Office of the Secretary (Immediate
Office):
Mary Ann Fish, Deputy Assistant

Secretary for White House Uai-
son (NC) ......................... .........

General Counsel:
Lynn S. West Deputy General

Counsel (NC) .................................

11194

11/94

I I
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Organization/member/type of Term
appointment expiration

Barbara S. Fredericks, Assistant
General Counsel for Adminis-
tration (C) .......................................

Chief Financial Officer and Assist-
ant Secretary for Administration:
Otto J. Wolff, Deputy Assistant

Secretary (NC).............................
Mark E. Brown, Director. Office

of Budget (C) .................................
Minority Business Development

Agency:
William H. Bailey, Deputy Direc-

tor (NC) ........................................
Bharat K. Bhargava, Assistant Di-

rector for Operations (NC)....
Economics and Statistics Adminis-

tration
Susanne H. Howard, Deputy

Under Secretary (NC) ..................
Allan H. Young, Chief Statisti-

cian, Bureau of Economic
Analysis (C) ...................................

0. Bryant Benton, Associate Di-
rector for Field Operations,
Bureau of the Census (C) ...........

Harry A. Scarr, Deputy Assistant
Secretary for Statistical Affairs
(C ) ...................................................

Frederick T. Knickerbocker, Ex-
ecutive Director (C) ...................

Technology Administration:
Lyle H. Schwartz, Director, Mate-

rials Science and Engineering
Laboratory (NIST) (C) ..................

Guy W. Chamberlin, Director of
Administration (NIST) (C) ............

George A. Sinnott, Director for
International and Academic Af-
fairs (NIST) (C) ............................

Lura J. Powell, Chief, Biotechnol-
ogy Division (NIST) (C) ................

John C. Williams, Director, Office
of Technology Policy (C) .............

National Telecommunications and
Information Administration:
Charles M. Rush, Chief Scientist

(C) ................................... ...........

William F. Maher, Jr., Associate
Administrator, Office of Policy
Analysis and Development (C)

Economic Development Administra-
tion:
Richard S. Seline, Deputy Assist-

ant Secretary for Program Sup-
port (NC) ...................................

John E. Corrigan, Atlantic Re-
gional Director (C) ........................

International Trade Administration:
Augustine D. Tantillo, Deputy As-

sistant Secretary for Textiles,
Apparel and Consumer Goods
(NC) ........................................

Peter A Cashman, Director,
Office of the Pacific Basin (C)....

George Muller, Director, Office of
Export Trading Company Af-
fairs (C) .......................................

Francis J. Sailer, Deputy Assist-
ant Secretary for Investiga-
tions, Import Administration
(NC) ......................... ..................

Lawrence B. Ryan, Deputy As-
sistant Secretary for Technolo-
gy and Aerospace Industries
(NC ) ................................................

Holly A. Kuga, Director, Office of
Agreements Compliance (C) .......

Roland L. McDonald, Director,
Office of Antidumping Compli-
ance (C) .........................................

11/94

11/94

11/94

11/93

11/93

11/94

11/94

11/94

11194

11/94

11/93

11/93

11/94

11/93

11/94

11/93

11/93

11/94

11/94

11/93

11/93

11/93

11/94

11/94

11/93

l1/f3

Organization/member/type of Term
appointment expiration

Christina M. Bolton, Deputy As-
sistant Secretary for Basic In-
dustries (NC) ................................. 11/93

National Oceanic and Atmospheric
Administration:
Thomas N. Pyke, Assistant Ad-

ministrator for National Envi-
ronmental Satellite, Data and
Information Services (C) .............. 11/93

James W. Brennan, Deputy Gen-
eral Counsel for Atmospheric
and Ocean Research and
Services (C) ................................... 1193

Ronald D. McPherson, Director,
National Meteorological Center
(C) .................................................. 11/93

Thomas A. Campbell, General
Counsel (NC) ................................. 11/93

Carmen J. Blondin, Deputy As-
sistant Secretary for Interna-
tional Interests (C) ........................ 11/93

Alan A. Thomas, Deputy Assist-
ant Administrator for Oceanic
and Atmospheric Research (C).. 11/93

Richard A. Edwards. Deputy As-
sistant Secretary (NC) .................. 11/93

William W. Fox, Jr., Assistant Ad-
ministrator for National Marine
Fisheries Service (NC) ................. 11/93

Patent and Trademark Office:
Stephen G. Kunin, Deputy Assist-

ant Commissioner for Patents
(C) ........................... 11/93

bQyd L Alexander, Deputy As-
sistant Commissioner for Infor-
mation Systems (C) ...................... 11/93

Bureau of Export Administration:
John A. Richards, Deputy Assist-

ant Secretary for Industrial Re-
sources Administration (C) .......... 11/93

James LeMunyon, Deputy Assist-
ant Secretary for Export Ad-
ministration (NC) ....................... 11/93

William V. Skidmore, Director.
Office of Antiboycott Compli-
ance (C) ........................................ 11/93

Persons desiring further information
about the Departmental PRB or its
membership may contact Mr. Thomas J.
Lambiase, Executive Secretary to the
Departmental PRB, Office of Human
Resources Management, Herbert C.
Hoover Building, Room 5102,
Washington, DC 20230 (202) 377-3453.

Dated: September 24, 1992.

Thomas 1. Lambiase,

Executive Secretary, Departmental
Performance Review Board, Department of
Commerce.

[FR Doc. 92-23780 Filed 9-30-92; 8:45 am]
BILLNG CODE 3510-8S-M

National Oceanic and Atmospheric
Administration

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management
Council's (Council) Groundfish

Management Team (GMT) will hold a
public meeting on October 13-15, 1992.
The meeting will begin on October 13 at
1 p.m. and adjourn on October 15 at 4:30
p.m. The GMT will meet in the
Conference Room of the Pacific States
Marine Fisheries Commission in the
Oregon Department of Fish and Wildlife
(ODFW) building, 2501 SW First
Avenue, suite 200, Portland, Oregon, on
October 13 and on October 15. On
October 14 ONLY, beginning at 8 a.m.,
the meeting site will be moved to the
Multnomah Falls Room at the Red Lion
Hotel-Portland Downtown, 310 SW
Lincoln Street, Portland, OR.

The GMT will: (1) Prepare the annual
Stock Assessment and Fishery
Evaluation document and final
recommendations for 1993 groundfish
harvest levels; (2) discuss environmental
and socio-economic analyses of
proposed Pacific whiting and salmon by-
catch measures; and (3] review the
individual quota proposal under Council
consideration. Other issues of
importance to the West Coast
groundfish industry may also be
discussed. The GMT will prepare
recommendations on these issues for
presentation to the Council at its
upcoming meeting on November 17-20 in
Seattle, WA.

For more information contact
Lawrence D. Six, Executive Director,
Pacific Fishery Management Council,
Metro Center, suite 420, 2000 S.W. First
Avenue, Portland, OR 97201; telephone:
(503) 326-6352.

Dated: September 25, 1992.
Richard H. Schaefer,
IDirector, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.
[FR Doc. 92-23826 Filed 9-30-92; 8:45 am]
elUJNG CODE 351O-22-d

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton and Wool
Textile Products Produced or
Manufactured In Uruguay

September 25, 1992.
AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).
ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits for the new agreement year.

EFFECTIVE OATE: October 2, 1992.
FOR FURTHER INFORMATION CONTACT:
Nicole Bivens Collinson, International
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Trade Specialist, Office of Textiles and
Apparml, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March

3, 1972, as amended. section 204 of the
Agricultural Act of 1956, as amended 17
U.S.C. 1854).

In exchange of notes dated July 27.
1992 and August 18, 1992, the
Governments of the United States and
Uruguay agreed to extend their current
bilateral agreement through June 30,
1993.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
limits for the period July 1, 1992 through
June 30, 1993.

A copy of the current bilateral
agreement is available from the Textiles
Division, Bureau of Eoonomic and
Business Affairs. U.S. Department of
State (202) 647-3989.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 56 FR 60101.
published on November 27. 1991).

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.
Augie D. Tantillo,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for tim Implementation of Textile
Agreements
September 25, 1992.
Commissioner of Customs,
Department of the Treasury, Washington, DC

20229.
Dear Commissioner: Under the terms of

section 204 of the Agricultural Act of 1958. as
amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20.
1973, as further extended on July 31, 1991,
pursuant to the Bilateral Cotton and Wool
Textile Agreement, effected by exchange of
notes dated December 30. 1983 and January
23, 1984, as amended and extended, between
the Governments of the United States and
Uruguay; and in accordance with the
provisions of Executive Order 11651 of March
3, 1972, as amended, you are directed to
prohibit, effective on October 2 1992. entry

into the United States for consumption and
withdrawal from warehouse for consumption
of cotton and wool textile products in the
following categories, produced or
manufactured in Uruguay and exported
during the twelve-month period beginning on
July 1, 1992 and extending through june 30,
1993. in excess of the following levels of
restraint:

Category I Twe,.v4ronim retrkAlimit

334 ..................................... 104,155 dozen.
335 .................................... 89,661 dozen.
410 .......... . .. 2,713,607 square meters

of vAiid not more then
1.50.634 square
meters shall be in Cate-
gory 410-A2 and not
more tan 2498,242
sque melm uiall be
in Category 410-B

433 ............... 16,203 dozen.
434 ............... 24,173 dozen.
435 .............................. 48,620 dozen.
442 ....................... 34.535 dozoe.

' The limits have not been adjusted to account for
any imports exported after June 30, 1992.2 Category 440-A: only HTS numbers
5111.11.3000, 5111.11.7030, 5111.11.7060.
5111.19.2000, 5111.19.6020, 5111.19.6040,
5111.19.600. 5111.10.6080, 5111.M .0i0,
5111.30.9000, 5111.90.3000, 5111.90.8000.
5212.11.1010, 5212.12.1010. 5212.13.1010,
5212.14.1010, 5212.15.1010, 5212.21.1010,
5212.22.1010, 5212.23.1010, 5212.24.1010,
5212.25.1010, 5311.00.2000, 5407.91.0510,
5407.92.0510, 5407.93.0510, 6407.94.0510.
5408.31.0510, 5408.32.0510, 5408:33.0510,
5408.34.0510, 5515.13.0510. 5515.22.0610,
5515.92.0510, 5516.31.0510. 5516.32.0510,
5516.33.0510, 551634.510 and 6301200020.

3Category 410--B: only HTS numbers
5007.10.6030, 5007.90.6030, 5112.11.2030,
5112.11.2060, 5112.19.9010. 6112.19.9020,
5112.19.9030, 5112.10.9040, 6112.19.900.
5112.19.9060, 5112.20.3000, 5112.30.3000,
5112.90.3000, 5112.90.9010, 5112.90.990,
5212.11.1020, 5212.12.1020, 5212.13.1020,
5212.14.1020, 5212.15.1020, 5212.21.1020,
5212.22.1020. 5212.23.1020, 5212.24.1020,
5212.25.1020, 5309.21.2000, 5309.29.2000,
5407.91.0520, 5407.02.0520, 5407.9&0520.
5407.94.0520. 5408.31.0520, 5408.32.0520,
5408.33.0520, 5408.34.0520, 5515.13.0520,
5515.22.0520, 5515.92.0520. 5516.31.0520,
5516.32.0520, 5516.33.0520 and 5516.34.0520.

Imports charged to these category limits for
the period July 1, 1091 through June 30,1992
shall be charged against those levels of
restraint to the extent of any unfilled
balances. In the event the limits established
for that period have been exhausted by
previous entries, such goods shall be subject
to the levels set forth in this directive.

The limits set forth above are subject to
adjustment in the future pursuant to the
provisions of the current bilateral agreement
between the Governments of the United
States and Uruguay.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking prouisions of 5
U.S.C. 553(a)(1).

Sincerely,

Auggie D. Tantillo,

Chairman, Committee for the Implementation
of Textile Agreents.

[FR Doc. 92-23803 Filed 9-30-92. &45 am]

BILLING CODE 3510-DR-F

Denial of Participation in the Special
Access and Special Regime Programs

September 25,1992.

AeENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of-Customs denying the
right to participate in the Special Access
and Special Regime Programs.

EFECTIVE DATE: November 1. 1992.

FOR FURThER W4OAMAIITON CONTACT:
Lori E. Goldberg, International Trade
Specialist, Office of Textiles and
Apparel. U.S. Department of Commerce,
(202) 377-3400.

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March

3, 1972, as amended: section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The Committee for the
Implementation of Textile Agreements
(CITA) has determined that F.M.
Industries and F. C. Industries are in
violation of the requirements set forth
for participation in the Special Access
and Special Regime Programs.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs, effective on
November 1, 1992. to deny F.M.
Industries and F. C. Industries the right
to participate in the Special Access and
Special Regime Programs, for a period of
three months, from November 1, 1992
through January 31,1993.

Requirements for participation in the
Special Access Program are available in
Federal Register notices 51 FR 21208,
published on June 11, 1986; 52 FR 26057,
published on July 10, 1987; and 54 FR
50425, published on December 6, 1989.

Requirements for participation in the
Special Regime Program are available in
Federal Reisir notices 53 FR 15724.
published on May 3, 19t 53,FR 32421,
published on August 25, 198& 58 FR
49346, published on December 7, 1988;
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and 54 FR 50425, published on December
6, 1989.
Auggie D. Tantillo,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements
September 25, 1992.
Commissioner of Customs,
Department of the Treasury, Washington, DC

20229.
Dear Commissioner: The purpose of this

directive is to notify you that the Committee
for the Implementation of Textile Agreements
has determined that F.M. Industries and F.C.
Industries are in violation of the requirements
for participation in the Special Access and
Special Regime Programs.

Effective on November 1, 1992, you are
directed to prohibit F.M. Industries and F.C.
Industries from further participation in the
Special Access and Special Regime Programs,
for a period of three months, from November
1, 1992 through January 31, 1993. Goods
accompanied by Form ITA-370P which are
presented to U.S. Customs for entry under the
Special Access and Special Regime Programs
will no longer be accepted. In addition, for
the period November 1, 1992 through January
31, 1993, you are directed not to sign ITA-
370P forms for export of U.S.-formed and cut
fabric for F.M. Industries and F.C. Industries.

Sincerely,
Auggie D. Tantillo,
Chairman, Committee for the Implementotion
of Textile Agreements.
[FR Doc. 92-23802 Filed 9-30-92; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND

SPACE ADMINISTRATION

[OMB Control No. 9000-00181

OMB Clearance Request for
Certification of Independent Price
Determination and Parent Company
and Identifying Data

AGENCIES: Department of Defense
(DOD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).
ACTION: Notice of request for a approval
of a previously approved OMB
clearance (9000-0018).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat has submitted to the Office
of Management and Budget (OMB) a
request for approval of a previously
approved information collection

requirement concerning Certification of
Independent Price Determination and
Parent Company and Identifying Data.
DATES: Comments may be submitted on
or before November 2, 1992.
ADDRESSES: Send comments to Mr. Peter
Weiss, FAR Desk Officer, OMB, room
3235, NEOB, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
Beverly Fayson, Office of Federal
Acquisition Policy, GSA (202) 510-4755.
SUPPLEMENTARY INFORMATION:

A. Purpose

Agencies are required to report under
41 U.S.C. 252(d) and 10 U S.C. 2305(d)
suspected violations of the antitrust
laws (e.g., collusive bidding, identical
bids, uniform estimating systems, etc.) to
the Attorney General.

As a first step in assuring that
Government contracts are not awarded
to firms violating such laws, offerors on
Government contracts must complete
the certificate of independent price
determination. An offer will not be
considered for award where the
certificate has been deleted or modified.
Deletions or modifications of the
certificate and suspected false
certificates are reported to the Attorney
General.

B. Annual Reporting Burden

The annual reporting burden is
estimated as follows: Respondents,
64,250; responses per respondent, 20,
total annual responses, 1,285,000,,
preparation hours per response, .02; and
total response burden hours, 25,700.

Obtaining Copies of Proposals

Requester may obtain copies of OMB
applications or justifications from the
General Services Administration, FAR
Secretariat (VRS), room 4037,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.
9000-0018, Certification of Independent
Price Determination and Parent
Company and Identifying Data, in all
correspondence.

Dated: September 25, 1992.
Beverly Fayson,
FAR Secretariat.
IFR Doc. 92-23794 Filed 9-30-92; 8:45 am]
BILLING CODE 6820-34-M

DEPARTMENT OF EDUCATION
Notice of Proposed Information

Collection Requests

AGENCY: Department of Education.
ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Office of
Information Resources Management,
invites comments on the proposed
information collection requests as
required by the Paperwork Reduction
Act of 1980.

DATES: Interested persons are invited to
submit comments on or before October
21, 1992.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok: Desk Officer,
Department of Education, Office of
Management and Budget, 726 Jackson
Place, NW., room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection request should be
addressed to Cary Green, Department of
Education, 400 Maryland Avenue, SW.,
Room 5624, Regional Office Building 3,
Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT:
Cary Green (202) 708-5174.

SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the information collection, violate
State or Federal law, or substantially
interfere with any agency's ability to
perform its statutory obligations. The
Director of the Information Resources
Management Service, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing or
reinstatement; (2) Title; (3) Frequency of
collection; (4) The affected public; (5)
Reporting burden; and/or (6)
Recordkeeping burden; and (7) Abstract.
OMB invites public comment at the
address specified above. Copies of the
requests are available from Cary Green
at the address specified above.

Dated: September 25, 1992.

Cary Green,
Director, Information Resources Manogement
Service.

Office of Elementary and Secondary
Education

Type of Review: Existing.
Title: Application for Grants under the

Women's Educational Equity Act
(WEEA) Program

Frequency: Annually.

45374



Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Notices

Affected Public: Individuals or
households; state or local governments;
non-profit institutions.

Reporting Burden:
Responses: 400.
Burden Hours: 6,400.
Recordkeeping Burden:
Recordkeepers: 0.
Burden Hours: 0.
Abstract: This form will be used by

State educational agencies to apply for
funding under the Women's Educational
Equity Act (WEEA) Program. The
Department will use the information to
make grant awards.

Office of Postsecondary Education

Type of Review: Revision.
Title: Free Application for Federal

Student Aid.
Frequency: Annually.
Affected Public: Individuals or

households.
Reporting Burden:
Responses: 7,924,954.
Burden Hours: 8,823,464.
Recordkeeping Burden:
Recordkeepers: 0.
Burden Hours: 0.
Abstract: The information is used to

calculate the Pell Grant Index (PGI) for
the distribution of Pell Grants and the
Family Contribution (FC) used by
financial aid administrators to
determine the amount of a student's
SEOG, College Work-Study, Perkins
Loan, and Stafford Loan. The PGI is
governed by Section 411 and the FC by
Part F of the Higher Education Act of
1965, as amended.

Office of Postsecondary Education

Type of Review: Revision.
Title: Student Aid Report ISAR).
Frequency: Annually.
Affected Public: Individuals or

households; non-profit institutions,
business or other for-profit.

Reporting Burden:
Responses: 13.103,260.
Burden Hours: 2.331,273.
Recordkeeping Burden:
Recordkeepers: 7,300.
Burden Hours: 599,486.
Abstract: The Student Aid Report

ISAR) is used to notify applicants of
their eligibility to receive Federal
financial aid. The forms are submitted
by the applicants to the participating
institution of their choice. The
institution submits part 3 of the SAR to
the Department to receive funds for the
applicant.

[FR Doc. 92-23768 Filed 9-30-92; 845 am]
BILLING CODE 4000-01-M

[CFDA No.: 84-195P]

Bilingual Education: Educational
Personnel Training Program; Notice
Inviting Applications for New Awards
for Fiscal Year (FY) 1993

Purpose of Program: To provide
assistance to meet the need for
additional or better trained educational
personnel for programs for limited
English proficient (LEP) persons.

Eligible Applicants: Institutions of
higher education.

Deadline for Transmittal of
Applications: January 27, 1993.

Deadline for Intergovernmental
Review:" March 29, 1993

Applications Available: October 23,
1992.

Available Funds: $2.5 million.
Estimated Range of A wards: $65.000-

$190,000.Estimated A verage Size of A wards:
$150,000.

Estimated Number of Awards: 17.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 48 months.
Applicable Regulations: (a) The

Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77. 79, 81, 82, 85, and
86; and (b) The regulations for this
program in 34 CFR parts 500 and 561.

Priority: The Priority in the notice of
final priority for this program, as
published elsewhere in this issue of the
Federal Register, applies to this
competition.

Selection Criteria: In evaluating
applications for grants under this
program, the Secretary uses the
selection criteria in 34 CFR 561.31.

In addition to the maximum of 100
points awarded under 34 CFR 561.31, the
program regulations in 34 CFR 561.24b)
provide that the Secretary distributes 10
additional points among the factors
listed in 34 CFR 561.32(a). For this
completion the Secretary distributes the
10 additional points as follows:

(1) Job placement and development
(34 CFR 561.32a)(1))-I point.

(2) Evidence of prior participant's
success in serving LEP children in
accordance with the needs identified in
the prior project (34 CFR 561.32(a){2))-1
point.

(3) Evidence of demonstrated capacity
and cost effectiveness as described in 34
CFR 561.31(d) and (f) (34 CFR
561.32(a)(3)--8 points.

For Applications or Information
Contact: Cynthia ]. Ryan, U.S.
Department of Education, 400 Maryland
Avenue, SW., Room 5006. Swlter
Building. Washington DC 2020.4842.
Telephone: (202) 205-8722. Deaf and

hearing impaired individuals may call
the Federal Dual Party Relay Service at
1-800-8339 (in the Washington DC 202
area code, telephone 708-9300) between
8 a.m. and 7 p.m., Eastern time.

Program Authority: 20 U.S.C. 3321.
Dated: September 23, 1992.

Nguyen Ngoc-Bich,
Acting Director, Office of Bilingual Education
and Minority Languages Affairs.
[FR Doc. 92-23774 Filed 9-30-92; 8:45 am]
BILLING CODE 400-1-M

Bilingual Education: Educational
Personnel Training Program; Final
Priority for Fiscal Year 1993

AGENCY: Department of Education.

ACTION: Notice of final priority for fiscal
year 1993.

SUMMARY: The gecretary announces an
absolute priority for the fiscal year (FY)
1993 competition under the Bilingual
Education: Educational Personnel
Training (EPT) Program. The Secretary
takes this action to focus Federal
financial assistance on an identified
national need. The priority is intended
to assist institutions of higher education
(IHEs) to meet the need for additional or
better trained teachers of limited English
proficient (LEP) students in mathematics
and science.
EPPECTM DATE This priority takes
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments If
you want to know the effective date of
this priority, call or write the
Department of Education contact
person.
FOR FURTHER INFORMATION CONTACT.
Cynthia J. Ryan. U.S. Department of
Education, 400 Maryland Avenue SW.,
room 5086, Switzer Building.
Washington, DC 20202-B642. Telephone:
(202) 205-8842. Deaf and hearing
impaired individuals may call the
Federal Dual Party Relay Service at 1-
800-877-8339 (in the Washington, DC
202 area code. telephone 708-9300)
between 8 a.m. and 7 p.m., Eastern time.
SUPPLEMENTARY mFORMATON Awards
under the EPT Program are made to
IHEs to prepare additional or better
trained educationalpersonnel for
programs for limited English proficient
students. The authority for the EPT
Program is section 7041 of the Bilingual
Education Act (20 U:S.C. 3321).

The Secretary announces an absolute
priority for the FY 1993 competition
under the EPT Program to assist WEs in
preparing teachers to meet the needs of
LEP students in mathematics and
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science. This competition supports the
President's AMERICA 2000 strategy for
helping the Nation move itself toward.
the National Education Goals,
particularly Goal 3 and Goal 4. Goal 3
calls for all students to demonstrate
competency in challenging subject
matter, including mathematics and
science. Goal 4 calls for American
students to be first in the world in
science and mathematics achievement
by the year 2000. Under this priority, all
EPT funds that are not committed to
continuing projects will be reserved for
projects that prepare teachers to help
LEP students achieve competence in
mathematics and science.

On June 17, 1992, the Secretary
published a notice of proposed priority
for this program in the Federal Register
(57 FR 27036).

Note: This notice of final priority does not
solicit applications. A notice inviting
applications under this competition is
published in this issue of the Federal
Register.

Analysis of Comments and Changes

In response to the Secretary's
invitation in the notice of proposed
priority, three parties submitted
comments. An analysis of the comments
and of the changes in the priority since
publication of the notice of proposed
priority follows. Technical and other
minor changes-and suggested changes
the Secretary is not legally authorized to
make under the applicable statutory
authority-are not addressed.

Comments: Each commenter
expressed concern that the proposed
priority did not specify options for the
types of certification that would be
allowable under this priority. Two of the
commenters believed the proposed
priority would exclude programs that
train teachers to be certified in bilingual
education or English-as-a-second-
language (ESL). The third commenter
believed the priority would exclude
certification in mathematics and
science.

Also, one commenter expressed the
concern that the proposed priority
appeared to limit participation to
bilingual education and ESL teachers.
This commenter was concerned that
limiting participation in the program to
bilingual education and ESL teachers
would exclude the participation of
mathematics and science teachers who
need training in providing instruction to
LEP students.

Discussion: The Bilingual Education
Act requires that preservice and
inservice training under the EPT
Program assist educational personnel in
meeting State and local certification
requirements.

The Act, however, does not specify
the program areas in which participants
may need to obtain certification so that
they may meet the instructional needs of
the LEP students they will be serving.
The purpose of the priority is to assist
IHEs to meet the need for additional and
better trained teachers of LEP students.
The Secretary does not intend for the
priority in this notice to limit
certification options. Moreover, the
Secretary does not intend for the
priority to limit participation in training
programs to bilingual education and ESL
teachers, but rather intends that
applications submitted under the
priority allow for the participation of
any teacher of LEP children in need of
this training.

Changes: The Secretary has reworded
the priority to clarify the types of
certification and participants that will
be allowable in applications funded
under this priority.

Priority

Under 34 CFR 75.105(c)(3), the
Secretary gives an absolute preference
to applications that meet the following
priority. The Secretary funds under this
competition only applications that meet
this absolute priority:

Training to prepare teachers to
instruct limited English proficient
children in one or both of the following
core curriculum areas: mathematics or
science. The training must be designed
to assist participants in meeting State
and local certification requirements.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
The objective of the Executive order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance.

In accordance with the order, this
document is intended to provide early
notification of the Department's specific
plans and actions for this program.

Applicable Program Regulations: 34
CFR parts 500 and 561.

Program Authority: 20 U.S.C. 3321.
(Catalog of Federal Domestic Assistance
Number 84.195P Bilingual Education:
Educational Personnel Training Program)

Dated: September 11, 1992.
Lamar Alexander,
Secretary of Education.
[FR Doc. 92-23766 Filed 9-30-92; 8:45 am]
BILLING CODE 4000-01-M

[CFDA No. 84.031A, CFDA No. 84.031G]

Notice Inviting Applications for
Designation as an Eligible Institution
for Fiscal Year 1993 for the
Strengthening Institutions Program
and the Endowment Challenge Grant
Program

Purpose: Institutions of higher
education must meet specific statutory
and regulatory requirements to be
designated eligible to receive funds
under the Strengthening Institutions
Program and the Endowment Challenge
Grant Program.

Deadline for Transmittal of
Applications: November 30, 1992.

Applications Available. October 16,
1992.

Eligibility Information: Under section
312 of the Higher Education Act of 1965,
as amended (HEA), an institution of
higher education qualifies as an eligible
institution under the Strengthening
Institutions and Endowment Challenge
Grant Programs if, among other
requirements, it has a high enrollment of
needy students, and its educational and
general (E&G) expenditures are low per
full-time equivalent (FTE) undergraduate
student, in comparison with the average
E&G expenditures per FTE student of
institutions that offer similar
instruction.The complete eligibility
requirements are found in 34 CFR 607.2
through 607.5 of the Strengthening
Institutions Program regulations.

As a result of amendments made to
the statute relating to institutional
eligibility requirements, an institution
may qualify as an eligible institution if it
is fully accredited by a nationally
recognized accrediting agency and is
legally authorized by the State in which
it is located to be a junior or community
college or to provide a bachelors degree
program. Such an institution no longer
has to satisfy those requirements for five
years before being eligible to receive
funds.

Enrollment of Needy Students: Under
34 CFR 607.3(a), an institution is
considered to have a high enrollment of
needy students if-

(1) At least 50 percent of its degree
students received financial assistance
under one or more of the following
programs: Pell Grant, Supplemental
Educational Opportunity Grant, College
Work Study, or Perkins Loan Program;
or (2) The percentage of its
undergraduate degree students, who
were enrolled on at least a half-time
basis and received Pell Grants exceeded
the median percentage of undergraduate
degree students who were enrolled on at
least a half-time basis and received Pell

45376



Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Notices

Grants at comparable institutions that
offer similar instruction. To qualify
under the second criterion, an
applicant's Pell grant percentage must
be more than the median for its category
provided on the table in this notice.

E&G Expenditures Per FTE Students:
An applicant should compare its
average E&G expenditure/FTE student
to the average E&G expenditure/FTE
student for its category of institution
contained in the table in this notice. If
the applicant's average E&G expenditure
for the 1990--91 base year is less than the
averagefor its category, the applicant
meets this eligibility requirement.

The applicant's E&G expenditures are
the total amount expended by the
institution during the base year for
instruction, research, public service,
academic support, student services,
institutional support, operation and
maintenance, scholarships and
fellowships, and mandatory transfers.

The following table identifies the
relevant median Pell Grant percentages
and the average E&G expenditures per
FTE student for the 1990-91 base year.

Median AveragePell E~Grant _ 9j-er

percent- student
age ___

2-year public institutions ............ 37.0 $6.225
2-year non-profit private insti-

tutions ..................................... 43.0 11.565
4-year public institutions ............. 32.0 10,928
4-year non-profit private insti-

tutions ........................................ 30.0 14,350

Waiver Information: Applicants
unable to meet the high needy student
enrollment requirement and/or the low
E&G expenditure requirement may
apply to the Secretary for waiver of
these requirements under various
options described in 34 CFR 607.3(b) and
34 CFR 607.4 (c) and (d), respectively.

For the purpose of 34 CFR 607.3(b)(2),
under which an applicant must
demonstrate that at least 30 percent of
the students it served in base year 1990-
91 were from low-income families, "low-
income" is defined as an amount that
does not exceed 150 percent of the
amount equal to the poverty level as
established by the U.S. Bureau of the
Census. The following table sets forth
the low-income levels for various sizes
of families.

For the purposes of this waiver
provision, low-income families are
identified according to the following:

FISCAL YEAR 1991 ANNUAL LOW-INCOME

LEVELS

Size of
family

unit

Contiguous
48 States,
the District

of
Columbia,

and outlying
jurisdictions

Alaska

1 .............. $9.930 $12,435 $11,415
2 .............. 13,320 16,665 15,315
3 .............. 16.710 20,895 19,215
4 .............. 20,100 25,125 23,115
5 .............. 23,490 29,355 27.015
6.............. 26,880 33,585 30,915
7 .............. 30,270 37,815 34.815
8 ......... 33,660 42,045 38,715

For family units with more than eight
members, add the following amount for
each additional family member: $3,390
for the contiguous 48 states, the District
of Columbia and outlying jurisdictions;
$4,230 for Alaska; and $3,900 for Hawaii.

The figures shown under family
income represent amounts equal to 150
percent of the family income levels
established by the U.S. Bureau of the
Census for determining poverty status.
These levels were published by the U.S.
Department of Health and Human
Servicesin the Federal Register of
February 20; 1991, Volume 56, Number
34, Pages 5859-6861.

In reference to the waiver option
specified in section 607.3(b)(4) of the
regulation, information about '
"metropolitan statistical areas" may be
obtained by writing: National-Technical
Information Services, Document Sales,
5285 Port Royal Road, Springfield,
Virginia 22161, or calling (703) 487-4650.
The title of the document is
Metropolitan Statistical Areas, 1989
#PB89-192546. There is a charge for this
publication. Applicable Regulations:
Regulations applicable to the eligibility
process include: (a) The Strengthening
Institutions Program Regulations, 34
CFR part 607; (b) the Endowment
Challenge Grant Program Regulations,
34 CFR part 628; and (c) the Education
Department General Administrative
Regulations, 34 CFR parts 74, 75, 77, 82,
85, and 86.

For Applications or Information
.Contact Strengthening Institutions
Program Branch, Division of
Institutional Development, U.S.
Department of Education, 400 Maryland
Avenue, SW., room 3042, ROB#3,
Washington, DC 20202-5335, Telephone:
(202) 708-8839. Deaf and hearing
impaired individuals may call the
Federal Dual Party Relay Services at 1-
800-877-8339 (in the Washington, DC,
(202) area code, telephone 708-9300)
between 8 a.m. and 7 p.m., Eastern time.

Program Authority: 20 U.S.C. 1057 and
1065a.

Dated: September 24, 1992.
Carolynn Reid-Wallace,
Assistant Secretary for Postsecondary
Education.
[FR Doc. 92-23767 Filed 9-30-92; 8:45 am]
BILLING CODE 4000-01-M

National Assessment Governing
Board; Teleconference Meeting

AGENCY: National Assessment
Governing Board; Education.

ACTION: Amendment to notice.

SUMMARY: Notice is hereby given of an
amendment to the notice of the
teleconference meeting of the full Board
scheduled for September 29, 1992, at 800
North Capitol Street NW., suite 825,
Washington, DC, as published at 57 FR
38301, August 24, 1992. The
teleconference meeting will include the
Executive Committee and the
Achievement. Levels Committee at 11
a.m.

Dated: September'25, 1992.
Roy Truby,
Executive Director.
IFR Doc. 92-23800 Filed 9-3Q-92; 8:45 am]
BILUNG CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER92-730-000, et at.]

Northeast Utilities Service Company,
et al.; Electric Rate, Small Power
Production, and Interlocking
Directorate Filings

Take notice that the following filings

have been made with the Commission:

1. Northeast Utilities Service Co.

[Docket No. ER92-730-000]
September 23, 1992.

Take notice that on September 17,
1992, Northeast Utilities Service
Company tendered for filing additional
information requested by Commission
staff in the above-referenced docket.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

United Illuminating Co.

[Docket No. ER92-453--001
September 23, 1992.

Take notice that on September 17,
1992, United Illuminating Company
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tendered for filing its Refund Report in
the above-referenced docket.

Comment date: October 6, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Entergy Power, Inc.

IDocket No. ER92-843--&OGl
September 23. 1992.

Take notice that Entergy Power, Inc.
(EPI) on September 18, 1992 tendered for
filing an Interchange Agreement with
Associated Electric Cooperative, Inc.

EPI requests an effective date for the
Interchange Agreement that is sixty (60)
days after the date of filing, in
accordance with § 35.11 of the
Commission's regulations.

Comment date: October 7, 1992, in
a*ccordance with Standard Paragraph E
at the end of this notice.

Commonwealth Edison Co. of Indiana,
Inc.
[Docket No. ER92-845--000
September 23, 1992.

Take notice that on September 18,
1992, Commonwealth Edison Company
of Indiana, Inc. (Edison Indiana)
tendered for filing a letter agreement,
dated August 26, 1992 (Letter
Agreement), between Edison Indiana
and its parent, Commonwealth Edison
Company (Edison). The Letter
Agreement modifies certain provisions
of the Electric Service Agreement, dated
July 1, 1941, as amended, and the
Transmission Service Agreement, dated
May 1, 1958, as amended between
Edison Indiana and Edison. Edison
Indiana seeks an effective date of
January 1, 1992 and, accordingly, seeks
waiver of the Commission's notice
requirements. Edison Indiana proposes
to lower the return on common equity to
11.47 percent pursuant to a contractual
obligation in the agreements on file with
the Commission. Edison Indiana and
Edison have agreed that 11.47 percent
shall be a fixed rate of return, subject to
change under sections 205 and 206 of the
Federal Power Act and have agreed to a
revised capital structure resulting in
lower rates to be charged to edison by
Edison Indiana.

Copies of this filing were served upon
the Illinois Commerce Commission and
Edison.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Idaho Power Co.

[Docket No. ER92-651-0001
September 23, 1992.

Take notice that on September 15,
1992, Idaho Power Company (Idaho)
tendered for filing a letter and

attachments regarding amendment of its
request for a temporary rate increase for
the following wholesale contracts:
1. Idaho Power-Sierra Pacific Company

Agreement for a supply of Energy &
Power, dated March 10, 1960, FERC
Rate Schedule No. 30.

2. The City of Weiser-Idaho Power
Company Agreement for Supply of
Power, dated April 4, 1963, FERC Rate
Schedule No. 42;

3. Idaho Power-Utah Associated
Municipal Power Systems Agreement
for Supply of Power & Energy, dated
February 10, 1988, FERC Rate
Schedule No. 74.

4. Idaho Power Company-Washington
City, Utah, Agreement for Supply of
Power & Energy, dated July 6, 1987,
FERC Rate Schedule No. 74.
The amendment requests a change In

the effective dates during which the
temporary increase would be effective.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Commonwealth Electric Co.

[Docket No. ER92-354-000]
September 23, 1992.

Take notice that on September 11,
1992, Commonwealth Electric Company
tendered for filing additional
information requested by Commission
staff in the above-referenced docket.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Northern States Power Company

[Docket No. ER92-652-000]
September 23,1992

Take notice that on September 15,
1992, Northern States Power Company
tendered for filing an amendment in the
above-referenced docket.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Arizona Public Service Company

[Docket No. ER92-844-00]
September 23, 1992.

Take notice that on September 18,
1992, Arizona Public Service Company
(APS) tendered for filing revised Exhibit
B to the Wholesale Power Agreement
between APS and the Town of
Wickenburg (Wickenburg) (APS-FERC
Rate Schedule No. 74) and revised
Exhibit A to the Transmission Service
Agreement between APS and
Wickenburg (APS-FERC Rate Schedule
No. 170) collectively Exhibits and
Agreements). The Exhibits list ranges of
Maximum and Contract Demands
applicable under the Agreements.

No change from the currently effective
rate or revenue levels is proposed
herein.

No new facilities or modifications to
existing facilities are required as a result
of this revision.

A copy of this filing has been served
on Wickenburg and the Arizona
Corporation Commission.

Comment dote: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Minnesota Power & Light Co.

[Docket No. ER92-805-J000
September 23,1992.

Take notice that on September 17,
1992, Minnesota Power & Light Company
(Minnesota Power) tendered for filing an
Amended Notice of Cancellation for
replacement capacity and energy
service to Wisconsin Public Power, Inc.
SYSTEM (WPPI) under the Boswell 4
Operation, Ownership and Power Sales
Agreement, Rate Schedule FERC No.
158, in accordance with Amendment No.
1 to'that Agreement.

Minnesota Power requests an
effective date of September 1, 1992, and
requests waiver of the notice provisions
of § 35.25 of the Commission's
regulations.

Copies of this filing have been served
on WPPI, the Minnesota Public Utilities
Commission and the Wisconsin Public
Service Commission.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Pennsylvania Power & Light

[Docket No. ER92-687-M1]
September 23.1992.

Take notice that on September 21,
1992, Pennsylvania Power & Light
Company tendered for filing its Refund
Report in the above-referenced docket.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Idaho Power Co.

[Docket No. ER92-408-O00]
September 23, 1992.

Take notice that on September 1, 1992,
Idaho Power Company (Idaho) tendered
for filing an exhibit regarding Idaho's
wholesale sale to the Oregon Trail
Electric Consumers Cooperative.

Comment date: October 7. 1992, in
accordance with Standard Paragraph E
at the end of this notice.
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MDU Resources Group, Inc.

[Docket No. ER92-60-000l
September 24, 1992.

Take notice that on September 21,
1992, MDU Resources Group, Inc. filed
an application with the Federal Energy
Regulatory Commission under section
204 of the Federal Power Act requesting
authorization to issue not more than $50
million of short-term indebtedness on or
before December 31, 1994, with a final
maturity date no later than December
31.1995.

Comment date: October 7, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell.
Secretary.

[FR Doc. 92-23835 Filed 9-30-92: 8:45 aml
BILLING CODE 6717-01-M

IProject Nos. 2113-022, et al.I

Hydroelectric Applications [Wisconsin
Valley Improvement Company, et al.];
Applications

Take notice that the following
hydroelectric applications have been
filed with the Commission and are
available for public inspection:

1 a. Type of Application: New License.
b. Project No.: 2113-022.
c. Date Filed July 30, 1991.
d. Applicant- Wisconsin Valley

Improvement Company.
-e. Name of ProjecL" Wisconsin Valley.
f. Location: On the Wisconsin River

and its tributaries, Vilas, Oneida, Forest,
Marathon. and Lincoln Counties,
Wisconsin, and Gogebic County,
Michigan.

g. Filed Pursuant to: Federal-Power
Act. 16 U.S.C. 791(a)--825(r).

h. Applicant Contact: Mr. Robert W'
Gall. Wisoonsin Valley Improvement

Company. 2301 North Third Street,
Wausau, WI 54401, (715) 848-2976.

i. FERC Contact: Michael Dees (202)
219-2807.

j. Deadline Date: November 6, 1992.
k. Status of Environmental Analysis:

This application is not ready for
environmental analysis at this time-see
attached standard paragraph E.

I. Description of Project: The project
as licensed consists of 21 separate
existing dam and storage reservoir
developments (none of which contain
any hydropower facilities) located in the
Wisconsin River Basin. Two of the
developments are located on the main
stem of the Wisconsin River; the
remaining developments are located on
tributary rivers and streams. The 21
project developments are described as
follows:

Lac Vieux Desert Development

The Lac Vieux Desert Development is
an improved natural-lake reservoir,
located on the Wisconsin River main
stem at river mile 420.1 in Vilas County,
Wisconsin and Gogebic County,
Michigan. The development consists of:
(1) A reinforced concrete gated dam 27
feet long, 10 feet wide, and 8.5 feet high,
with upstream and downstream
wingwalls, each about 9 feet long; (2)
one tainter gate in the dam, 12 feet wide
and 4 feet high; (3) one stop log bay in
the dam, 4 feet wide and 7 feet high; and
(4) a reservoir with a surface area of
4,247 acres and gross storage of 2,140
million cubic feet (mcf) at the maximum
water level of 1,681.53 feet NGVD. The
reservoir has usable storage of 398 mcf
with a drawdown of 2.17 feet.

Twin Lakes Development

The Twin Lakes Development is an
improved natural-lake reservoir, located
on the Twin River 2.1 miles upstream
from Pioneer Lake in Vilas County,
Wisconsin. Pioneer Lake feeds Pioneer
Creek which flows for 9.9 miles to jointhe Wisconsin at river mile 401A. The
development consists of: (1) A
reinforced concrete gated dam 21.5 feet
long, 17 feet wide and 9.5 feet high, with
upstream wingwalls about 6 feet long,
and downstream wingwalls about 26
feet long; (2) one tainter gate in the dam,
10 feet wide and 4.33 feet high; (3) one
stop log bay in the dam, 4 feet wide and
8 feet high; (4) a right abutment dike
about 60 feet long and 10 feet high, and a
left abutment dike about 75 feet long
and 10 fct high; and (5) a reservoir with
a surface, area of 3,535 acres and gross
storage of 4,074 mcf at the maximum
water level of 1,682.57 feet NGVD. The
reservoir has usable storage of 31 mcf
with a drawdown of 2.00 feet.

Buckatahpon Development

The Buckatahpon Development is an
improved natural-lake reservoir, located
on Buckatahpon Creek 1.4 miles
upstream from its confluence with the
Wisconsin at river mile 396.9 in Vilas
County. Wisconsin. The development
consists of: (1) A reinforced concrete
gated dam 15 feet long, 27 feet wide, and
7.5 feet high, with upstream and
downstream wingwalls, each about 9
feet long; (2) one tainter gate in the dam.
6 feet wide and 3.83 feet high; (3) one
stop log bay in the dam, 5 feet wide and
5 feet high; (4) a right abutment dike
about 100 feet long and 7.4 feet high, and
a left abutment dike about 80 feet long
and 7.4 feet high; and (5) a reservoir
with a surface area of 922 acres and
gross storage of 597 mcf at the maximum
water level of 1,641.52 feet NGVD. The
reservoir has usable storage of 120 mcf
with a drawdown of 3.17 feet.

Long-on-Deerskin Development

The Long-on-Deerskin Development is
an improved natural-lake reservoir,
located on the Deerskin River 18 miles
upstream from its confluence with the
Wisconsin at river mile 378.8 in Vilas
County, Wisconsin. The development
consists of: (1) A reinforced concrete
gated dam 18 feet long, 15 feet wide, and
9.5 feet high with upstream and
downstream wingwalls. each about 9
feet long; (2) one tainter gate in the dam,
8 feet wide and 5 feet high; (3) one stop
log bay in the dam, 4 feet wide and 7
feet high; (4) a right abutment dike about
35 feet long and 8.4 feet high, and a left
abutment dike about 30 feet long and 8.4
feet high; and (5) a reservoir with a
surface area of 2,353 acres and gross
storage of 2,651 mcf at the maximum
water level of 1,698.43 feet NGVD. The
reservoir has usable storage of 255 mcf
with a drawdown of 2.59 feet.

Little Deerskin Development

The Little Deerskin Development is an
improved natural-lake reservoir, located
on the Little Deerskin River 3 miles
upstream from its confluence with the
Deerskin River in Vilas County,
Wisconsin. The development consists
of: (1) A steel gated spillway structure 4
feet long, 6 wide, and-4 feet high, with
upstream and downstream wingwalls,
each about 4 feet long; (2) one 4-foot-
wide by 2-foot-wide lift gate within the
structure; (3) a right abutment dike
about 40 feet long and 4 feet high, and a
left abutment dike about the same size;
(4) a reservoir with a surface area of 313
acres and gross storage of 82 mcf at the
maximum Water level of 1,642.16 feet
NGVD. The reservoir has usable storage
of 23 mcf with a drawdown of 1.67 feet.
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Seven Mile Development

The Seven Mile Development is an
improved natural-lake reservoir, located
on Seven Mile Creek 2.6 miles upstream
from the head of Nine Mile Reservoir in
Oneida and Forest Counties, Wisconsin.
The development consists of: (1) A
reinforced concrete gated dam 22 feet
long, 30 feet wide, and 9.5 feet high, with
downstream wingwalls about 16 feet
long; (2) one tainter gate in the dam, 8
feet wide and 4.83 feet high; (3) one stop
log bay in the dam, 6 feet wide and 8
feet high; (4) a right abutment dike about
150 feet long and 9.7 feet high, and a left
abutment dike about 110 feet long and
9.7 feet high; and (5) a reservoir with a
surface area of 518 acres and gross
storage of 147 mcf at the maximum
water level of 1,650.14 feet NGVD. The
reservoir has usable storage of 85 mcf
with a drawdown of 4.33 feet.

Lower Nine Mile Development

The Lower Nine Mile Development is
an improved natural-lake reservoir,
located on Nine Mile Creek 1.1. miles
upstream from the head of Burnt
Rollways Reservoir in Oneida County,
Wisconsin. The development consists
of: (1) A reinforced concrete gated dam
26 feet long, 30 feet wide, and 12 feet
high, with upstream wingwalls about 16
feet long; (2) two tainter gates in the
dam, each 6 feet wide and 6 feet high; (3)
one stop log bay in the dam, 3.75 feet
wide and 6 feet high; (4) a right
abutment dike about 60 feet long and
12.9 feet high, and a left abutment dike
about 100 feet long and 12.9 feet high;
and (5) a reservoir with a surface area of
841 acres and gross storage of 114 mcf at
the maximum water level of 1,643.76 feet
NGVD. The reservoir has usable storage
of 104 mcf with a drawdown of 4.58 feet.

Burnt Rollways Development

The Burnt Rollways Development is
anji improved multiple natural-lake and
channel reservoir, located on the Eagle
River near its confluence with the
Wisconsin River in Oneida County,
Wisconsin. The development consists

f: (1) A reinforced concrete gated dam
47 feet long, 55 feet wide, and 16 feet
high, with upstream wingwalls about 20
feet long; (2) two dissimilar tainter gates
in the dam, one 16 feet wide by 4.25 feet
high, and a second 10 feet wide by 12
,.et high; (3) a right abutment dike about
Xj3 feet long and 14.4 feet high, and a

h:ft abutment dike about 150 feet long
and 17.9 feet high; (4) a boat launching
structure consisting of a trestle
supported rail track about 165 feet long,
mounted with an electrically operated
rolling gantry hoist, over the right
abutment dike; and (5) a reservoir with a

surface area of 7,626 acres and gross
storage of 4,525 mcf at the maximum
normal water level of 1,625.71 feet
NGVD. The reservoir has usable storage
in summer of 479 mcf with a drawdown
of 1.5 feet, and in winter, 852 mcf with a
drawdown of 2.75 feet.

Sugar Camp Development

The Sugar Camp Development is an
improved multiple natural-lake and
channel reservoir, located on Sugar
Camp Creek near its confluence with -the
Wisconsin River in Oneida County,
Wisconsin. The development consists
of: (1) A reinforced concrete gated dam
12 feet long, 15 feet wide, and 9.5 feet
high, with upstream and downstream
wingwalls about 13 feet long; (2) one'
tainter gate in the dam, 8 feet wide by 7
feet high; (3) a right abutment dike about
260 feet long and 9.5 feet high; and a left
abutment dike about 20 feet long and 9.5
feet high; and (4) a reservoir with a
maximum surface area of 1,857 acres
and gross storage of 1,120 mcf at the
maximum winter water level of 1,597.82
feet NGVD. The reservoir has usable
storage in summer of 155 mcf with a
drawdown of 2.0 feet, and in winter, 411
mcf with a drawdown of 5.5. feet.

Little St. Germain Development

The Little St. Germain Development is
an improved natural-lake reservoir,
located on the Little St. Germain River
about 1.1 miles upstream from its
confluence with the Wisconsin River in
Vilas County, Wisconsin. The
development consists of: (1) A
reinforced concrete gated dam 14 feet
long, 15 feet wide, and 8.5 feet high, with
upstream wingwalls about 10 feet long;
(2) one vertical lift gate in the dam, 5
feet wide by 5.17 feet high; (3) a right
abutment dike about 50 feet long and 7
feet high; and a left abutment dike about
40 feet long and 7 feet high; and (4) a
reservoir with a surface area of 1,008
acres and gross storage of 495 mcf at the
maximum water level of 1,613.88 NGVD.
The reservoir has usable storage of 77
mcf with a drawdown of 1.83 feet.

Big St. Germain Development

The Big St. Germain Development is
an improved natural-lake reservoir,
located on the St. Germain River in
Vilas County near St. Germain,
Wisconsin. The development consists
of: (1) A reinforced concrete gated dam
27 feet long, 22 feet wide, and 7 feet
high; (2) two similar vertical lift gates in
the dam, each 7 feet wide by 4.1? feet
high, and one smaller vertical lift gate in
the dam, 5 feet wide by 4.17 feet high: (3)
a right abutment dike about 55 feet long
and 7 high, and a left abutment dike
about 35 feet long and 7 feet high; (4) a

reservoir with a surface area of 1,653
acres and gross storage of 1,501 mcf at
the maximum water level of 1,591.16 feet
NGVD. The reservoir has usable storage
in summer of 94 mcf with a drawdown
of 1.33 feet, and in winter, 210 mcf with
a drawdown of 3.0 feet.

Pickerel Development

The Pickerel Development is an
improved natural lake reservoir, located
on the St. Germain River near its
confluence with the Wisconsin River in
Oneida County, Wisconsin. The
development consists of: (1) A
reinforced concrete gated dam 32 feet
long, 30 feet wide, and 20.5 feet high,
called Pickerel Control Dam, with
upstream and downstream wingwalls
about 32 feet long; (2) one tainter gate in
the dam, 10 feet wide by 16 feet high; (3)
a right abutment dike about 70 feet long
and 18.5 feet high, and a left abutment
dike about 80 feet long and 18.5 feet
high; (4) a second reinforced concrete
gated dam 28 feet long, 37 feet wide, and
12 feet high, called Pickerel Canal Dam,
with upstream and downstream
wingwalls about 20 feet long; (5) one
tainter gate in the dam, 22 feet wide by 3
feet high: (6) a reservoir with a surface
area of 786 acres and gross storage of
315 mcf at the maximum water level of
1,590.34 feet NGVD. The reservoir has
usable storage in summer of 33 mcf with
a drawdown of 1.0 foot, and in winter,
227 mcf with a drawdown of 9.0 feet.

Rainbow Development

The Rainbow Development is a man-
made reservoir, located on the
Wisconsin River main stem at river mile
365.2 in Oneida County near Lake
Tomahawk, Wisconsin. The
development consists of: (1) A
reinforced concrete gated dam 128 feet
long, 32 feet wide, and 38.5 feet high,
with upstream wingwalls about 68 feet
long, and downstream wingwalls about
55 feet long; (2) three tainter gates each
20 feet wide by 21 feet high, and two
tainter gates each 10 feet wide by 28 feet
high, all within the dam; (3) a right
abutment dike about 1,000 feet long and
32 feet high; (4) Sawyer dike located
about 3,000 feet east of the gated dam,
about 800 feet long and 20 feet high; (5)
Highway E dike located about 1,000 feet
west of the spillway and joining the
right abutment dike, about 1,650 feet
long and 24 feet high; (6) Jim Hall dike
located about 1.5 miles north of the
spillway, about 1,550 feet long and 22
feet high; (7) Highway J dike located
about 2.5 miles north of the dam, about
500 feet long and 3 feet high; (8) a
reservoir with a surface area of 4,165
acres and gross storage of 2,004 mcf at
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the maximum water level of 1,597.05 feet
NGVD. The reservoir has usable storage
of 1,987 mcf with a drawdown of 22 feet.

North Pelican Development

The North Pelican Development is an
improved natural-lake reservoir located
on the north branch of the Pelican River
in Oneida County near Rhinelander,
Wisconsin. The development consists
of: (1) A reinforced concrete gated
gravity dam 32 feet long, 29 feet wide,
and 10.5 feet high, with upstream
wingwalls about 16 feet long; (2) three
vertical lift gates in the dam, each 6.5
feet wide by 4.0 feet high; t3) a right
abutment dike about 30 feet long and
10.5 feet high, and a left abutment dike
about 170 feet long and 10.5 feet high; (4)
a reservoir with a surface area of 1,295
acres and gross storage of 379 mcf at the
maximum water level of 1,5W.80 feet
NGVD. The reservoir has usable storage
of 151 mcf with a drawdown of 3.0 feet.

South Pelican Development

The South Pelican Development is an
improved natural-lake reservoir located
on the main branch of the Pelican River
in Oneida County near Pelican Lake,
Wisconsin. The development consists
of: (1) A reinforced concrete gated
gravity dam 29 feet long, 24 feet wide,
and 8 feet high, with upstream
wingwalls about 10 feet long; (2) two
vertical lift gates in the dam, each 5 feet
wide by 3 feet high, and two stop log
bays, each 5 feet wide by 1 foot high, (3)
a right abutment dike about 20 feet long
and 6 feet high, and a left abutment dike
about 500 feet long and 6 feet high; (4) a
reservoir with a surface area of 3,694
acres and gross storage of 2,175 mcf at
the maximum water level of 1,591.98 feet
NGVD. The reservoir has usable storage
of 308 mcf with a drawdown of 2.0 feet.

Minocqua Development

The Minocqua Development is an
improved natural-lake reservoir, located
at the headwaters of the Tomahawk
River in Oneida County near Minocqua,
Wisconsin. The development consists
of: (1) A reinforced concrete gated
gravity dam 35 feet long, 30 feet wide,
and &75 feet high, (2) two tainter gates
in the dam, each 8 feet wide by 4.5 feet
high; (3) one overflow bay in the dam, 8
feet wide by 4 feet high; (4) a right
abutment dike about 100 feet long and 8
feet high, and a left abutment dike about
150 feet long and 8 feet high; (5) a
reservoir with a surface area of 6009
acres and gross storage of 7,243 mcf at
the maximum water level of 1,585.05 feet
NGVD. The reservoir has usable storage
of 0 mcf with a drawdown of 2.77 feet.

Squirrel Development
The Squirrel Development is an

improved natural-lake reservoir, located
on the Squirrel River about 13.2 miles
upstream from its confluence with the
Tomahawk River in Oneida County.
Wisconsin. The development consists
of: (1) A reinforced concrete gated
gravity dam 15 feet long, 21 feet wide,
and 6.8 feet high, with upstream
wingwalls about 10 feet long; (2) one
vertical lift gate in the dam, 5 feet wide
by 4.5 feet high; (3) one stop log bay in
the dam, 5 feet wide by 4.5 feet high; (4)
a left abutment dike about 65 feet long
and 7.3 feet high; (5) a reservoir with a
surface area of 1,505 acres and gross
storage of 1.006 mcf at the maximum
water level of 1,564.93 feet NGVD. The
reservoir has usable storage of 149 mcf
with a drawdown of 2.42 feet.

Willow Development
The Willow Development is a man-

made reservoir, located on the
Tomahawk River in Oneida County near
Hazelhurst, Wisconsin. The
development consists of: (1) A
reinforced concrete gated gravity dam
72 feet long. 29 feet high, and 34.5 feet
high, with upstream Wingwalls about 33
feet long and downstream wingwalls
about 50 feet long; (2) one central tainter
gate in the dam, 20 feet wide by 12.5 feet
high, and two flanking tainter gates in
the dam, each 10 feet wide by 23.5 feet
high; (3) a right abutment dike about 300
feet long and 30.5 feet high, and a left
abutment dike about 700 feet long and
30.5 feet high; (4) Doberstein dike,
located about ZOO feet south of the
gated dam, measuring about 1.400 feet in
length and 18 feet in height; (5) the South
dike, located about one mile south of the
gated dam, measuring about 3,500 feet in
length and 11 feet in height; and (8) a
reservoir with a surface area of 6,392
acres and gross storage of 2,924 md at
the maximum water level of 1,529.36 feet
NGVD. The reservoir has usable storage
of 2,800 mcf with a drawdown of 18.5
feet.

Rice Development
The Rice Development is a man-made

reservoir, located on the Tomahawk
River in Lincoln and Oneida Counties
near Tomahawk, Wisconsin. The
development consists of: (1) A
reinforced concrete gated gravity dam
97 feet long, 34 feet wide, and 19 feet
high, with upstream wingwalls about 32
feet long and downstream wingwal)s
about 42 feet long (2) two tainter gates
in the dam, each 20 feet wide by 15 feet
high; (31 one timber needle bay in the
dam, 20 feet wide by 17. feet high; (4) a
right abutment dike about 900 feet long

and 22 feet high, and a left abutment
dike about 500 feet long and 22 feet high
(5) the West dike, located about 4,000
feet northwest of the gated dam,
measuring about 1,550 in length and 10
feet in height; and (6) a reservoir with a
surface area of 4,111 acres and gross
storage of 1,922 mcf at the maximum
water level of 1,403.25 feet NGVD. The
reservoir has usable storage of 1,60 mcf
with a drawdown of 13.25 feet.

Spirit Development

The Spirit Development is a man-
made reservoir, located on the Spirit
River near its confluence with the
Wisconsin River at river mile 313.5 in
Lincoln County near Tomahawk.
Wisconsin. The development consists
of: (1) A reinforced concrete gated
gravity dam 60 feet long, 35 feet wide.
and 26 feet high, with upstream
wingwalls about 36 feet long and
downstream wingwa~ls about 24 feet
long; (2) two tainter gates in the dam,
each 20 feet wide by 19 feet high; (3) a
right abutment dike about 1,140 feet long
and 26 feet high. and a left abutment
dike about 1,330 feet long and 26 feet
high; and (4) a reservoir with a surface
area of 1,98 acres and gross storage of
672 mcf at the maximum water level of
1,437.88 feet NGVD. The reservoir has
usable storage of 666 mcf with a
drawdown of 17.0 feet.

Eau Pleine Development

The Ban Fletne Development is a man-
made reservoir, located on the Big Eau
Pleine River near its confluence with the
Wisconsin River at river mile 237.6 in
Marathon County near Mosinee,
Wisconsin. The development consists
of: (1) A reinforced concrete gated
gravity dam 149 feet long, 30 feet wide,
and 45 feet high, with upstream
wingwalls about 0 feet long and
downstream wingwalls about 54 feet
long; (2) three tainter gates in the dam,
each 26 feet wide by 15.5 feet high; (3)
one sluice gate in the dam, 10 feet wide
by 6 feet high; (4) a right abutment dike
about 4,450 feet long and 45 feet high,
and a left abutment dike about 4,000 feet
long and 45 feet high; and (4) a reservoir
with a surface area of 0,677 acres and
gross storage of 4,275 mcf at the
maximum water level of 1,145.43 feet
NGVD. The reservoir has usable storage
of 4,170 mcf with a drawdown of 27.43
feet.

The Applicant is not proposing any
changes to the existing project works as
licensed. The Applicant owns all
existing project facilities.

The existing project would also be
subject to Federal takeover under
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sections 14 and 15 of the Federal Power
Act.

m. Purpose of Project: The purpose of
the project is to regulate flow of the
Wisconsin River.

n. This notice also consists of the
following standard paragraphs: Bi and
E.

o. Available Location of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room 3104,
Washington, DC., 20426, or by calling
(202) 208-1371. A copy is also available
for inspection and reproduction at
Wisconsin Valley Improvement
Company, 2301 North Third Street,
Wausau, WI, 54401, (715) 848-2976.

2 a. Type of Application: New License.
b. Project No.: 2325-007.
c. Date Filed: November 20, 1991.
d. Applicant: Central Maine Power

Co.
e. Name of Project: Weston Project.
f. Location: On the Kennebec River,

Somerset County, Maine.
g. Filed Pursuant to: Federal Power

Act, 16 U.S.C. 791(a)-825(r).
h. Applicant Contract: Mr. Gerald C.

Poulin, Central Maine Power Co., Edison
Drive, Augusta, ME 04336, (207) 623-
3521.

i. FERC Contact: Michael Dees (202)
219-2807.

j. Deadline Date: November 2, 1992.
k. Status of Environmental Analysis:

This application has been accepted for
filing but is not ready for environmental
analysis at this time-see attached
standard paragraph E.

1. Description of Project: The project
structures consist of a dam, a
powerhouse, an impoundment, and
appurtenant facilities. For the existing
condition, the Project has a total
generator capacity of 12.77 megawatts
(MW) and an average annual generation
of about 81,900 megawatt-hours (MWH).
The Applicant is proposing to replace
the existing turbine runners with more
efficient runners. Due to this proposal
the average annual generation would
increase to 93,100 MWH. In detail, the
existing and proposed project is
described as follows:

(1) A concrete gravity dam, totaling
about 921 feet long, consisting of a North
Channel Dam and a South Channel
Dam:

North Channel Dam

The broad V-shaped north channel
dam, with a maximum height of 38 feet,
consists of:

(a) A 75-foot-long concrete retaining
wall, with a top elevation of 167.2 feet

(USGS); (b) a 23-foot-long non-ovirflow
section, with a top elevation of 167.0 feet
(USGS); (c) a 244-foot-long stanchion
section, with five bays, each 10.5 feet
high, having a sill elevation of 145.0 feet
(USGS); (d) a 170-foot-long hinged
flashboard section, that are 7 feet high,
with a sill elevation of 149.0 feet
(USGS); (e) a 93-foot-long gate section,
having two Taintor gates, each
measuring 28 feet wide by 16 feet high,
with a sill elevation of 140.0 feet
(USGS); and (f) an earth-filled abutment
with a concrete core wall.

South Channel Dam

The South Channel Dam, with a
maximum height of 51 feet, consists of:

(a) A 125-foot-long intake section,
with four intake bays; (b) a 33-foot-long
concrete spillway section, with a
permanent crest of 154.0 feet (USGS),
topped by 2-foot-high stoplogs; (c) a 24-
foot-long sluice section, with a
permanent top elevation of 142.0 feet
(USGS), topped with a 14-foot-high
Taintor flow controlled gate, extending
about 69.5 feet downstream; (d) a 188-
foot-long stanchion section, with five
bays, each about 21 feet high, topped
with about 11-foot-high of stoplogs from
a sill elevation ranging 143.0 feet to 145.0
feet (USGS); and (e) a 22-foot-long
concrete gravity non-overflow section,
with a top elevation of 166.0 feet
(USGS).

(2) A concrete, masonry, and steel
integral powerhouse, about 90 feet high
by 41 feet wide by 188 feet long,
equipped with four vertical Francis
electric generating units having (a) the
total existing rated capacity of 12,770
kilowatts (kW), a maximum hydraulic
capacity of 6,075 cubic feet per second
(cfs), an average annual generation of
81,900 MWH; and (b) the total proposed
rated capacity of 12,770 kW, a maximum
hydraulic capacity of 7,255 cfs, an
average annual generation of 93,100
MWH;

(3) An impoundment, about 12.4 miles
long, having (a) a surface area of about
930 acres (AC); (b) a gross storage
capacity of 18,600 acre-feet (AF), but a
negligible useable storage capacity; (c) a
normal pool headwater elevation of
156.0 feet (USGS); and (d) a normal
tailwater elevation of 122.5 feet (USGS);
and

(4) Appurtenant facilities.
The existing project would also be

subject to Federal takeover under
sections 14 and 15 of the Federal Power
Act.

m. Purpose of Project: The purpose of
the project is to generate electric energy
for sale to applicant's customers.

n. This notice also consists of the
following standard paragraphs: Bi and
E.

o. Available Location of Application:
A copy of the application, as amended
supplemented, is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room 3104,
Washington, DC 20426, or by calling
(202) 208-1371. A copy is also available
for inspection and reproduction at
Central Maine Power Co., Edison Drive,
Augusta, ME 04336.

3 a. Type of Application: New License.
b. Project No.: 2613-005.
c. Date Filed: December 24, 1991.
d. Application: Central Maine Power

Co., et al.
e. Name of Project: Moxie Project.
f. Location: On Moxie Stream,

Somerset County, Maine.
g. Filed Pursuant to: Federal Power

Act, 16 U.S.C. 791(a)-825(r).
h. Applicant Contact: Mr. Gerald C.

Poulin, Central Maine Power Co., Edison
Drive, Augusta, ME 04336, (207) 623-
3521.

i. FERC Contact: Michael Dees (202)
219-2807.

j. Deadline Date: November 2, 1992.
k. Status of Environmental Analysis:

This application has been accepted for
filing but is not ready for environmental
analysis at this time-see attached
standard paragraph E.

1. Description of Project: The project
structures consists of a main dam, three
closure dams, an earthen dike, an
impoundment, and appurtenant
facilities. The Moxie Project is a storage
reservoir with no hydroelectric
generating facility. In detail, the project
is described as follows:

(1) A main concrete gravity dam,
totaling about 570 feet long, with a
maximum height of 19 feet, consisting of
four sections: (a) a 124-foot-long
concrete non-overflow section, with a
crest elevation of 972.3 feet (USGS); (b)
a 172-foot-long spillway section, with a
crest elevation of 970.3 feet (USGS); (c) a
37-foot-long gate section, with one 6-
foot-high steel gate, having a sill
elevation of 955.3 feet (USGS), and two
8-foot-high timber gates, having sill
elevations of 965.3 feet (USGS) and 960.3
feet (USGS); and (d) a 238-foot-long
spillway section, with a crest elevation
of 970.3 feet (USGS);

(2) Three concrete closure dams,
located east of the main dam, beginning
with the nearest dam: (a) a closure dam
"A", 169 feet long, with a permanent
crest at 970.3 feet (USGS); (b) a closure
dam "B", totaling 201 feet long, of which:
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82 feet has a permanent crest elevation
of 968.3 feet (USGS), 80 feet is topped
with 1.5-foot-high pin-supported
flashboards, 10 feet is topped with 1.0-
foot-high pin-supported flashboards, and
29 feet has a permanent crest elevation
of 970.3 feet (USGS);

(3) An earthen dike, located west of
the main dam, 140 feet long, with a
concrete core wall and a top elevation
of 972.3 feet (USGS);

(4) An impoundment, about 7.5 miles
long, having (a) a surface areas of about
2,231 acres (AC); (b) a gross storage
capacity of 35,000 acre-feet (AF); (c) a
useable storage capacity of 14,700 AF;
and (c) a normal full pond elevation of
about 970.3 feet (USGS); and

(5) Appurtenant facilities.
The existing project would also be

subject to Federal takeover under
sections 14 and 15 of the Federal Power
Act.

m. Purpose of Project: The purpose of
the project is to provide water storage
for downstream generating facilities.

n. This notice also consists of the
following standard paragraphs: Bi and
E.

o. Available Location of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room 3104,
Washington, DC, 20426, or by calling
(202) 208-1371. A copy is also available
for inspection and reproduction at
Central Maine Power Co., Edison Drive,
Augusta, ME, 04336.

4 a. Type of Application: Major
License.

b. Project No.: 10729--001.
c. Date Filed: September 3, 1992.
d. Applicant: Murphy Hydro

Company, Inc.
3. Name of Project: Murphy Dam

Hydroelectric Project.
f. Location: On the Connecticut River,

Pittsburg Township, Coos County, New
Hampshire.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Wayne E.
Nelson, Consolidated Hydro, Inc., RR #2
Box 690H, Industrial Avenue, Sanford,
Maine 04073, (207) 490-1980.

i. FERC Contract: Mary C. Golato
(202) 219-2804.

j. Comment Date: November 2, 1992.
k. Description of Project: The

proposed project consists of the
following features: (1) An existing dam
100 feet high and 2,100 feet long; (2) an
existing rese rvoir with a surface area of
2,020 acres and a gross storage capacity
of 99,300 acre-feet; (3) a proposed 524-

foot-long, approximately 8-foot-diameter
penstock; (4) a proposed powerhouse
having one turbine-generator unit with a
rated capacity of 3.0 megawatts; (5) a
proposed 500-foot-long transmission
line; and (6) appurtenant facilities.

1. Pursuant to § 4.32(b)(7) of 18 CFR of
the Commission's regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merits, the resource agency, Indian
Tribe, or person must file a request for a
study with the Commission not later
than 60 days from the filing date and
serve a copy of the request on the
applicant.

5 a. Type of Application: Conduit
Exemption.

b. Project No.: 11050-001.
c. Date Filed: September 7, 1992.
d. Applicant: North Side Canal

Company.
e. Ndme of Project: U-3.
f. Location: On the U Canal in Jerome

County, Idaho, T. 7S., R. 16E,, Sections
23, 24, and 25 (about 10 miles
downstream from the head of the canal).
The canal system originates from the
Snake River near Milner Dam in the
vicinity of Hazelton, Idaho.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant contact: Mr. Kip Runyan,
Ida-West Energy Company, P.O. Box
7867, Boise Idaho 83703, (208) 336-4254

i. FERC Contact: H6ctor M. Prez at
(202) 219-2843.

j. Comment Date: November 6, 1992.
k. Description of Project: The

proposed project would consist of: (1)
An intake structure within the canal
embankment; (2) a 150-foot-long, 10-foot-
high by 10-foot-wide reinforced concrete
box-shaped penstock; (3) an 8-foot-high
by 8-foot-wide box-shaped bypass line;
(4) a powerhouse with a 3.2-megawatt
generating unit; and (5) other
appurtenances. The project would have
an estimated average annual generation
of 11,000 megawatthours.

1. Under § 4.32(b)(7) of the
Commission's regulations (18 CFR), if
any resource agency, Indian Tribe, or
person believes that the applicant
should conduct an additional scientific
study to form an adequate factual basis
for a complete analysis of the
application on its merits, they must file a
request for the study with the
Commission, not later than 60 days after
the application is filed, and must serve a
copy of the request on the applicant.

6 a. Type of Application: Preliminary
Permit.

b. Project No.: 11314-000.

c. Date Filed: August 3, 1992.
d. Applicant: County of DuPage,

Illinois.
e. Name of Project: Elmhurst Quarry

Pumped Storage Project.
f. Location: On Salt Creek near the

City of Elmhurst, DuPage County,
Illinois.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. Gregory W.
Wilcox, Department of Environmental
Concerns, DuPage County Center, 421 N.
County Farm Road, Wheaton, IL 60187,
(708) 682-7130.

i. FERC Contact: Michael Dees (202)
219-2807.

j. Comment Date: November 2, 1992.
k. Description of Project: The

proposed pumped storage project would
consist of: (1) An existing surface
quarry; (2) an existing underground
mine; (3) an upper inlet/outlet structure;
(4) a lower inlet/outlet structure; (5) a
28-foot diameter penstock 870 feet long;
(6) a proposed powerhouse cavern to
house two hydropower units with a
combined capacity of 250.0 MW; (7) a
138-kV transmission'line two miles long;
and (8) appurtenant facilities. The
estimated annual energy production is
708.5 GWh. The project energy would be
sold to and purchased from
Commonwealth Edison. Applicant
estimates that the cost of the work to be
performed under the preliminary permit
would be $150,000.

1. This notice also consists of the
following standard paragraphs: AS, A7,
A9, A10, B, C, and D2.

7 a. Type of Application: Major
License.

b. Project No.: 11323--000.
c. Date Filed: September 4, 1992.
d. Applicant: Blue Diamond

Associates.
e. Name of Project: Tropicana Pumped

Storage Hydroelectric Project. .
f. Location: On lands administered by

the Bureau of Land Management on and
near Blue Diamond Hill, approximately
5 miles west of Las Vegas in Clark
County, Nevada. Sections 32, 33, 34, and
35 in T21S, R59E; sections 3 and 4 in
T22S, R59E.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Blue Diamond
Associates, c/o Synergics, Inc., 191 Main
Street, Annapolis, MD 21401, (410) 268-
8820.

i. FERC Contact: Mr. Michael
Strzelecki, (202) 219-2827.

j. Description of Project: The proposed
pumped storage project would consist
of: (1) A 187-foot-high dam and 41.35-
acre upper reservoir on Blue Diamond
Hill; (2) a 900-foot-long, 14-foot-diameter
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concrete vertical shaft connecting the
upper reservoir to a horizontal tunnel;
(3) the 2,400-foot-long, 14-foot-diameter
horizontal tunnel connecting the vertical
shaft to a penstock; (4) the 4,000-foot-
long, 14-foot-diameter penstock
connecting the horizontal tunnel to a
powerhouse; (5) the powerhouse
containing two generating units with a
total installed capacity of 200 MW; (6)
two 450-foot-long, 10-foot-diameter
tailrace pipes connecting the
powerhouse to a lower reservoir, (7) a
76-foot-high dam and 31.65-acre lower
reservoir, (8) a 5,300-foot-long
transmission line; and (9) appurtenant
facilities. Water for the project will be
conveyed to the site via pipeline from an
unidentified source.

k. Under § 4.32(b)(7) of the
Commission's regulations (18 CFR), if
any resource agency, Indian Tribe, or
person believes that the applicant
should conduct an additional scientific
study to form an adequate factual basis
for a complete analysis of the
application on its merits, they must file a
request for the study with the
Commission on or before November 3,
1992 and must serve a copy of the
request on the applicant.

Standard Paragraphs

A5. Preliminary Permit-Anyone
desiring to file a competing application
for preliminary permit for a proposed
project must submit the completing
application itself, or a notice of intent to
file such an application, to the
Commission on or before the specified
comment date for the particular
application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b)(1) and (9)
and 4.36.

A7. Preliminary Permit-Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no later
than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b)(1) and (9) and 4.36.

A9. Notice of Intent-A notice of
intent must specify the exact name,
business address, and telephone number
of the prospective applicant, and must
include an unequivocal statement of
intent to submit, if such an application
may be filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

A10. Proposed Scope of Studies under
Permit-A preliminary permit, if issued.
does not authorize construction. The
term of the proposed preliminary permit
will be 36 months. The work proposed
under the preliminary permit would
include economic analysis, preparation
of preliminary engineering plans, and a
study of environmental impacts. Based
on the results of these studies, the
Applicant would decide whether to
proceed with the preparation of a
development application to construct
and operate the project.

B. Comments, Protests, or Motions to
Intervene--Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of the Rules of Practice
and Procedure, 18 CFR 385.210, .211,
.214. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but only those who file a motion to
intervene in accordance with the
Commission's Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

B1. Protests or Motions to Intervene-
Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedures, 18 CFR 385.210, 385.211,
and 385.214. In determining the
appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion to
intervene in accordance with the
Commission's Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

C. Filing and Service of Responsive
Documents--Any filings must bear in all
capital letters the title "COMMENTS,"
"NOTICE OF INTENT TO FILE
COMPETING APPLICATION",
"COMPETING APPLICATION",
"PROTEST"', "MOTION TO
INTERVENE", as applicable, and the
Project Number of the particular
application to which the filing refers.

Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission's regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426. An
additional copy must be sent to Director,
Division of Project Review, Federal
Energy Regulatory Commission, Room
1027, at the above-mentioned address. A
copy of any notice of intent, competing
application or motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

D2. Agency Comments--Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency's comments must also
be sent to the Applicant's
representatives.

E. Filing and Service of Responsive
Documents--The application is not
ready for environmental analysis at this
time; therefore, the Commission is not
now requesting comments,
recommendations, terms and conditions,
or prescriptions. When the application is
ready for environmental analysis, the
Commission will notify all persons on
the service list and affected resource
agencies and Indian tribes. If any person
wishes to be placed on the service list, a
motion to intervene must be filed by the
specified deadline date herein for such
motions. All resource agencies and
Indian tribes that have official
responsibilities that may be affected by
the issues addressed in this proceeding,
and persons on the service list will be
able to file comments, terms and
conditions, and prescriptions within 60
days of the date the Commission issues
a notification letter that the application
is ready for an environmental analysis.
All reply comments must be filed with
the Commission within 105 days from
the date'of that letter.

All filings must (1) bear in all capital
letters the title "PROTEST" or
"MOTION TO INTERVENE;" (2) set
forth in the heading the name of the
applicant and the project number of the
application to which the filing responds;
(3) furnish the name, address, and
telephone number of the person
protesting or intervening, and (4)
otherwise comply with the requirements
of 18 CFR 385.2001. through 385.2005.
Any of these documents must be filed by
providing the original and the number of
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copies required by the Commission's
regulations to: The Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426. An additional copy must be
sent to Director, Division of Project
Review, Office of Hydropower
Licensing, Federal Energy Regulatory
Commission, Room 1027,.at the above
address. A copy of any protest or motion
to intervene must be served upon each
representative of the applicant specified
in the particular application.

Dated: September 28, 1992. Washington,
DC.
Lois D. Cashell,
Secretory.
[FR Doc. 92-23814 Filed 9-30-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP92-697-000, et al.]

United Gas Pipe Une Company, et al.;
Natural Gas Certificate Filings

Take notice that the following filings

have been made with the Commission:

1. United Gas Pipe Line Co.

[Docket No. CP92-697--00]
September 23, 1992.

Take notice that on September 11,
199Z, United Gas Pipe Line Company
(United), P.O. Box 1478, Houston, Texas
77251-1478, filed in Docket No. CP92-
697-000 an application pursuant to
section 7(b) of the Natural Gas Act for
permission and approval to abandon a
portion of its transmission pipeline
facilities which were certificated in
Docket No. CP71-89, 1 all as more fully
set forth in the application on file with
the Commission and open to public
inspection.

United proposes to abandon by sale to
Pipeline Equities (Equities) 2 the portion
of its 16-inch natural gas transmission
line (Index 39) extending between its
Refugio and Edna compressor stations,
together with two contiguous gas supply
lateral lines (Index 39-2 and Index 39-3),
and related valves and appurtenances.
United describes the pipeline facilities
as being low pressure facilities
(approximately 300 psig), constructed in
1930, approximately 60 miles in total
length, and located in Jackson, Victoria,
and Refugio Counties, Texas. It is stated
that the facilities would be sold for
$376,336.79, which corresponds to their
salvage value.

United explains that it is not
economical to operate the facilities
since gas production in the nearby fields

'See 50 FPC 181 (1973) , 9 FERC 162,082 (1979).
2 David Howell is a sole proprietorship d/b/a

Pipeline Equities.

has drastically diminished over the
years, and estimates that the
abandonment would reduce United's
maintenance costs by approximately
$200,000 per year. United advises that
Equities would not be operating the
facilities as "regulated" jurisdictional
facilities. United states that the 12 farm
tap customers, which would be affected
by this proposal, have consented to
have their service taps relocated to
United's parallel Index 129 pipeline, and
that it has filed in Docket No. CP92-644-
000 for such authorization. United
further states that there is one active gas
purchase contract associated with this
abandonment, and United has agreed to
reconnect that producer to index 129 at
no cost to the producer.

Comment date: October 14, 1992, in
accordance with Standard Paragraph F
at the end of this notice.

2. Trunkline Gas Co.
[Docket No. CP92-705-000]
September 24, 1992.

Take notice that on September 15,
1992, Trunkline Gas Company
(Trunkline), P.O. Box 1642, Houston,
Texas 77251-1642, filed an application
with the Commission in Docket No.
CP92-705-000 pursuant to section 7(b) of
the Natural Gas Act (NGA) for
permission and approval to abandon a
firm sales service to Michigan Gas
Utilities Company (MGU), an existing
jurisdictional sales customer, under
Trunkline's FERC Rate Schedule P-2, all
as more fully set forth in the request
which is open to the public for
inspection.

Trunkline proposes to abandon, at
MGU's request, a firm sales service
under Trunkline's Ratv Schedule P-2 of
up to 7,650 Mcf per day ofnatural gas.
Trunkline requests authority to abandon
its Rate Schedule P-2 firm sales service
to MGU effective the date of any order
issued in this proceeding. No facilities
would be abandoned in this proposal.

Comment date: October 15, 1992, in
accordance with Standard Paragraph F
at the end of this notice.

3. Williams Natural Gas Co.
[Docket No. CP92-711-000I
September 24, 1992.

Take notice that on September 17,
1992, Williams Natural Gas Company
(Williams), P.O. Box 3288, Tulsa,
Oklahoma 74101, filed in Docket No.
CP92-711-000 an application pursuant to
section 7(b) of the Natural Gas Act for
permission and approval to abandon
certain gathering facilities by sale, to
abandon and assign gas purchases along
the gathering facilities and to abandon
and assign two domestic sales

customers, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Specifically, Williams requests
authorization to abandon, by sale to Sun
Operating Limited Partnership by Oryx
Energy Company (Oryx), its portion of
the Wakita/Clyde gathering system
located in Grant and Alfalfa Counties,
Oklahoma, consisting of approximately
70.4 miles of various size pipeline and
associated meters and meter runs. The
sale price is $430,000 it is stated.
Williams also proposes to abandon and
assign to Oryx its purchases of Natural
Gas Act gas along the facilities and two
domestic sales made from the facilities.
Williams asserts that no compressors,
compressor stations or mainline
facilities will be sold.

Comment date: October 15, 1992, in
accordance with Standard Paragraph F
at the end of the notice.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
file with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdictiofi conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion

'believes that a formal hearing is
required, further notice of such hearing
will be duly given.
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Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing
Lois D. Cashell,
Secretary.
[FR Doc. 92-23830 Filed 9-30-92; 8:45 am]
BILLNG CODE 6717-01-M

[Docket No. ER92-807-0001

Central Vermont Public Service Corp.;
Filing

September 25, 1992.
Take notice that on September 14,

1992, Central Vermont Public Service
Corporation tendered for filing an
amendment in the above-referenced
docket.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions or
protests should be filed on or before
October 8, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public*
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 92-23776 Filed 9-30-02; 8:45 am]
BILJNG COOE 6717-01-M

[Docket No. TC92-14-0]

Columbia Gas Transmission Corp,
Tariff Sheet Filings

September 25, 1992.
Take notice that Columbia Gas

Transmission (Columbia), 1700
MacCorkle Ave. S.E.. P.O. Box 1273,
Charleston, WV 25325-1273, has filed its
revised tariff sheets to become effective
November 1, 1992, pursuant to Section
281.204(b)(2] of the Commission's
Regulations, which requires interstate
pipelines to update their respective
index of entitlements annually to reflect
changes in priority 2 entitlements
(Essential Agricultural Users).

Columbia filed to revise the following
sheets to become effective November 1,
1992:
(a) Third Revised Sheet Nos. 270-274

(b) Second Revised Sheet No. 275
(c) Third Revised Sheet Nos. 276-305
(d) Second Revised Sheet No. 306
(e) First Revised Sheet Nos. 307-310

Any person desiring to be heard or to
make a protest with reference to said
tariff sheet filing should, on or before
October 16, 1992, file with the Federal
Energy Regulatory Commission (825
North Capitol Street, NE., Washington,
DC 20426) a motion to intervene or
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedures, 18 CFR
385.214 or 385.211. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretary.
[FR Doc. 92-23855 Filed 9-30-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER92-674-000]

Entergy Power, Inc.; Filing

September 25, 1992.
Take notice that on September 1, 1992,

Entergy Power, Inc. tendered for filing in
this docket further information regarding
its earlier filing of a letter agreement
between Energy Power, Inc. and the
Tennessee Valley Authority.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capital Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions or
protests should be filed on or before
October 5, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Casheli
Secretary.
[FR Doc. 92-23777 Filed 9-30-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER92-601-0O1

Entergy Power, Inc.; Filing

September 25, 1992.
Take notice that on September 1, 1992,

Energy Power, Inc. tendered for filing
further information regarding its earlier
filing of an agreement with the
Tennessee Valley Authority in this
docket.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions or
protests should be filed on or before
October 5, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretary.
[FR Doc. 92-23853 Filed 9-30-92; 8:45 aml

BILLING CODE 6717-01-M

[Docket No. RS92-15-000]

Equitrans, Inc.; Conference

September 25, 1992.

Take notice that on October 8, 1992, a
conference will be convened in the
above-captioned docket to discuss
Equitrans, Inc.'s summary of its
proposed plan for implementation of
Order No. 636.

The conference will be held in a
hearing or conference room of the
Federal Energy Regulatory Commission,
810 First Street, NE., Washington, DC
20426. The conference will begin at 10
a.m. All interested persons are invited to
attend. Attendance at the conference,
however, will not confer party status.
For additional information, interested
persons can call Betsy Carr at (202) 208-
1240 or Leonard Burton at (202) 208-
2085.
Lois D. CashelL
Secretary.
[FR Doc. 92-23838 Filed 9-30-92; 8:45 am]

BILLING CODE 6717-01-M
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[Docket Nos. T092-5-28-002 TM92-4-28-
0023

Panhandle Eastern Pipe Une Co4
Compliance Filing

September 25, 1992.
Take notice that Panhandle Eastern

Pipe Line Company (Panhandle) on
September 14, 1992, in compliance with
the Commission's August 28, 1992 letter
order, submitted additional information
in support of its filing.

Panhandle states that on August 28,
the Commission issued a letter order
accepting for filing and suspending the
tariff sheets filed by Panhandle subject
to refund and conditions, and directed
Panhandle to file with 15 days of
issuance of this order additional
information in support of the filing.

Panhandle states that in compliance
with the Commission's directive it has
filed the filing:

1. The basis for the Trunkline Gas
Company transportation rates reflected
in Rate Schedules T-14, T-39, T-40, TE-
8 and T-54.

2. An explanation of the Demand
billing determinants used for customers
served under Rate Schedules SSS-1,
SSS-2, and SSS-3.

3. Workpapers to support the rate
adjustments pursuant to the TCA tariff
provisions.

Panhandle requests that the submittal
be accepted as in satisfactory
compliance with the Commission's
directives in the letter order dated
August 29, 1992.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211. All such protests should be filed
on or before October 2, 1992. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretory.

IFR Doc. 92-23850 Filed 9-30-92; 8:45 am]
B.LUNG CODE 6717-.01-M

[Docket No. RP92-233-000] [Docket No. TM3-4-72-000]

Panhandle Eastem Pipe Une Co4  Pelican Interstate Gas System;
Proposed Changes In FERC Gas Tariff Proposed Change In FERC Gas Tariff

September 25 1992.

Take notice that on September 23,
1992, Panhandle Eastern Pipe Line
Company (Panhandle) tendered for filing
the following tariff sheets listed on
appendix A to the filing, to its FERC Gas
Tariff, Original Volume No. 1 in
compliance with the Commission's May
28, 1992 order in Docket No. CP92-462-
000. Panhandle proposes that the tariff
sheets be made effective November 1,
1992.

Panhandle states that the tariff sheets
are being submitted to provide for a
open-access storage service, The
Commission stated in the
aforementioned order that the proposed
storage service was consistent with the
goals of Order No. 636 and that
Panhandle may provide the requested
storage service under part 284 of the
Regulations by filing revised tariff
sheets that provide for such service. The
Commission expressly stated that
Panhandle may implement the storage
service "in advance of its required filing
in full compliance with Order No. 636"
and that such a filing "will benefit all
market participants."

Panhandle states that copies of the
filing have been served upon
Panhandle's jurisdictional customers,
interested state regulatory commissions
and parties in the Docket No. CP92-462-
000 proceeding.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with 18 CFR
385.214 and 385.211 of the Commission's
Rules and Regulations. All such motions
or protests should be filed on or before
October 2, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.

Lois D. Cashell,

Secretary.

[FR Doc. O-23851 Filed 9-30-92; 8:45 am]

BILUNG COOE 6717-01-M

September 25, 1992.
Take notice that on September 23,

1992, Pelican Interstate Gas System
(Pelican) tendered for filing Sixth
Revised Sheet No. 2A and Fifth Revised
Sheet No. 2B to be a part of its FERC
Gas Tariff, with a proposed effective
date of October 1, 1992.

Pelican states that the proposed tariff
sheets provides a revised Annual
Charges Adjustment (ACA) that the
Federal Energy Regulatory Commission
("Commission") assesses Pelican under
§ 382.103 of the Commission's
Regulations. Pelican states that the
Commission has specified that ACA unit
charge of $.0023/Mcf to be applied to
rates in 1993 for recovery of 1992 annual
charges.

Pelican states that copies of the filing
has been mailed to Pelican's
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with § § 385.214
and 385.211. All such motions or protests
must be filed on or before October 2,
1992. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 92-23837 Filed 9-30-92; 8:45 am]
BILUN COE -717-1-M

[Docket No. RS92-48-000]

Riverside Pipeline Co., LP4 Prefiling
Conference

September 25, 1992.
Take notice that on Thursday,

October 8, 1992, at 10:00 a.m., a
conference will be convened in the
above-captioned docket to discuss
Riverside Pipeline's summary of its
proposed plan for implementation of
Order No. 636. The conference will be
held at the offices of the Federal Energy
Regulatory Commission, 810 First Street,
NE., Washington, DC.

All parties are invited to attend.
Attendance at the conference,.however,
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will not confer party status. For
additional information, interested
parties may call Arnold H. Meltz at (202)
208-2161 or Thomas E. Gooding at (202)
208-0831.
Lois D. Cashell,
Secretary
[FR Doc. 92-23854 Filed 9-30-92: 8:45 am]
BILLING CODE 6717-O-M

F'Docket No. TC92-10-000]

Southern Natural Gas Co.; Petition for
Waiver

September 25, 1992.
Take notice that on September 14,

1992, Southern Natural Gas Company,
(Southern), P.O. Box 2563, Birmingham,
Alabama 35202-2563, tendered for filing
a Petition For Waiver of certain
provisions of the Stipulation and
Agreement dated December 30, 1981 in
Docket No. TC81-64-000.

By order dated March 18, 1982, the
Commission approved the
aforementioned Stipulation and
Agreement, which established the
procedures to be followed in updating
the Priority 2.1 Essential Agricultural
Use (EAU) requirements of Southern's
resale and direct sale customers. One
provision of the Stipulation and
Agreement requires Southern to
resurvey triennially its customers' EAU
requirements in order to update its
Index of Requirements to reflect any
changes in their EAU requirements. By
letter order dated November 8, 1991, the
Commission authorized Southern to
postpone its triennial review of the EAU
requirements until September 15, 1992.

In the petition, Southern requests
authorization from the Commission to
extend the time for filing its triennial
EAU survey until November 1, 1992 and
that such update be made effective
December 1, 1992. Southern submits that
there is good cause to waive the
triennial survey requirement until
November 1, 1992, because Southern
and its customers are in the process of
negotiating the terms under which
Southern will provide service to its
customers pursuant to Order No. 636
and it would be burdensome at this time
for Southern's customers to resurvey
their customers for EAU requirements.
Southern has consulted its customers on
its Data Verification Committee and
they have agreed that Southern should
ask for a waiver of the triennial filing
requirement until November 1, 1992 with
an effective date of December 1, 1992.

Any person desiring to be heard or to
protest said filing should file a Motion to
Intervene or a Protest with the Federal
Energy Regulatory Commission, 825

North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure (18 CFR 385.214,
385.211). All such Motions or Protests
should be filed on or before October 5,
1992. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a Motion to
Intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,
Secretary.

[FR Doc. 92-23852 Filed 9-30-92; 8:45 aml
BILLING CODE 6717-01-M

[Docket No. ER91-588-0001

West Texas Utilities Co.; Filing

September 25, 1992.

Take notice that on September 22,
1992, West Texas Utilities Company
(WTU) tendered executed copies of the
First Amendment to the Interconnection
and interchange Agreement (Agreement)
between WTU and Lower Colorado
River Authority (LCRA) and a related
letter agreement. Unexecuted copies
were originally filed September 4, 1992.

Copies of the filing were served upon
LCRA and the Public Utility Commission
of Texas.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions or
protests should be filed on or before
October 5, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretary.

[FR Doc. 92-23778 Filed 9-30-92; 8:45 am]
BILLING CODE 6717-01-M

Office of Fossil Energy

[FE Docket No. 92-27-NG]

American Hunter Exploration Ltd.;
Order Granite Blanket Authorization to
Import Natural Gas From Canada

AGENCY: Office of Fossil Energy, DOE.

ACTION: Notice of an order.

SUMMARY: The Office of Fossil Energy of
the Department of Energy gives notice
that it has issued an order granting
American Hunter Exploration Ltd.
blanket authorization to import from
Canada up to 300 Bcf of natural gas over
a two-year term, beginning on the date
of first delivery after October 5, 1992.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478, The docket room is open
between the hours of 8 a.m. and 4:30
p.m.. Monday through Friday, except
Federal holidays.

Issued in Washington, DC, September 24,
1992.

Charles F. Vacek,
Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.

[FR Doc. 92-23870 Filed 9-30-92; 8:45 am]
BILLNG CODE 6450-01-M

[FE Docket No. 92-85-NG]

Mercado Gas Services, Inc.; Order
Granting Blanket Authorization to
Export Natural Gas to Mexico and
Other Countries

AGENCY: Office of Fossil Energy, DOE.

ACTION: Notice of an order.

SUMMARY: This Office of Fossil Energy
of the Department of Energy gives notice
that it has issued an order granting
Mercado Gas Services, Inc. blanket
authorization to export up to 43.8 Bcf of
natural gas to Mexico and other
countries over a two-year term
beginning on the date of the first export.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room. 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

I I
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Issued in Washington, DC, September 24,
1992.
Charles F. Vacek,
Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.
[FR Doc. 92-23871 Filed 9-30-92; 8:45 am]
BILUNG CODE 6450-01-M

Office of Nuclear Energy

Early Site Permit (ESP) Demonstration
Program-Siting Conference

AGENCY: Office of Nuclear Energy, U.S.
Department of Energy.
ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Early Site Permit Demonstration
Program (ESPDP) will conduct a Siting
Conference on October 14, 1992. The
purpose of the meeting is to present to
U.S. utilities, other potentially qualifying
ESP holders, and the interested public,
results and status to date. These will
include discussions of ESPDP progress
and other activities supporting the
demonstration of the ESP process.
DATES: The conference will be held on
Wednesday, October 14, 1992, from 8
a.m. to 5 p.m.
ADDRESSES: The conference will be held
at the Stouffer Concourse Hotel, 2399
Jefferson Davis Highway, Arlington,
Virginia 22202, (703) 979-6800.
FOR FURTHER INFORMATION CONTACT:
Mr. Walter Pasedag, U.S. Department of
Energy, (301) 903-3628.

Registration is required for attending
the conference. To preregister, please
contact Southern Electric International
at (205) 868-5711. Registration is also
available the day of the conference
beginning at 7:15 a.m. Registration the
day of the conference is on a space
available basis. The meeting is open to
the public.
William H. Young,
Assistant Secretary for Nuclear Energy.
[FR Doc. 92-23869 Filed 9-30-92; 8:45 am]
BILING COME 6450-01-M

ENVIRONMENTAL PROTECTION

AGENCY

[FRL-4515-21

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this notice
announces the Office of Management

and Budget's (OMB) responses to
Agency PRA clearance requests.
FOR FURTHER INFORMATION CONTACT.
Sandy Farmer at (202) 260-2740.

SUPPLEMENTARY INFORMATION:

0MB Responses to Agency PRA

Clearance Requests

OMB Approvals

EPA ICR No. 1050.04; Standards of
Performance for New Stationary
Sources Storage Vessels for Petroleum
Liquids -- Subpart KA; was approved
05/29/92; OMB No. 2060-0121; expires
05/31/95.

EPA ICR No. 1537.02; Human Activity
Pattern Survey; was approved 07/24/92;
OMB No. 2080-0045; expires 07/31/95.
EPA ICR No. 1618.01; Request for
Cement Kiln Dust Waste
Characterization; was approved 07/29/
92; OMB No. 2050-0123; expires 07/31/
95.

.EPA ICR No. 1615.01; Clean Air Act
Rule Effectiveness Study; Regulation
Compliance Survey -- CAA Section 114;
was approved 08/10/92; OMB No. 2060-
0241; expires 04/30/94.

EPA ICR No. 0226.09; Application for
NPDES Discharge Permit and the
Sewage Sludge Management Permit;
was approved 08/17/92; OMB No. 2040-
0086; expires 08/31/95.

EPA ICR No. 1230.06; New Source
Review and Prevention of Significant
Deterioration Permitting Programs --
Information Requirements; was
approved 08/18/92; OMB No. 2060-0003;
expires 08/31/95.

EPA ICR No. 0661.04; NSPS for
Asphalt Processing and Asphalt Roofing
Manufacturing, Information
Requirements -- Subpart UU; was
approved 08/18/92; OMB No. 2060-4002;
expires 08/31/95.

EPA ICR No. 0657.04; NSPS for
Graphic Arts Industry (Subpart QQ) -
Information Requirements; was
approved 08/18/92; OMB No. 2060-0105;
expires 08/31/95.

EPA ICR No. 1284.03; New Source
Performance Standards for Polymeric
Coating of Supporting Substrates; was
approved 08/20/92; OMB No. 2060-0181;
expires 08/31/95.

EPA ICR No. 0029.05; NPDES
Modification and Variance Requests;
was approved 08/27/92; OMB No. 2040-
0068; expires 08/31/95.

EPA ICR No. 0801.09; Requirements
for Generators, Transporters, end
Disposers Under the RCRA Hazardous
Waste Manifest System; was approved
09/02/92; OMB No. 2050-0039; expires
09/30/94.

Conditional Approval '

EPA ICR No. 1616.01; Total Quality
Management (TQM) Studies; OMB No.
2010-0023; expires 07/31/95. This
collection of information received a
conditional approval from OMB. For a
copy of the notice containing the
conditions, please call Sandy Farmer on
(202) 260-2740.

OMB Extensions of Expiration Dates

EPA ICR No. 0262; RCRA Hazardous
Waste Permit Application and
Modification, Part A; OMB No. 2050-
0034; expiration date extended to 12/31/
92.

EPA ICR No. 1571; General Hazardous
Waste Facility Standards; OMB No.
2050-0120; expiration date extended to
12/31/92.

EPA ICR No. 1573; Part B Permit
Application, Permit Modifications and
Special Permits; OMB No. 2050-0009;
expiration date extended to 12/31/92.

EPA ICR No. 0261; Notification of
Hazardous Waste Activity; OMB No.
2050-0028; expiration date extended to
12/31/92.

Dated: September 24, 1992.
Paul Lapsley,
Director, Regulatory Management Division.
[FR Doc. 92-23860 Filed 9-30-92; 8:45 am]
BILUNG CODE 6560-4-5"

[OPPTS-00125; FRL-4167-3]

Toxic Substances Control Act
Confidential Business Information
Claims Policies and Regulations;
Notice of Meeting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of public meeting.

SUMMARY: Notice is hereby given that a
public meetingis scheduled to elicit
public comments on Toxic Substances
Control Act (TSCA) Confidential
Business Information (CBI) policies and
on a study commissioned by EPA which
examined the influence of CBI
requirements on TSCA implementation.
Interested persons will be given the
opportunity to comment on these
policies, the recently completed study,
and provide suggestions for proposals
for future actions in this area.

DATES: The public meeting will occur on
October 14, 1992, from 9:30 a.m. to 12:30
p.m. Persons wishing to attend the
meeting should contact the party listed
under FOR FURTHER INFORMATION
CONTACT before October 7, 1992.

• I I I I I II I I III III I I I I
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ADDRESSES: The public meeting will be
held at: Washington Vista Hotel, 1400 M
St., NW., Washington, DC 20005.
FOR FURTHER INFORMATION CONTACT:
Scott M. Sherlock, Information
Management Division (TS-793),
Environmental Protection Agency, 401 M
St., SW., Rm. E-118, Washington, DC
20460, Telephone: (202) 260-1536, TDD:
(202) 554-0551.
SUPPLEMENTARY INFORMATION: In early
September 1992, EPA released a
commissioned study titled "Influence of
CBI Requirements on TSCA CBI." This
study was commissioned as part of an
EPA initiative to improve TSCA's
utilization as a toxics information
dissemination statute. The study
provided an depth analysis of CBI
claims, submitter procedures for making
such claims, Agency review and
challenges of claims, and effects of
improper claims on EPA's toxics
information mission.

Using this study as a first step, EPA is
reviewing CBI claims procedures to
establish a more effective way to
provide the required protections to
business confidential information and
also to further TSCA's usefulness as a
toxics information dissemination
statute. The Agency in this public
meeting is seeking public comment on
TSCA confidential business information
handling policies, TSCA information
dissemination policies, and soliciting
perspectives and suggestions for the
next steps to be undertaken to make the
TSCA confidential business information
dissemination systems more effective.

Persons wishing to attend the meeting
should contact Scott Sherlock at (202)
260-1536 in order to preregister.
Members of the public will be granted
the opportunity to make oral comments
at the meeting. Individual comments will
be limited to 5 minutes. Written
comments are invited and should be
directed to Scott Sherlock at the address
listed under FOR FURTHER
INFORMATION CONTACT.

Dated: September 24, 1992.
Linda A. Travers,
Director, Information Management Division,
Office of Pollution Prevention and Toxics.
[FR Doc. 92-23858 Filed 9-30-92; 8:45 amj

BlUiNG CODE 6560-60-

FEDERAL MARITIME COMMISSION

Elizabeth River Terminals, Inc., et al.;
Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice that the following
agreement(s) has been filed with the
Commission pursuant to section 15 of

the Shipping Act, 1916, and section 5 of
the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington DC Office of the Federal
Maritime Commission, 1100 L Street,
NW., room 10325. Interested parties may
submit protests or comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments and protests are found in
§ § 560.6 and/or 572.603 of title 46 of the
Code of Federal Regulations. Interested
persons should consult these sections
before communicating with the
Commission regarding a pending
agreement.

Any person filing a comment or
protest with the Commission shall, at
the same time, deliver a copy of that
document to the person filing the
agreement at the address shown below.

Agreement No: 224-008435-001.
Title: Terminal Operators Conference

of Hampton Roads.
Parties:

Elizabeth River Terminals, Inc.
Lambert's Point Docks, Inc.
Virginia International Terminals, Inc.
Virginia Ports Authority.
Filing Party: H. Robert Jones,

Chairman, Virginia Port Authority, 600
World Trade Center, Norfolk, VA 23510.

Synopsis: The subject modification
would restate and update the Agreement
by acknowledging its effectiveness
under the Shipping Act of 1984, expand
its geographic scope, change its name,
and make administrative changes within
the voting provision.

Agreement No: 207-011381--001.
Title: United Yacht Transport Joint

Service Agreement.
Parties:
Dock-Express Shipping B.V.

Wijsmuller Transport Holding B.V.
Filing Party Edward Schmeltzer, Esq.,

Schmeltzer, Aptaker & Shepard, P.C.
2600 Virginia Avenue, NW.,
Washington, DC 20037-1905.

Synopsis: The proposed amendment
adds Alaska and Hawaii to the U.S. port
areas served, expands the Agreement's
authority to include U.S. domestic
service for the carriage of yachts
between the U.S. Virgin Islands and
other U.S. ports, and provides for the
carriage of watercraft other than yachts
between Mediterranean ports, Florida,
and the U.S. Virgin Islands.

Dated. September 25, 1992.

By Order of the Federal Maritime
Commission.
Joseph C. Polking,
Secretary
[FR Doc. 92-23761 Filed 9--30-92:8:45 am]
BLLING CODE 6730-01-M

The Port of Oakland et al.;
Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 800 North Capitol
Street, NW., 9th Floor. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 224-003914-007.
Title: Port of Oakland/Sea-Land

Service, Inc., Marine Terminal
Agreement.

Parties:

The Port of Oakland ("Port")
Sea-Land Service, Inc ("Sea-Land").

Synopsis: The Agreement provides for
certain container yard repair :
improvements to be performed by Sea-
Land at the Port. It also provides for
reimbursement by the Port to Sea-Land
of a portion of the cost for container
yard improvement.

Agreement No.: 224-200294-005.
Title: Georgia Ports Authority/

Japanese Three Lines Terminal
Agreement.

Parties:

Georgia Ports Authority
Mitsui O.S.K. Lines, Ltd.
Nippon Yusen Kaisha.
Synopsis: The amendment revised the

Agreement's rate schedule.
Agreement No.: 212-011213-029.
Title: Spain-Italy/Puerto Rico Island

Pool Agreement.
Parties:
Compania Trasatlantica Espanola,

S.A.
Nordana Line A/S
Sea-Land Service, Inc.
Synopsis: The proposed amendment

will reduce the amount of the security
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required to be deposited by each
member to a flat rate of $30,000.

Agreement No.: 207-011386.
Title: NGPL-Joint Service

Agreement.
Parties:
The China Navigation Co. Ltd.
Mitsui O.S.K. Lines Ltd.
Synopsis: The proposed Agreement

will permit the parties to establish a
joint service in the trade between
Papua, New Guinea, the Solomon
Islands, and other Asian ports (with
transshipment in the Far East) and the
United States, Puerto Rico, Northern
Marianas Islands, and all of the United
States territories and possessions. It will
also permit the parties to fix or regulate
rates, charges, practices and conditions
for carriage of cargo in the service and
consult and agree on sailing schedules,
service frequencies, ports to be served
and port rotations, issue a single bill of
lading and share revenue and expenses.

Dated: September 25, 1992.
By Order of the Federal Maritime

Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 92-23759 Filed 9-30-92; 8:45 am]
BILLING CODE 6730-01-1

GENERAL SERVICES

ADMINISTRATION

Notice of Establishment of Committee

Establishment of Advisory Committee

This notice is published in accordance
with the provisions of section 9(a)(2) of
the Federal Advisory Committee Act
(Pub. L 92-463) and advises of the
establishment by the General Services
Administration of the Steering
Committee for the African Burial
Ground, New York, NY. The
Administrator of General Services has
determined that establishment of this
committee is in the public interest.

Designation
Steering Committee for the African

Burial Ground, New York, NY.
Purpose.

The committee will advise the
Administrator of General Services and
the Congress in determining the present
and future activities affecting the
pavilion portion of the Federal
construction site known as the "Negro
Burial Ground" on Duane and Elk
Streets, New York City, including, but
not limited to: (1) The review of
proposals regarding the human remains
on the pavilion site; (2) the analysis,
curation, and reinterment of remains

exhumed from the "Negro Burial
Ground"; and (3) the construction of a
memorial or other improvement on the
pavilion site. The committee will also
advise the Administrator regarding
activities in the tower site relating to
exhibits, the interpretive display, and
artwork to the extent that construction
of the tower will not be impeded.

Contact for Information
For additional information, contact:

William J. Diamond, Regional
Administrator, General Services
Administration, Region 2, 26 Federal
Plaza, New York, NY 10278, Telephone:
(212) 264-2600.

Dated: September 23, 1992.
Richard G. Austin,
Administrator.
[FR Doc. 92-23779 Filed 9-30-92; 8:45 am]
BILLING CODE 6820-34-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Office of the Secretary

Change in Numbering of Department
of Health and Human Services (HHS)
Programs In the Catalog of Federal
Domestic Assistance (CFDA)

Effective October 1, 1992, the Program
Number series will change foi the
following CFDA Programs for ACF
(FSA) and AoA:

ADMINISTRATION FOR CHILDREN AND
FAMIUES

Old New

Family Support Administration

93.020 .............................................................. 93.560
93.021 ..............................................................
93.022 ...............................................................
93.023 ...............................................................
93.024 ...............................................................
93.025 ...............................................................
93.026 ...............................................................
93.027 ...............................................................
93.028 ...............................................................
93.031 ...............................................................
93.032 ...............................................................
93.033 ...............................................................
93.034 ...............................................................
93.035 ...............................................................
93.036 ...............................................................
93.037 ............................................................
93.038 ...............................................................
93.039 ...............................................................
93.040 .......................................... : ....................

Administration on Aging
93.552 ...............................................................
93.553 ....................................... .......................
93.555 ...............................................................
93.633 ........................
93.635 ...............................................................
93.641 ....................................................
01 R.. .

93.561
93.562
93.563
93.564
93.565
93.566
93.567
93.568
93.569
93.570
93.571
93.572
93.573
93.574
93.575
93.576
93.577
93.578

93.041
93.042
93.043
93.044
93.045
93.046
93.047

ADMINISTRATION FOR CHILDREN AND
FAMILIES-Continued

Old New

93.668 ............................... 93.048

Dated: September 23, 1992.
William 1. Topolewski,
Acting Deputy Assistant Secretary, Finance.
[FR Doc. 92-23830 Filed 9-30-92; 8:45 am]
BILLING COOE 4150-04-M

Food and Drug Administration

[Docket No. 78N-0050, formerly FDC-D-
634; DESI 6071

Antazoline in Fixed Combination With
Naphazoline for Human Ophthalmic
Use; Drug Efficacy Study
Implementation; Final Evaluation

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
final evaluation, under the Drug Efficacy
Study Implementation (DESI) program,
of Vasocon-A, which contains 0.5
percent antazoline phosphate and 0.05
percent naphozoline hydrochloride.
Vasocon-A is safe and effective for the
relief of signs and symptoms of allergic
conjunctivitis, and lacking substantial
evidence of effectiveness for all other
previously labeled indications. Vasocon-
A is manufactured by IOLAB
Pharmaceuticals, Inc. (IOLAB), 500
IOLAB Dr., Claremont, CA 91711.
ADDRESSES: Requests for information
concerning the notice should be
identified with the reference number
DESI 607 and directed to the attention of
the Division of Drug Labeling
Compliance (HFD-310), Center for Drug
Evaluation and Research, Food and
Drug Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-295-8063.
FOR FURTHER INFORMATION CONTACT.
Harry T. Schiller, Center for Drug
Evaluation and Research (HFD-366),
Food and Drug Administration, 7500
Standish PI., Rockville, MD 20855, 301-
295-8041.
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of October 14, 1971 (36 FR 19987), FDA
announced that it had completed its
evaluation of a report received from the
National Academy of Sciences-National
Research Council, Drug Efficacy Study
Group (NAS-NRC), on Antistine
Phosphate Ophthalmic Solution
containing antazoline phosphate (new
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drug application (NDA) 6-456). Based on
this evaluation, FDA found that
antazoline phosphate for ophthalmic
use, alone or in combination with other
ingredients, was possibly effective for
the relief of ocular irritation and/or
congestion, or for the treatment of
allergic, inflammatory, or infectious
ocular conditions. Although
manufacturers of affected products were
given time to submit substantial
evidence of effectiveness for the
possibly effective indications, no data
were submitted.

Subsequently, in a notice published in
the Federal Register of June 21, 1973 (38
FR 16257). FDA reclassified the possibly
effective indications for Antistine
Phosphate Ophthalmic Solution to
lacking substantial evidence of
effectiveness, proposed to withdraw
approval of NDA 6-456, and offered an
opportunity for a hearing on the
proposal. The notice also announced
that all identical, related, and similar
drug products not subject to approved
NDA's were covered by the NDA
reviewed and by FDA's effectiveness
conclusions (21 CFR 310.6; previously 21
CFR 130.40). The notice further offered
the manufacturers and distributors of
these products an opportunity for a
hearing concerning FDA's conclusions.
• In response to the 1973 notice, Smith,

Miller, and Patch, Inc., a subsidiary of
Cooper Laboratories, Inc., filed a
hearing request for Vasocon-A,
containing 0.5 percent antazoline
phosphate and 0.05 percent naphazoline
hydrochloride. At that time, Vasocon-A
was an unapproved combination drug
product related to Antistine Phosphate
Ophthalmic Solution.

No other manufacturers or distributors
requested a hearing. Consequently, in a
notice published in the Federal Register
of January 21, 1974 (39 FR 2392), FDA
withdrew approval of NDA 6-456. This
withdrawal of approval also covered all
identical, related, and similar drug
products not the subjects of approved
NDA's, except Vasocon-A. The agency
announced that it was unlawful to ship
in interstate commerce Antistine
Phosphate Ophthalmic Solution and all
identical, related, and similar drug
products not the subjects of approved
NDA's, except for Vasocon-A. The
agency permitted the continued
marketing of Vasocon-A pending a
ruling on the hearing request.

Subsequently, Cooper Laboratories,
Inc., sold its rights to Vasocon-A to
IOLAB, which submitted an NDA for the
drug (NDA 18-746). FDA approved
Vasocon-A on April 30, 1990, for the
relief of signs and symptoms of allergic
conjunctivitis. On January 31, 1992.
IOLAB withdrew Its hearing request.

Therefore, the Director of the Center
for Drug Evaluation and Research finds
Vasocon-A as lacking substantial
evidence of effectiveness for all other
indications except for those previously
approved by the agency.

As previously announced, drug
products containing antazoline in
combination with naphazoline are
regarded as new drugs (21 U.S.C.
321(p)). An approved NDA is a
requirement for marketing such
products. Marketing of such products
without an approved NDA will subject
those products, and those persons who
cause the products to be marketed, to
regulatory action.

This notice is issued under the Federal
Food, Drug, and Cosmetic Act (secs.
201(n), 201(p), 502, 505 (21 U.S.C. 321(n),
321(p), 352, 355)) and under the authority
delegated to the Director of the Center
for Drug Evaluation and Research (21
CFR 5.70 and 5.82).

Dated: September 17, 1992.
Carl C. Peck,
Director, Centerfor Drug Evaluation and
Research,
[FR Doc. 92-23747 Filed 9-30-92: 8:45 am]
BILUNG CODE 4160-01-F

Health Resources and Services
Administration

Advisory Council on Trauma Care
Systems; Establishment

Pursuant to the Federal Advisory
Committee Act, Public Law 92-463 (5
U.S.C. appendix 2), the Secretary,
Department of Health and Human
Services announces the establishment of
the following advisory council.

Designation: Advisory Council on
Trauma Care Systems.

Purpose; The Advisory Council on
Trauma Care Systems shall advise and
make recommendations to the
Secretary, the Assistant Secretary for
Health, and the Administrator, Health
Resources and Services Administration
by: (1) Periodically conducting
assessments of the needs in the United
States with respect to trauma care and
the extent to which the States are
responding to such needs, including
special consideration of the unique
needs of rural areas; (2) submitting the
findings made as a result of such
assessments; and (3) advising with
respect to activities carried out under
Title XII, including the development of a
model trauma care plan.

Structure: The Council consists of 12
-appropriately qualified representatives
of the public who are not officers or
employees of the United States and are
appointed by the Secretary. Of such

members: 3 will be individuals
experienced or specially trained in
trauma surgery (including a critical care
nurse); 3 will be individuals experienced.
or specially trained in emergency
medicine (including a nurse who is
specially trained in emergency
medicine); 1 will be an individual
experienced or specially trained in the
care of injured children; 1 will be an
individual experienced or specially
trained in physical medicine and
rehabilitation; and 4 will be individuals
experienced or specially trained in the
development, administration or
financing of trauma care systems.

Authority for this Council is
continuing until otherwise provided by
law.

Dated: September 25, 1992.

Jackie E. Baum,
Advisory Committee Management Officer.
uIRSA.

[FR Doc. 92-23832 Filed 9-30-92; 8:45 am]
e3LUNG CODE 4160-15-M

Public Health Service
Deletion of Text From Previously
Published Notice

AGENCY: Public Health Service, Hi-IS.

ACTION: Deletion.

On September 2, 1992, we published a
notice in the Federal Register entitled
"Specific List for Categorization of
Laboratory Test Systems, Assays and
Examinations by Complexity" (57 FR
40258-40296). At the bottom of column 1
on page 40293 and running to the end of
the document, the notice contained text
under a subheading reading
"Corrections to the Specific List for
Categorization of Laboratory Test
Systems, Assays and Examinations by
Complexity Published as a notice in the
Federal Register on February 28, 1992."
The subheading and the entirety of such
text is hereby deleted.

Corrections to the categorization of
tests may be published in future Federal
Register Notices. These corrections will
be made based on analysis of comments
and additional information that may
become available.

Dated: September 24, 1992.

James 0. Mason,
Assistant Secretary for Health.

[FR Doc. 92-23752 Filed 9-30-92; 8:45 am)
BalM CODE 41l60-1-
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management,

[CA-050-93-4333-131

Closure of Public Lands In Lake
County, CA

AGENCY: Bureau of Land Management
Interior.
ACTION: Permanent Closure Order of
Public Lands in Lake County, California.

SUMMARY: Notice is hereby given related
to the permanent closure of Bureau of
Land Management (BLM) administered
lands to public use from the hours of 10
p.m. to 5 a.m. in accordance with
regulations contained in 43 CFR subpart
8364.1(a) and known as Soda Bay Island
Baths, located in T13N, R8W, within
section 6 in Lake County containing 1
acre more or less in three closely spaced
islands. This closure shall not apply to
peace officers, firefighters, or any other
emergency service personnel while in
the performance of their duties.
Exemption to this closure may be
granted to groups or individuals by
permit from BLM.
DATE: This Closure Order is effective
October 1, 1992.
SUPPLEMENTARY INFORMATION: The
three small rocky islands were used by
the Indians and later developed as a
health resort by the white man in the
early 1900's. A boardwalk connected the
baths to a health resort located on the
mainland. In the 1940's the resort burned
and was not rebuilt. The islands were
claimed as government property and are
now managed by the Bureau of Land
Management. Today local merchants
advertise the presence of the hot water
baths to attract tourists to the area. As a
result their has been an increase in
visitor use on the islands over the past
several years. The nocturnal closure is
necessary because of the increase
nocturnal disturbance caused to wildlife
and residents living nearby. Local
residents complain about increase
occurrences of vandalism, excessive
public drinking, and lewd and lascivious
behavior which occur on the islands
after dark. The Bureau of Land
Mangement will continue to manage the
area for daylight recreational activities
and as a historic site. The area will be
posted "Day Use Only", Closed 10 p.m.
to 5 a.m.
FOR FURTHER INFORMATION CONTACT.
Bureau of Land Management, Ukiah,
California office at (707} 462-3873.
Scott C. Adams,
Clear Lake Resource Area Manager.
[FR Doc. 92-23819 Filed 9-.30-92; &45 am]
BILUJ COOE 4310-40-M

Iditarod National Historic Trail
Advisory Council; Meeting

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of meeting.

SUMMARY: A meeting of the Iditarod
National Historic Trail Advisory
Council will be held in Nome, Alaska
from 9 a.m. to 5 p.m. on October 27, 1992.
The meeting is open to the public and
public comment will be taken from 1:30-
2 p.m. Field trip(s) of the Iditarod
National Historic Trail are scheduled.
DATES: October 26-28, 1992.
ADDRESSES: Nome City Hall, 61 Hunter
Way, Nome, Alaska 99762.
FOR FURTHER INFORMATION CONTACT.
Mike Zaidlicz, Iditarod Trail
Coordinator, Anchorage District Office,
6881 Abbott Loop, Anchorage, AK 99507,
(907) 267-1307.
SUPPLEMENTARY INFORMATION: The
agenda for the meeting will include:
1. Introductions and opening remarks
2. Iditarod Trail field trip(s)
3. Review/approval of previous

meeting's minutes
4. Trail marking & shelter cabins
5. Lands/Cultural Issues
6. Implementation plan
8. Interpretive plan
Richard J. Vernimen,
Anchorage District Manager.
[FR Doc. 92-23744 Filed 9-30-02; &45 am]
BILLING CODE 4310-JA-

[OR-943-4212-13; GP2-457; OR-450501

Conveyance of Public Land; Order
Providing for Opening of Lands;
Oregon

AGENCY. Bureau of Land Management.
Interior.
ACTION: Notice.

SUMMARY: This action informs the public
of the conveyance of 653.18 acres of
public land out of Federal ownership.
This action will also open 4,258.18 acres
of reconveyed lands to surface entry,
and 3,202.18 acres to mining and mineral
leasing. Of the balance, the minerals in
800 acres have been and continue to be
open to mining and mineral leasing, and
the minerals in 256 acres not in Federal
ownership.
EFFECTIVE DATE: November 6, 1992.
FOR FURTHER INFORMATION CONTACT.
Linda Sullivan, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208, 503-280-7171.
SUPPLEMENTARY INFORMATION:w 1. Notice
is hereby given that in an exchange of
lands made pursuant to Section 206 of

the Act of October 21, 1976; 43 U.S.C.
1716, a patent has been issued
transferring 653.18 acres in Deschutes
County, Oregon, from Federal to private
ownership.

2. In the exchange, the following
described lands have been reconveyed
to the United States:

Willamette Meridian
- T. 5 S., R. 19 E.,

Sec. 5, those portions of the SE4SWV4 and
SE lying west of John Day River;,

Sec. 8, those portions of the E aNWY4,
SW4NWV4, NE SW , and SE lying
west of the John Day River;

Sec. 15, NV, SW4, N2SE , and
SE4SEY :

Sec. 16, WV4SW4. SE , and that portion
of the N lying east of the John Dary
River,

Sec. 22, N V2, N SW , and SE4.
Sec. 27, W NE 4. N 2NWY4, and

SE 4NWY4.
T. 10 S., R. 19, E,

Sec. 13, S aS 2;

Sec. 24.
T. 10 S., R. 20 E.,

Sec. 18, lot 4, N NE , SE NEY4,
E SW A, and SEV ;

Sec. 19, lots 1, 2, 3, and 4, E 2, and E W ;
Sec. 30, lots I and 2 NE , and E tNWV/.
The areas described aggregate

approximately 4,258.18 acres in Gilliam,
Jefferson, Sherman, and Wheeler Counties,
Oregon.

3. The minerals in Secs. 13 and 24, T.
10 S., R. 19 E., are in Federal ownership
and have been and remain open to
mining and mineral leasing.

4. The minerals in Secs. 5 and 8, T. 5
S., R. 19 E., are not in Federal ownership
and will not be open to mining and
mineral leasing.

5. At 8:30 a.m., on November 6, 1992,
the lands described in paragraph 2 will
be opened to operation of the public
land laws generally, subject to valid
existing rights, the provisions of existing
withdrawals, and the requirements of
applicable law. All valid applications
received at or prior to 8:30 a.m., on
November 6, 1992, will be considered as
simultaneously filed at that time. Those
received thereafter will be considered in
the order of filing.

6. At 8:30 a.m., on November 6, 1992,
the lands described in paragraph 2,
except as provided in paragraphs 3 and
4, will be opened to location and entry
under the United States mining laws.
Appropriation of land under the general
mining laws prior to the date and time of
restoration is unauthorized. Any such
attempted appropriation, including
attempted adverse possession under 30
U.S.C. Sec. 38, shall vest no rights
against the United States. Acts required
to establish a location'and to initiate a
right of possession are governed by
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State law where not in conflict with
Federal law. The Bureau of Land
Management will not intervene in
disputes between rival locators over
,possessory rights since Congress has
provided for such determinations in.
local courts.

7. At 8:30 a.m., on November 6, 1992,
the lands described in paragraph 2,
except as provided in paragraphs 3 and
4, will be opened to applications and
offers under the mineral leasing laws.

Dated: September 22, 1992.
Robert E. Mollohan,
Chief, Branch of Lands and Minerals
Operations.
[FR Doc. 92-23821 Filed 9-30-92; 8:45 am]
BILLING CODE 4310-33-M

[OR-130-02-4212-13: GP-461); WAOR
484641

Exchange of Public Lands In Ferry,
Uncoln and Stevens Counties,
WA; Realty Action

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Realty Action;
Exchange of Public Lands in Ferry,
Lincoln and Stevens Counties,
Washington.

SUMMARY: The following described
public lands have been determined to be
suitable for disposal by exchange under
section 206 of the Federal Land Policy
and Management Act of 1976, 43 U.S.C.
1716:

Willamette Meridian:
T. 40 N., R. 32 E.,
T. 36 N., R. 33 E.,

Sec. 22, Wl/NEi4;
Sec. 12, S SEY4;
Sec. 13, EIANEV4; NEI/4SE4;
Sec. 23, NE4NEY4; SEIA;
Sec. 24, NW4NW V4;

T. 38 N., R. 33 E.,
Sec. 11, Lots 10 & 11;
Sec. 12, NW /4NW1;
Sec. 35, W NW4;

T. 39 N., R. 33 E.,
T. 40 N., R. 33 E.,

Sec. 13 Lot 6;
Sec. 13 Lot 14;
Sec. 24, NW4SE4;

T. 39 N., R. 34 E.,
Sec. 2, W'/2SWV4, SWV4SE4;
Sec. 11, N NE ;
Sec. 12, NW4NW4;
Sec. 33 Lot 1;

T. 33 N., R. 38 E.,
T. 38 N., R. 38 E.,

Sec. 26, SE 4NE4;
T. 39 N., R. 38 E.,

Sec. 3, W SW4
Sec. 10 NWV4

T. 37 N., R. 39 E.,
Sec. 20, SW1/4SW 4;
Sec. 29 Lot 2, NW'4NWI/4;

Sec. 30 NEY4SEI/4;
T. 38 N., R. 39 E.,

Sec. 18, Lots 1, 10 & 15;
Sec. 19, Lot 2 & 14;
Sec. 30 Lot 3;

T. 39 N., R. 39 E.,
T. 40 N., R. 39 E.,

Sec. 2 Lot 4;
Sec. 4, Lot 6, S NWV4;
Sec. 17, NEV4;

T. 28 N., R. 40 E.,
Sec. 10 SW4NE4;
Sec. 24, NEANEA;
Sec. 30, Lot 1;

T. 38 N., R. 40 E.,
T. 40 N., R. 40 E.,

Sec. 1 Lot 7, S NE/, N SE14;
Sec. 2 Lot 6;
Sec. 3, Lots 5, 6, 7, & 8, SE 4NW I/4,

NE SW1;
Sec. 4 Lot 5;
Sec. 6 Lots 8 & 9, SE4SEV4;
Sec. 8, N NW4;
Sec. 20 Lot 5;
Sec. 25 Lot 5;

T. 31 N., R. 41 E.,
T. 38 N., R. 41 E.,

Sec. 20 Lot 2, M.S. #'s 1196, 1197, & 1198;
T. 39 N., R. 41 E.,

Sec. 6, SW 4SE4;
Sec. 7, NE 4NEZA;
Sec. 33 Lots 1-4;
Sec. 34, Lots 1-4;

2. 40 N., R. 41 E.,
Sec. 1, Lots 9 & 10;
Sec. 2, Lot 9;
Sec. 10, E1 ;
Sec. 11, NWY4, NWI4SWV4;
Sec. 32, Lot 12;

T. 31 N., R. 42 E.,
Aggregating 3,208 acres, more or less in Ferry
and Stevens Counties, WA.

In exchange for all or part of these
lands, the Federal Government will
acquire offered private lands within the
Upper Crab Creek Management Area of
Lincoln County, Washington. The lands
proposed for acquisition will primarily
be located along the Crab Creek and
Lake Creek watersheds. A detailed legal
description of the property will be
published as specific parcels of the
proposal are identified.

The Bureau of Land Management has
grouped the exchange of these public
and private lands into priorities based
on the opportunity to exchange
individual properties and through land-
use planning. Completion of the total
exchange of these lands is expected to
occur in several stages. The value of the
lands to be exchanged in each stage will
be approximately equal. The proponent
may be required to make payments to
equalize the values of the lands at the
conclusion of the exchange.

The purpose to the land exchange is to
facilitate resource management
opportunities in eastern Washington as
identified in the Spokane District's
Resource Management Plan. The
exchange will reduce the number of

widely scattered parcels of public land
that are difficult and uneconomic to
manage, and acquire private property
adjacent to existing public ownership in
Lincoln County. The private lands being
offered have important values for
recreation, fish and wildlife habitat,
riparian and watershed management.

The exchange is subject to:
1. The reservation to the United States

of a right-of-way for ditches or canals
constructed by the authority of the
United States, Act of August 30, 1890,
(43 U.S.C. 945).

2. All minerals shall be reserved to the
United States, together with the right to
prospect for, mine and remove the
minerals.

3. All other valid existing rights,
including, but not limited to, any right-
or-way, permit, or lease of record.

The publication of this notice in the
Federal Register will segregate the
public lands described above to the
extent that they will not be subject to
appropriation under the public land
laws, including the mining laws.

Detailed information concerning the
exchange, is available for review at the
Spokane District Office, East 4217 Main
Avenue, Spokane, Washington 99202.

For a period of 45 days, interested
parties may submit comments to the
Spokane District Manager at the above
address. Any adverse comments will be
reviewed by the State Director. In
absence of any adverse comments, this
realty action will become a final
determination of the Department of the
Interior

Date of Issue: September 23, 1992.
Joseph K. Buesing,
District Manager.
[FR Doc. 92-23745 Filed 9-30-92; 8:45 am]
BILLING COOE 4310-33-

[ID-010-03-4350-081

Resource Management Plan
Amendment, Cascade Resource Area,
ID

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of availability of
Proposed Resource Management Plan
Amendment; and proposed Area of
Critical Environmental Concern
Designations and Federal Land Transfer.

SUMMARY: Pursuant to the BLM Planning
Regulations (43 CFR part 1600) and the
National Environmental Policy Act
(NEPA, section 102(2)(C)) the Boise
District, BLM has prepared a proposed
amendment to the Cascade Resource
Management Plan to designate six sites
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within the Cascade Resource Area as
Areas of Critical Environmental
Concern (ACECs), and to consider
transfer of four parcels of land from
federal ownership. The proposed plan
amendment is now available for a 30-
day protest period under provisions in
the BLM Planning regulations found at
43 CFR 1610.5-2.
DATES: The 30-day protest period for the
proposed plan amendment will begin on
September 28, 1992 and close on
October 28, 1992. Written protests to the
Director must be received or
postmarked no later than the closing
date.
ADDRESSES: Protests must be sent to the
Director at the following address:
Director (760), Department of the
Interior, Bureau of Land Management,
18th and C Streets NW., Washington,
DC 20240. Any protest should include:
(1) Name, address, telephone number
and interest of protesting party, (2)
identification of the issue being
protested, (3) a statement on the parts of
the plan being protested, (4) a copy of all
documents addressing the issue that
were submitted during the planning
process, and (5) a concise statement
why the State Director's decision is
believed to be wrong.
FOR FURTHER INFORMATION CONTACT.
John Fend. Cascade Area Manager or
Fred Minckler, Environmental Specialist
at the Bureau of Land Management 3984
Development Avenue, Boise, ID 83705
Telephone (208) 384-3300.
SUPPLEMENTARY INFORMATION: The
Cascade Resource Management Plan
(RMP) is a land use plan for public lands
within the Cascade Resource Area
administered by BLM in southwest
Idaho. The Boise District has prepared a
proposed amendment to that plan which
addresses special management actions
and designation of six sites ranging in
size from 40 acres to 1,250 acres as
ACECs to protect Allium aaseae (Aase'e
onion), an onion species being
considered by the U.S. Fish and Wildlife
Service for listing as threatened or
endangered. The six sites are:
Cartwright Canyon, 400 acres; Hulls
Gulch, 120 acres; Sand-capped Knob, 40
acres; Sand Hollow, 1,250 acres; Willow
Creek, 1,060 acres and Woods Gulch, 40'
acres. Resource use limitations proposed
for these areas address: livestock
grazing; motorized vehicle use; rights-of-
way; mineral leasing, locations and
disposal; water developments and fire
suppression and rehabilitation.

The proposed amendment also
considers transfer of four parcels of
public land form federal ownership.
Two small parcels, 0.07 and 1.25 acres,
would be transferred from federal

ownership by direct sale, aad two other
parcels, 440 and 20.65 acres, would be
transferred through private exchanges.

Review of the environmental
assessment (EA) prepared on the
Proposed Amendment has resulted in a
finding that no significant impact on the
human environment would result from
implementing the proposal and that an
environmental impact statement (EIS)
need not be prepared.

Dated: September 23, 1992.
David-Brunner,
District Manager.
[FR Doc. 92-23820 Filed 9-30-92; 8:45 am]
BILNG CODE 4310-GG-M

[NM-940-02-4730-12]

Filing of Plats of Survey;, New Mexico

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The plats of survey described
below will be officially filed in the New
Mexico State Office, Bureau of Land
Management, Santa Fe, New Mexico on
October 31, 1992.

New Mexico Principal Meridian, New Mexico
T. 5 S., R. I E., Accepted September 16, 1992,

for Group 898 NM.
T. 5 S., R. 15 W., Accepted September 16,

1992. for Group 863 NM.
T. 11 S., R. 10 E., Accepted September 22.

1992, for Group 730 NM.
Tps. 12 & 13 S., R. 10 E.. Accepted September

22, 1992, for Group 730 NM.
Second Standard Parallel S. through R. 11 E.,

Accepted September 22, 1992, for Group
730 NM.

Indian Meridian, Oklahoma
T. 24 N., R. 6 E., Accepted September 16, 1992

for Group 65 OK.

If a protest against a survey, as shown
on any of the above plats is received
prior to the date of official filing, the
filing will be stayed pending
consideration. of the protest. A plat will
not be officially filed until the day after
all protests have been dismissed and
become final or appeals from the
dismissal affirmed.

A person or party who wishes to
protest against a survey must file with
the State Director, Bureau of Land
Management, a notice that they wish to
protest prior to the proposed official
filing date given above.

A statement of reasons for a protest
may be filed with the notice of protest to
the State Director, or the statement of
reasons must be filed with the State
Director within (30) days after the
proposed official filing date.

The above-listed plats represent
dependent resurveys, survey and
subdivision.

These plats will be in the files of the
New Mexico State Office, Bureau of
Land Management, P.O. Box 27115.
Santa Fe. New Mexico 87502-7115.
Copies may be obtained from this office
upon payment f $2.50 per sheet.

Dated: September 23. 1992.
John P. Bennett,
Chief. Cadastrml Survey.
(FR Doc. 92-23822 Filed 9-30-92: 8:45 aml

SILUNG CODE 4310-FB-M

[CO-930-4214-10; COC-393081

Proposed Withdrawal; Opportunity for
Public Meeting; Colorado

AGENCY: Bureau of Land Management.
Interior.
ACTION: Notice.

SUMMARY: The U.S. Department of
Agriculture, Forest Service, proposes to
withdraw an additional 1,870.48 acres of
National Forest System land adjacent to
an existing withdrawal near Keystone,
Colorado, to protect recreational
facilities and high resource values at the
Keystone Ski Area. This proposed
action will withdraw the entire 6,442
acres of National Forest System land for
20 years.-This notice closes the 1,870.48
acres to location and entry under the
mining laws for up to two years. The
lands remain open to mineral leasing
and to such forms of disposition as may
by law be made of National Forest
System lands.
DATES: Comments on this proposed
withdrawal or requests for public
meeting must be received on or before
December 30, 1992.
ADDRESSES: Comments and requests for
a meeting should be sent to the
Colorado State Director, BLM, 2850
Youngfield Street, Lakewood, Colorado
80215-7076.
FOR FURTHER INFORMATION CONTACT.
Bob Barbour, 303/239-3708.
SUPPLEMENTARY INFORMATION: On
September 9, 1992, the Department of
Agriculture, Forest Service, filed an
application to withdraw the following
described National Forest System lands
from location and entry under the
United States mining laws:
Sixth Principal Meridian
Arapaho National Forest
T. 5 S., R. 76 W..

Sec. 19, lots 55, 58 and NEV4NW VNWV:
Sec. 20, lot 46 and W /2SWV4:
Sec. 29, WV2EYSWI/4, W4NW

exclusive of patented land, and
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W E A NWI/ exclusive of patented
land;

Sec. 32. W/2NE 4NW 4, SW NWV4, and
W SW Y:

T. 5 S., R. 77 W.,
Sec. 24, lots 13, 15, and 17. and E/2SW1A;
Sec. 25, SEI/4NW , E/ NE1/ SW/4, and

SW/4SE4;
Sec. 36, NE'4NE , NEV4SEI4, and

E NWV4SE 4;
T. 6 S., R. 76 W.,

Sec. 5, S2;
Sec. 6, lots 2, 7, and 10;
Sec. 7, SW'ASE and SEI/4SWI/4;
Sec. 8, N/2 and N2N/2SW/;

T. 6 S., R. 77 W.,

Sec. 2, SEI NEI/4;
Sec. 12, SVWSEIA, SW NW , and

NE SW/4.

The area described aggregates
approximately 1,870.48 acres in Summit
County.

The purpose of this withdrawal is to
protect existing recreational facilities
and high resource values at the
Keystone Ski Area. If approved, the final
order will incorporate the existing
withdrawal made by Public Land Order
No. 6625 with this land and withdraw a
total of 6,442.01 acres of National Forest
System land for 20 years.

For a period of 90 days from the date
of publication of this notice, all persons
who wish to submit comments,
suggestions, or objections in connection
with this proposal may present their
views in writing to the Colorado State
Director.

A public meeting will be scheduled
and held on this proposed action as
required by regulation and will be
conducted in accordance with the
Bureau of Land Management Manual,
section 2351.16B. A notice of the date,
time and place of the meeting will be
published in the Federal Register at
least 30 days prior to the meeting.

This application will be processed in
accordance with the regulations set
forth in 43 CFR Part 2310.

For a period two years from the date
of publication of this notice in the
Federal Register, the land will be
segregated from the mining laws as
specified above unless the application is
denied or cancelled or the withdrawal is
approved prior to that date. During this
period the Forest Service will continue
to manage these lands.

Dated: September 25, 1992.
Robert S. Schmidt,
Chief, Branch of Realty Programs.
[FR Doc. 92-23823 Filed 9-30-92; 8:45 aml

BILLING CODE 4310-JI-M

[CO-930-4214-10; C-43908]

Proposed Withdrawal; Opportunity for
Public Meeting; Colorado

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The U.S. Department of
Agriculture, Forest Service, proposes to
withdraw approximately 280 acres of
National Forest System land and add it
to the existing withdrawal for protection
of facilities at the Breckenridge Ski Area
near Breckenridge, Colorado. This
proposal would amend Public Land
Order No. 6684 to include this land for
the duration of that withdrawal. This
order will close this land to location and
entry under the mining laws for up to
two years. The land has been and
remains open to such forms of
disposition as may by law be made of
National Forest System lands and to
mineral leasing. This notice also cancels
the existing application for expansion of
Public Land Order No. 6684, appearing
as Federal Register Document No. 90-
19574.
DATES: Comments on this proposed
withdrawal or requests for public
meeting must be received on or before
December 30, 1992.
ADDRESSES: Comments and requests for
a meeting should be sent to the
Colorado State Director, BLM, 2850
Youngfield Street, Lakewood, Colorado
80215-7076.
FOR FURTHER INFORMATION CONTACT.
Bob Barbour, 303-239-3708.
SUPPLEMENTARY INFORMATION: On
September 9, 1992, the Department of
Agriculture, Forest Service, filed an
application to amend their existing
withdrawal for the Breckenridge Ski
Area, to include the following described
land:

Sixth Principal Meridian
Arapaho National Forest
T. 6 S., R. 78 W.,

Sec. 34, Nominal W V2W ; (Protraction
Diagram No. 9, accepted 4/26/1965)

T. 7 S., R. 78 W.,
Sec. 3, Nominal N 2NW A and NI/2S N

W /. (Protraction Diagram No. 45,
accepted 8/20/1986)

The area described contains
approximately 280.00 acres in Summit
County. The purpose of this amendment
is to protect additional facilities at the
Breckenridge Ski Area. This would add
the 280 acres to the existing withdrawal
made by Public Land Order 6684 for a
total of 1,720 acres. The entire
withdrawal will expire June 14, 2038.

For a period of 90 days from the date
of publication of this notice, all persons

who wish to submit comments,
suggestions, or obligations in connection
with this proposal, or to request a public
meeting, may present their views in
writing to the Colorado State Director. If
the authorized officer determines that a
meeting should be held, the meeting will
be scheduled and conducted in
accordance with the Bureau of Land
Management Manual, § 2351.16B.

This application will be processed in
accordance with the regulations set
forth in 43 CFR part 2310.

For a period two years from the date
of publication of this notice in the
Federal Register, the land will be
segregated from the mining laws as
specified above unless the application is
denied or cancelled or the withdrawal is
approved prior to that date. During this
period the Forest Service will continue
to manage this land.

Dated: September 25, 1992.
Robert S. Schmidt,
Chief, Branch of Realty Programs.
[FR Doc. 92-23831 Filed 9-30-92; 8:45 am]
BILLING CODE 4310-JB-M

Fish and Wildlife Service

Receipt of Applications for Permit

The following applicants have applied
for a permit to conduct certain activities
with endangered species. This notice is
provided pursuant to Section 10(c) of the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531, et seq.):

PRT-722075
Applicant: The Hawthorn Corporation,

Grayslake, IL.
The applicant requests amendment of

an existing permit to export and re-
import five male and eight female
captive-born tigers (Panthera tigris) for
enhancement of survival through
educational exhibitions.
PRT-766841
Applicant: The Great American Circus,

Sarasota, FL

The applicant requests a permit to
purchase in interstate commerce two
female Asian elephants (Elephas
maximus) from Gary Johnson, Perris,
CA, for the purpose of enhancement of
survival of the species through
education.
PRT-770623
Applicant: International Ctr. for Gibbon

Studies, Santa Clarita, CA.

The applicant requests a permit to
import I male Hooloch gibbon
(Hylobates hooloch leuconedys) taken
from the wild in 1978, one male captive-
bred moloch gibbon (Hylobates moloch),
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and one female captive-bred light-
cheeked gibbon (Hylobates concolor
leucogenys) for captive-breeding.
PRT-772084
Applicant: Sunrise Nursery, Leander, TX.

The applicant requests a permit to sell
in interstate commerce artificially
propagated endangered & threatened
cactus species to enhance the
propagation & survival of the species.
Species include Tobusch fishhook
(Ancistrocactus tobuschii), Nellie cory
(Coryphantha minima), Bunched cory
(C. ramillosa), Cochise pincushion (C.
robbinsorum), Lee pincushion (C.
sneedii var. leeij, Sneed pincushion (C.
sneedii var. sneedij), Chisos Mountain
hedgehog (Echinocereus chisosensis
var. chisosensis), kuenzler hedgehog (E.
fendleri var. kuenzler), Lloyd's
hedgehog (E. loydii), Black lace (E.
reichenbachii var. albertil, and Davis'
green pitaya (E. viridiflorus var. davisil.
PRT-770646
Applicant: Paul C. Kao, Northridge, CA.

The applicant requests a permit to
import two male Palawan peacock
pheasant (Syrmaticus mikado) from
Hong Kong Zoo, Hong Kong, for
enhancement of propagation.

Written data or comments should be
submitted to the Director, U.S. Fish and
Wildlife Service, Office of Management
Authority, 4401 North Fairfax Drive,
room 432. Arlington, Virginia 22203 and
must be received by the Director within
30 days of the date of this publication.

Documents and other information
submitted with these applications are
available for review by any party who
submits a written request for a copy of
such documents to, or by appointment
during normal business hours (7:45-4:15)
in, the following office within 30 days of
the date of publication of this notice:
U.S. Fish and Wildlife Service, Office of
Management Authority, 4401 North
Fairfax Drive, room 432, Arlington,
Virginia 22203. Phone: (703/358-2104);
FAX: (703/358-2281).

Dated: September 25, 1992.
Susan Jacobsen,
Acting Chief, Branch of Permits, Office of
Management Authority.
[FR Doc. 92-23753 Filed 9-30-92; 8:45 am]
BILLING CODE 4310-55-M

National Park Service
Niobrara Scenic River Advisory
Commission Meeting

AGENCY: National Park Service, Interior.

ACTION: Notice of meeting.

SUMMARY: This notice sets the schedule
for the forthcoming meeting of the
Niobrara Scenic River Advisory
Commission. Notice of this meeting is
required under the Federal Advisory
Committee Act (Pub. L. 92-463).

The Commission was established
pursuant to Public Law 102-50, section'5.
The purpose of the Commission is to
consult with the Secretary of the
Interior, or his designee, on matters
pertaining to the development of a
management plan, and on the
management and operation of the 40-
mile and 30-mile segments of the
Niobrara River designated by section 2
of Public Law 102-50 which lie outside
the boundary of the Fort Niobrara
National Wildlife Refuge and that
segment of the Niobrara River from its
confluence with Chimney Creek to its
confluence with Rock Creek.

Meeting Dote and Time: October 2, 1992,
1:30 p.m.

Address: City Hall Council Chambers,
Ainsworth, Nebraska.

Agenda:
1. Responsibilities of Federal Advisory

Commissions
2. Administrative procedures
3. Need for standard operating procedures

and/or bylaws
4. Public participation in meetings
5. Proposed agenda, date of the next

Commission meeting
The meeting is open to the public.

Interested persons may make oral/written
presentations to the Commission or file
written statements. Requests for time for
making presentations may be made to the
Superintendent prior to the meeting or to the
Chairman at the beginning of the meeting. In
order to accomplish the agenda for the
meeting the Chairman may want to limit or
schedule public presentations.

FOR FURTHER INFORMATION CONTACT:
Warren Hill, Superintendent, Niobrara/
Missouri National Scenic Riverways,
P.O. Box 591, O'Neill, Nebraska 68763-
0591, (402) 336-3970.

Dated: August 13, 1992.
William W. Schenk,
Acting Regional Director, Midwest Region.
[FR Doc. 92-23861 Filed 9-30-92: 8:45 am]
BILLING CODE 4310-70-M

Sudbury, Assabet and Concord Rivers
Study Committee Meeting

Notice is hereby given in accordance
with the Federal Advisory Committee
Act (Pub. L. 92-463, 86 Stat. 770, 5 U.S.C.
App. I s 10), that there will be a meeting
of the Sudbury, Assabet and Concord
Rivers Study Committee on Thursday,
October 22, 1992.

The Committee was established
pursuant to Public Law 101-628. The
purpose of the Committee is to consult

with the Secretary of the Interior and to
advise the Secretary in conducting the
study of the Sudbury,, Assabet and
Concord River segments specified in
section 5(a) (110) of the Wild and Scenic
Rivers Act. The Committee shall also
advise the Secretary concerning
management alternatives, should some
or all of the river segments studied be
found eligible for inclusion in the
National Wild and Scenic Rivers
System.

The meeting will convene at 7:30 p.m.
in the Sudbury Town Hall Sudbury,
Massachusetts (Sudbury Town Hall is
located on the north side of Route 27,
east of the intersection of Route 27 and
Concord Road. From the east, take
Route 27 west from Route 20 in
Wayland. Town Hall is on the right
approximately 1.5 mile past the
causeway over the Sudbury River. From
the north, take Concord Road or Pantry
Brook Road south off Route 117. Turn
left at Route 27. Town Hall is on the left
just past the intersection).

Agenda
I. Welcome, introductions, and comments-

Bill Sullivan
II. Approval of minutes from 9/17 meeting
III. Subcommittee Reports-Subcommittee

Chairs
A. River Conservation Planning

Subcommittee
B. Instream Flow Study Subcommittee
C. Public Participation Subcommittee

IV. Discussion-Issues of Local Concern
V. Opportunity for public comment
VI. Other Business

A. Next meeting dates and locations
Dated: August 21, 1992.

Steven H. Lewis,
Acting Regional Director.
[FR Doc. 92-23862 Filed 9-30-92; 8:45 am]
BILLING CODE 4310-70-M

INTERNATIONAL TRADE

COMMISSION

[Investigation No. 337-TA-341J

Certain Static Random Access
Memories, Components Thereof and
Products Containing Same;
Investigation

AGENCY: U.S. International Trade
Commission.
ACTION: Institution of investigation
pursuant to 19 U.S.C. 1337.

SUMMARY: Notice is hereby given that a
complaint was filed with the U.S.
International Trade Commission on
August 27, 1992, under section 337 of the
Tariff Act of 1930, as amended, 19 U.S.C.
1337, on behalf of SGS-Thomson
Microelectronics, Inc., 1310 Electronics
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Drive, Carrollton, Texas 75006. Letters
supplementing the complaint were filed
on September 1, September 4,
September 15 and September 16, 1992.
The complaint, as supplemented, alleges
violations of section 337 in the
importation into the United States, the
sale for importation, and the sale within
the United States after importation of
certain static random access memories,
component thereof and products
containing same, by reason of alleged
infringement of claims 1 and 4 of U.S.
Letters Patent 4,125,854 and claims 1, 2
3, 6, 7, 8. 11,12, 15, and 17 of U.S. Letters
Patent 4,251,876, and that an industry in
the United States exists or is in the
process of being established as required
by subsection (a){2) of section 337.

The complainant requests that the
Commission institute an investigation
and, after a full investigation, issue a
permanent exclusion order and
permanent cease and desist order.
ADDRESSES: The complaint, except for
any confidential information contained
therein, is available for inspection
during official business hours (8:45 a.m.
to 5:15 p.m.) in the Office of the
Secretary, U.S. International Trade
Commission, 500 E Street, SW., room
112, Washington, DC 20436, telephone
202-205-1802. Hearing-impaired
individuals are advised that information
on this matter can be obtained by
contacting the Commission's TDD
terminal on 202-205-1810.
FOR FURTHER INFORMATION CONTACT:
Thomas L. Jarvis, Esq., Office of Unfair
Import Investigations, U.S. International
Trade Commission, telephone 202-205-
2568.

Authority: The authority for institution of
this investigation is contained in section 337
of the Tariff Act of 1930. as amended, and in
§ 210.12 of the Commission's Interim Rules of
Practice and Procedure, 19 CFR 210.12.

SCOPE OF INVESTIGATIOW. Having
considered the complaint, the U.S.
International Trade Commission, on
September 24, 1992, Ordered that-

(1) Pursuant to subsection (b) of
section 337 of the Tariff Act of 1930, as
amended, an investigation be instituted
to determine whether there is a violation
of subsection (a)(1)(B) of section 337 in
the importation into the United States,
the sale for importation, or the sale
within the United States after
importation of certain static random
access memories, components thereof or
products containing same by reason of
alleged infringement of claim I or 4 of
U.S. Letters Patent 4,125,854, or claims 1,
2, 3, 6, 7, 8, 11, 12, 15, or 17 of U.S. Letters
Patent 4,251,876, and whether an

industry exists in the United States or is
in the process of being established as
required by subsection (a)(2) of section
337.

(2) For the purpose of the investigation
so instituted, the following are hereby
named as parties upon which this notice
of investigation shall be served:

(a) The complainant is--SGS-
Thomson Microelectronics, Inc., 1310
Electronics Drive. Carrollton, Texas
75006.

(b) The respondents are the following
companies alleged to be in violation of
section 337, and are the parties upon
which the complaint is to be served:

Micro-Comp Industries, 3350 Scott
Boulevard, Building No. 57, Santa Clara,
California 95054; United States
Microelectronics Corp., 3 Industrial East
3rd Road, Science-Based Industrial Park,
Hsinchu, Taiwan 30077.

(c) Thomas L. Jarvis, Esq., Office of
Unfair Import Investigations, U.S.
International Trade Commission, 500 E
Street, SW., room 401J, Washington, DC
20430, who shall be the Commission
investigative attorney, party to this
investigation; and

(3) For the investigation so instituted,
Janet D. Saxon, Chief Administrative
Law Judge, U.S. International Trade
Commission, shall designate the
presiding Administrative Law Judge.

Responses to the complaint and the
notice of investigation must be
submitted by the named respondents in
accordance with § 210.21 of the
Commission's Interim Rules of Practice
and Procedure, 19 CFR 210.21. Pursuant
to § § 201.16(d) and 210.21(a) of the
Commission's Rules (19 CFR 201.16(d)
and 210.21(a)), such responses will be
considered by the Commission if
received not later than 20 days after the
date of service of the complaint.
Extensions of time for submitting
responses to the complaint will not be
granted unless good cause therefor is
shown.

Failure of a respondent to file a timely
response to each allegation in the
complaint and in this notice may be
deemed to constitute a waiver of the
right to appear and contest the
allegations of the complaint and this
notice, and to authorize the
administrative law judge and the
Commission, without further notice to
such respondent, to find the facts to be
as alleged in the complaint and this
notice and to enter both an initial
determination and a final determination
containing such findings, and may result
in the issuance of a limited exclusion

order or a cease and desist order or both
directed against such respondent.

Issuedk September 25, 1992.
By order of the Commission.

Paul R. Bardos,
Acting Secretory.
[FR Doc. 92-23754 Filed 9-30-92 S4 am)
BILL CODE 7020-02-

INTERSTATE COMMERCE

COMMISSION

[Finance Docket No. 32152]

Eastern Shore Railroad, Inc.-
Trackage Rights Exemptlon-Norfoik
and Western Railway Co.

Norfolk and Western Railway
Company (NW) has agreed to grant
overhead trackage rights to Eastern
Shore Railroad, Inc. (ES) over that part
of an NW line at Norfolk, VA, lying
between a junction with Norfolk
Southern Railway at or near milepost A
1.3 and an interchange track owned by
NW at Portlock Yard at or near milepost
2.5, a distance of approximately 4.2
miles. ES will use these trackage rights
to reach a point of interchange in
Norfolk with NW to facilitate the
through movement of loaded and empty
freight cars over ES and NW. The
proposed trackage rights will be
effective on a date mutually agreed upon
by the parties, but not before October 6,
1992.

This notice is filed under 49 CFR
1180.2(d)[7). Petitions to revoke the
exemption under 49 U.S.C. 10505(d) may
be filed at any time. The filing of a
petition to revoke will not stay the
transaction. Pleadings must be filed with
the Commission and served on: Robert
C. Oliver, Esq., P.O. Box 818, Eastville,
VA 23347.

As a condition to the use of this
exemption, any employees adversely
affected by the trackage rights will be
protected under Norfolk and Western
Ry, Co.-Trackage Rights-BN, 354
I.C.C. 605 (1978), as modified in
Mendocino Coast Ry., Inc.-Lease and
Operate, 360 I.C.C. 653 (1980).

Dated: September 24, 1992.
By the Commission, David M. Konschnik,

Director, Office of Proceedings.

Sidney L Strickland, Jr.,
Secretary.
[FR Doc. 92-23846 Filed 9-30-92; 8:45 am]
SfLLIWG CODE 703"-14A
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[Finance Docket No. 321531

Union Pacific Railroad Company-
Trackage Rights Exemption-The
Atchison, Topeka and Santa Fe
Railway Co.

The Atchison, Topeka and Santa Fe
Railway Company (Santa Fe) has agreed
to grant overhead trackage rights to
Union Pacific Railroad Company (Union
Pacific) over a 10.4-mile segment of
Santa Fe's line, between Pittsburg
(milepost 1154.10) and Port Chicago
(milepost 1164.50), in Contra Costa
County, CA. The trackage rights will be
used in connection with existing
trackage rights that Union Pacific holds
over Santa Fe's line of railroad between
Pittsburg and Stockton, CA. The
trackage rights transaction will be
consummated on or after September 18,
1992.

This notice is filed under 49 CFR
1180.2(d)(7). Petitions to revoke the
exemption under 49 U.S.C. 10505(d) may
be filed at any time. The filing of a
petition to revoke will not stay the
transaction. Pleadings must be filed with
the Commission and served on: Joseph
D. Anthofer, 1416 Dodge Street, room
830, Omaha, NE 68179.

As a condition to the use of this
exemption, any employees adversely
affected by the trackage rights will be
protected under Norfolk and Western
By. Co.-Trackage Rights--BN, 354
I.C.C. 605 (1978), as modified in
Mendocino Coast By., Inc.-Lease and
Operate, 360 I.C.C. 653 (1980).

Dated: September 24, 1992.
By the Commission. David M. Konschnik,

Director, Office of Proceedings.
Sidney L Strickland. Jr.,
Secretary.
[FR Doc. 92-23847 Filed 9-30-92; &45 am]
BILLING CODE 7036-01-M

[Docket No. AB-227 (Sub-No. 2X)]

The Wheeling & Lake Erie Railway Co.;
Abandonment Exemption; In Stark,
Wayne, and Medina Counties, OH

AGENCY: Interstate Commerce
Commission.
ACTION: Notice of exemption.

SUMMARY: Under 49 U.S.C. 10505, the
Commission exempts from the prior
approval requirements of 49 U.S.C.
10903-10904 the abandonment by the
Wheeling & Lake Erie Railway Company
(WLE) of its line of railroad between
Milepost 133.0 at Brewster, OH, and
Milepost 93.6 at Spencer, OH, including
the 1.3-mile Massillon Branch between
Milepost 0.0 at Orrville Jct., and
Milepost 1.3 at Orrville, OH, a total

distance of approximately 40.7 miles in
Stark, Wayne, and Medina Counties,
OH. We will grant the petition subject to
the standard employee protective
conditions and certain environmental
conditions.
DATES: Provided no formal expression of
intent to file an offer of financial
assistance has been received, this
exemption will be effective on October
31, 1992. Formal expressions of intent to
file an offer of financial assistance
under 49 CFR 1152.27(c)(2) I must be
filed by October 11, 1992. Petitions to
stay must be filed by October 16, 1992,
Petitions to reopen must be filed by
October 26, 1992. Requests for public use
conditions must be filed by October 21,
1992.
ADDRESSES: Send pleadings, referring to
Docket No. AB-227 (Sub-No. 2X) to:
(1) Office of the Secretary, Case Control

Branch, Interstate Commerce
Commission, Washington, DC 20423,
and

(2) Petitioner's representative: Thomas 1.
Healey, Two Illinois Center, 233 North
Michigan Avenue, Suite 2400, Chicago,
IL 60601.

FOR FURTHER INFORMATION CONTACT.
Richard B. Felder, (202) 927-5610; [TDD
for hearing impaired: (202) 927-5721].
SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision, write to, call,
or pick up in person from: Dynamic
Concepts, Inc., room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone (202)
289-4357/4359. [Assistance for the
hearing impaired is available through
TDD services (202) 927-5721.]

Decided: September 29. 1992.
By the Commission, Chairman Philbin, Vice

Chairman McDonald, Commissioners
Simmons, Phillips, and Emmett.
Sidney L Strickland, Jr.,
Secretary.
(FR Doc. 92-23845 Filed 9-30-92; 8:45 am]
BI.LING CODE 703"1-M

DEPARTMENT OF JUSTICE

Information Collections Under Review

The Office of Management and Budget
(OMB) has been sent the following
collection(s) of information proposals
for review under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35) and the Paperwork
Reduction Reauthorization Act since the
last list was published. Entries are

I See Exempt. of Rail Abandonment--Offors of
Finan. Asslst. 4 LC.C.2d 164 (1987).

grouped into submission categories, with
each entry containing the following
information:

(1) The title of the form/collection;
(2) The agency form number, if any,

and the applicable component of the
Department sponsoring the collection;

(3) How often the form must be filled
out or the information is collected;

(4) Who will be asked or required to
respond, as well as a brief abstract;

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond;

(6) An estimate of the total public
burden (in hours) associated with the
collection; and,

(7) An indication as to whether
Section 3504(h) of Public Law 96-511
applies.

Comments and/or suggestions
regarding the item(s) contained in this
notice, especially regarding the
estimated public burden and associated
response time, should be directed to the
OMB reviewer, Ms. Lin Liu on (202) 395-
7340 and to the Department of Justice's
Clearance Officer, Mr. Don Wolfrey, on
(202) 514-4115. If you anticipate
commenting on a form/collection, but
find that time to prepare such comments
will prevent you from prompt
submission, you should notify the OMB
reviewer and the DOJ Clearance Officer
of your intent as soon as possible.
Written comments regarding the burden
estimate or any other aspect of the
collection may be submitted to Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, and to Mr. Don
Wolfrey, DOJ Clearance Officer, SPS/
JMD/5031 CAB, Department of Justice,
Washington, DC 20530.

Reinstatement of a Previously Approved
Collection for Which Approval Has
Expired

(1) Petition for Alien Relative.
(2) 1-130. Immigration and

Naturalization Service.
(3) On occasion.
(4) Individuals or households. The I-

130 information is used to determine
eligibility of petitioner and beneficiary
for immediate relative status and
admission to the U.S.

(5) 825,000 annual responses at .5
hours per response.

(6) 412,500 annual burden hours.
(7) Not applicable under 3504(h).
Public comment on these items is

encouraged.

II I I
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Dated: September 28, 1992.
Don Woifrey,
Department Clearance Officer, Department of
Justice.
[FR Doc. 92-23799 Filed 9-90-92; 8:45 am]

BILING CODE 4410-10-M

Lodging of Consent Decree Pursuant
to CERCLA

In accordance with Department
.policy, 28 CFR 50.7, notice is hereby
given that a proposed consent decree in
United States v. City of Bunnell, Florida,
and the State of Florida, Civil Action
No. 91-554-CIV-J-16, was lodged with
the United States District Court for the
Middle District of Florida on September
16, 1992. This agreement resolves a
judicial enforcement action brought by
the United States against the defendants
pursuant to section 301 and 402 of Clean
Water Act, 33 U.S.C. 1311 and 1342.

The proposed consent decree provides
that defendant City of Bunnell, Florida
will complete the construction of a new
wastewater treatment facility,
rehabilitate its existing treatment
facility, develop and implement a
program for the operation and
maintenance of its wastewater
treatment facility, and develop and
implement a program for sampling and
monitoring its wastewater discharge.
The proposed consent decree also
requires that the defendant City of
Bunnell pay a civil penalty to the
Treasury of the United States in the
amount $105,000.

The Department of Justice will
receive, for a period of thirty (30) days
from the date of publication, comments
relating to the proposed consent decree.
Comments should be addressed to the
Acting Assistant Attorney General of
the Environment and Natural Resources
Division, Department of Justice,
Washington, DC 20530, and should refer
to United States v. City of Bunnell,
Florida, eta]., D.O.J. Ref. 90-5-1-1-3697.

The proposed consent decree may be
examined at the offices of the United
States Attorney, Middle District of
Florida, Jacksonville Division, room 409,
Federal Building, 311 W. Monroe Street,
Jacksonville, Florida 32202; at the offices
of the Regional Counsel, United States
Environmental Protection Agency,
Region IV, 345 Courtland Street, NE.,
Atlanta, Georgia 30365; and at the
offices of the Environmental
Enforcement Section, Environment and
Natural Resources Division of the
Department of Justice, room 1535, Ninth
Street and Pennsylvania Avenue, NW.,
Washington, DC 20530. The proposed
consent decree may also be examined at
the Consent Decree Library, 601

Pennsylvania Avenue Building, NW.,
Washington, DC 20004 (202-347-2072). A
copy of the proposed consent decree
may be obtained in person or by mail
from the Consent Decree Library. In
requesting a copy, please enclose a
check in the amount of $8.50 (25 cents
per page reproduction costs) payable to
the Consent Decree Library.
John C. Cruden,
Chief Environmental Enforcement Section,
Environment and Natural Resources Division.
[FR Doc. 92-23817 Filed 9-30-92; 8:45 am]
BILLING CODE 4410-01-M

Lodging of Consent Decree Under
RCRA

In accordance with Department
policy, 28 CFR 50.7, notice is hereby
given that on September 22, 1992, a
proposed Consent Decree in United
States v. Escambia Treating Co. was
lodged with the United States District
Court for the Northern District of
Florida. This Consent Decree resolves
the claims of the United States against
settling defendant Charles A. Soule, Jr.
for violations of the Resource
Conservation and Recovery Act, 42
U.S.C. 6901 et seq., and the Florida
Fraudulent Conveyances Act. Under the
proposed Decree, defendant will pay a
civil penalty of $20,000.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
concerning the proposed Consent
Decree. Comments should be addressed
to the Assistant Attorney General,
Environment and Natural Resources
Division, U.S. Department of Justice,
P.O. Box 7611, Ben Franklin Station,
Washington, DC 20044, and should refer
to United States v. Escambia Treating
Co., D.J. Ref. 90-7-1-454.

The proposed Consent Decree may be
examined at any of the following offices:
(1) The Office of the United States
Attorney for the Northern District of
Florida, 114 East Gregory Street,
Pensacola, Florida; (2) the U.S.
Environmental Protection Agency,
Region IV, 345 Courtland Street, NE.,
Atlanta, Georgia; and (3) the Consent
Decree Library, 601 Pennsylvania
Avenue Building, NW., Washington, DC
20004 (telephone (202) 347-2072). Copies
of the proposed Decree may be obtained
by mail from the Consent Decree
Library, 601 Pennsylvania Avenue, NW.,
P.O. Box 1097, Washington, DC 20004.
Please enclose a check for $ $4.75 ($.25

per page reproduction charge) payable
to "Consent Decree Library."
John C. Cruden,
Chief Environmental Enforcement Section,
Environment & Natural Resources Division.
IFR Doc. 92-23781 Filed 9-30-92; 8:45 am]
BILLING CODE 4410-01-M

Lodging of Consent Decree

Notice is hereby given that a proposed
Settlement Agreement and Stipulated
Order ("Agreement") in In re Insilco
Corporation, Civil Action No. SA-92-
CA-210, among the United States,
Insilco Corporation and its named
subsidiaries, and the Valspar
Corporation was lodged on September
21, 1992 with the United States District
Court for the Western District of Texas.
Under the Agreement, Insilco agrees to a
cash payment of $5,050,000 and an
allowed general unsecured claim of
$4,227,560 in Insilco's bankruptcy
proceeding for response costs, and as
indicated in the Agreement, natural
resource damages, under the
Comprehensive Environmental
Response, Compensation, and Liability
Act ("CERCLA"), 42 U.S.C. 9601 et seq.,
at the following sixteen sites: The Midco
I and II sites in Gary, Indiana, the Ninth
Avenue Dump site in Gary, Indiana, the
Fisher-Calo site in Kingsbury, Indiana,
the Operating Industries, Inc. site in Los
Angeles, California, the U.S. Scrap site
in Chicago, Illinois, the American
Chemical Services site in Griffith,
Indiana, the Ellis Road/Yellow Water
site in Jacksonville, Florida, the Oak
Grove site in Anoka County, Minnesota,
the Cross Brothers site in Pembroke,
Illinois, the Cortese Landfill in Sullivan
County, New York, the Kin Buc Site in
Middlesex County, New Jersey, the
Galaxy Spectron site in Elkton,
Maryland, the Maryland Sand & Gravel
site in Cecil County, Maryland, the Re-
Solve site in North Dartmouth,
Massachusetts, and the Taylor Road site
in Hillsborough County, Florida. The
parties also agree that as described in
the Agreement certain claims of the
United States against Insilco and its
named subsidiaries at the following
three sites are discharged under the
bankruptcy laws without any
distribution or payments to the United
States: the Calumet Containers site in
Hammond, Indiana, the Diaz Refinery
site in Diaz, Arkansas, and the New
York City Landfill site in New York,
New York. The Agreement also provides
that Insilco may under conditions
described in the Agreement request
similar agreement by the United States
with respect to claims of the United
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States at the following thirteen sites:
The Carter Coatings site in Tampa,
Florida, the Ashland Avenue site in
Chicago, Illinois, the South Plainfield
site in South Plainfield, New Jersey, the
Washington Blvd. site in Commerce,
California, the 2500 S. Atlantic Blvd. site
in Commerce, California, the Factory H
site in Meriden, Connecticut, the 901 E.
61st Street site in Commerce, California,
the Trio Solvents site in New Brighton,
Minnesota, the 508 N. Colony site in
Meriden, Connecticut, the Eyelet site in
Wallingford, Connecticut, the 550
Research site in Meriden, Connecticut.
the Factory E site in Meriden,
Connecticut, and the Crawfordsville
Scrap & Salvage site in Crawfordsville,
Indiana. The Agreement also provides
that Insilco's and its named subsidiaries'obligations and liabilities arising from
prepetition acts, omissions, or conduct
of Insilco or its subsidiaries or
predecessors at any Additional Sites not
owned or operated by Insilco or its
subsidiaries after January 13, 1991 will
be discharged under the bankruptcy
laws but will be liquidated and satisfied
as general unsecured claims if an when
theUnited States undertakes
enforcement activities in the ordinary
course. The Agreement also resolves
certain claims of the United States
against the Valspar Corporation at
certain of the sites already referenced in
this Notice but only with regard to
claims based solely on the Valspar
Corporation's potential liability as
successor to Insilco based on Valspar's
purchase of The Enterprise Companies,
a former division of Insilco.

The Department of Justice will receive
comments relating to the proposed
Settlement Agreement and Stipulated
Order for 30 days following the.
publication of this Notice. Comments
should be addressed to the Assistant
Attorney General of the Environment
and Natural Resources Division,
Department of Justice, Washington, DC
20530, and should refer to In re Insilco
Corporation and Subsidiaries, Civil
Action No. SA-92-CA-210 (W.D. Tex.),
D.J. Ref. No. 90-11-2-697. The proposed
Settlement Agreement and Stipulated
Order may be examined at the Office of
the United States Attorney for the
Western District of Texas, 727 East
Durango Boulevard, suite A-601, San
Antonio, Texas 78206; the Region 5
Office of the United States
Environmental Protection Agency, 77
West Jackson Street, Chicago, Illinois
60604; and at the Consent Decree
Library, 601 Pennsylvania Avenue, NW.,
Box 1097, Washington, DC 20004 (202-
347-2072). A copy of the proposed
Settlement Agreement and Stipulated

Order may be obtained in person or by
mail from the Consent Decree Library,
In requesting a copy, please enclose a
check in the amount of $15.25 (25 cents
per page for reproduction costs),
payable to the Consent Decree Library.
Vicki A. O'Meara,
Acting Assistant Attorney General,
Environment and Natural Resources Division.
[FR Doc. 92-23782 Filed 9-30-92; 8:45 am]
BILUNG CODE 1"I-M

Consent Judgment in Action to
Recover Costs and Obtain Civil
Penalties

In accordance with Departmental
Policy, 28 CFR 50.7. 38 FR 19029, notice
is hereby given that a Consent Decree in
United States v. McGraw-Edison, et al.,
was lodged with the United States
District Court for the Western District of
New York on September 24, 1992. The
Consent Decree, signed by the Trustee
for the Bankruptcy Estate of W.R. Case
and Sons Cutlery Company ("W. R.
Case") addresses the recovery of
$700,000 in costs incurred by the United
States for actions taken in response to
the release of hazardous substances
from the Alcas, AVX and McGraw-
Edison manufacturing facilities at the
Olean Well Field Superfund Site located
in the Town of Olean, Cattaraugus
Country, New York and requires W. R.
Case to make payment for $50,000 in.
civil penalties for failure to comply with
an Administrative Order issued by the
United States Environmental Protection
Agency. The cost recovery and penalty
amounts take into account the nature
and severity of the alleged violations,
W. R. Case's status in bankruptcy, and
various litigation risks.

The Department of Justice will receive
for thirty (30) days from the date of
publication of this notice, written
comments relating to the Consent
Decree. Comments should be addressed
to the Assistant Attorney General,
Environmental and Natural Resources
Division, Department of Justice,
Washington, DC 20530 and should refer
to United States v. McGraw-Edison, et
o., D.O.J. Ref. No. 90-11-3-181.

The Consent Decree may be examined
at the Office of the United States
Attorney, Western District of New York,
502 U.S. Courthouse, 68 Court St.,
Buffalo, NY 14202; at the Region 11 Office
of the Environmental Protection Agency,
26 Federal Plaza, room 437, New York,
NY 10278; or at the Consent Decree
Library, 601 Pennsylvania Ave., NW.,
Washington, DC 20004. A copy of the
Consent Decree may be obtained in
person or by mail from the Consent
Decree Library, 601 Pennsylvania Ave.,

NW., Washington, DC 20004 telephone
number (202) 347-2072. In requesting a
copy, please enclose a check in the
amount of $3.50 (25 cents per page
reproduction charge) payable to Consent
Decree Library.
John C. Cruden,
Chief Environmental Enforcement Section.
Environmental and Natural Resources
Division.
[FR Doc. 92-23818 Filed 9-30-92; 8:45 aml
BILLING COOE 410-01-M

Antitrust Division

United States v. Hospital Association
of Greater Des Moines, et at.;
Proposed Final Judgment and
Competitive Impact Statement

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act
15 U.S.C. 16 (b) through (h), that a
proposed Final Judgment, Stipulation,
and Competitive Impact Statement have
been filed with the United States •
District Court for the Southern District
of Iowa, Central Division in United
States versus Hospital Association of
Greater Des Moines, et al., Civil Action
No. 4-92-70648.

The Complaint in this case alleges
that the defendants unreasonably
restrained competition among the
hospitals in Polk County, Iowa by
agreeing to limit the types and amounts
of advertising in which they would
engage, in violation of section 1 of the
Sherman.Act, 15 U.S.C. 1. The proposed
Fial Judgment enjoins the defendants
from entering into, directly or indirectly,
any contract, agreement, understanding,
arrangement, plan, program, or course of
action with any hospital in Polk County
or any Polk County hospital association
to limit or regulate the types or amounts
of advertising by any hospital in the
County. Each defendant is required to
establish an antitrust compliance
program which must include an annual
briefing of all officers, directors, and
management employees on the meaning
of the Consent Judgment and on the
antitrust laws.

Public comment is invited within the
statutory 60-day comment period. Such
comments, and responses thereto, will
be published in the Federal Register and
filed with the Court. Comments should
be directed to Robert E. Bloch, Chief,
Profession & Intellectual Property
Section, Antitrust Division, Department
of Justice, room 9903, 555 4th Street.

..... . . .... ... . , I _ I III nil I I I I I
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NW., Washington, DC 20001, (telephone:
(202) 307-0467)).
Joseph H. Widmar,
Director of Operations, Antitrust Division.

United States District Court for the
Southern District of Iowa Central
Division

United States of America, Plaintiff, v.
Hospital Association of Greater Des
Moines, Inc.; Broadlawns Medical
Center; Des Moines General Hospital
Company; Iowa Lutheran Hospital; Iowa
Methodist Medical Center; Mercy
Hospital Medical Center, Des Moines,
Iowa, Defendants.

Civil Action No. 4-92-70648.

Filed: 9/22/92, Judge Vietor.

Stipulation

It is stipulated by and between the
undersigned parties, by their respective
attorneys, that:

1. The parties consent that a Final
Judgment in the form attached may be
filed and entered by the Court, upon the
motion of any party or upon the Court's
own motion, at any time after
compliance with the requirements of the
Antitrust Procedures and Penalties Act
(15 U.S.C. 16), and without further notice
to any party or other proceedings,
provided that plaintiff has not
withdrawn its consent, which it may do
at any time before the entry of the
proposed Final Judgment by serving
notice thereof on defendants and by
filing that notice with the Court;

2. In the event plaintiff withdraws its
consent or the proposed Final Judgment
is not entered pursuant to this
Stipulation, this Stipulation shall be of
no effect whatever and the making of
this Stipulation shall be without
prejudice to any party in this or any
other proceeding.

Dated: September 22, 1992.

For the Plaintiff:

Charles A. James,

Acting Assistant Attorney General.

J. Mark Gidley,

Deputy Assistant Attorney General.

Constance K. Robinson,

Robert E. Bloch,

Gail Kursh.

Nancy M. Goodman,

Karen L. Gable,
John B. Arnett, Sr.,
Attorneys, U.S. Department of Justice,
Antitrust Division, 555 4th Street, NW,
Washington, DC 20002, (202) 307-0789.

For the Defendants:
Thomas H. Burke,
Counsel for Hospital Association of Greater
Des Moines, Inc.
Edgar F. Hansel!,
Counselfor Iowa Lutheran Hospital.
Norene D. Jacobs,
Counselfor Broadlawns Medical Center.
Mark McCormick,
Counselfor lowa Methodist Medical Center.
Eugene E. Olson,
Counselfor Des Moines General Hospital
Company.
John D. Shors,
Counselfor Mercy Hospital Medical Center,
Des Moines, Iowa.

United States District Court for the
Southern District of Iowa, Central
Division

Final Judgment

United States of America, Plaintiff v.
Hospital Association of Greater Des
Moines, Inc.; Broadlawns Medical
Center; Des Moines General Hospital
Company; Iowa Lutheran Hospital; Iowa
Methodist Medical Center, Mercy
Hospital Medical Center, Des Moines,
Iowa, Defendants.

Civil Action No. 4-92-70648, Judge
Vietor.

Filed: 9/22/92
Plaintiff, United States of America,

having filed its Complaint on September
22, 1992, and plaintiff and defendants,
by their respective attorneys, having
consented to the entry of this Final
Judgment without trial or adjudication of
any issue of fact or law, and without this
Final Judgment constituting any
evidence against or an admission by any
party with respect to any such issue;

Now, therefore, before the taking of
any testimony and without trial or
adjudication of any issue of fact or law,
and upon consent of the parties, it is
hereby

Ordered, adjudged and decreed:

This Court has jurisdiction of the
subject matter of this action and of each
of the parties.consenting to this Final
Judgment. The Complaint states a claim
upon which relief may be granted
against each defendant under section 1
of the Sherman Act, 15 U.S.C. 1.

II.

This Final Judgment applies to each
defendant and to each of their officers,
directors, agents, employees, successors,

and assigns and to all other persons in
active concert or participation with any
of them who receive actual notice of this
Final Judgment by personal service or
otherwise.

III.
As used in this Final Judgment:
(A) "Des Moines area" means Polk

County, Iowa.
(B) "Management Employee" means

any employee who supervises the
preparation of or approves any price,
charge, or discount schedule; any wage,
salary, or employee benefit schedule;
any budget or financial plan; any
marketing or advertising plan; any long
range or strategic plan; or any plan to
acquire materials, equipment, or
services. This definition includes but is
not limited to the chief executive officer
and/or administrator, the chief financial
officer, vice presidents and/or assistant
administrators, and the individuals who
head the divisions or departments
responsible for human resources,
materials management, strategic and
financial planning, marketing, public
relations, and advertising.

IV.
Each defendant is enjoined and

restrained from entering into, directly or
indirectly, any contract, agreement,
understanding, arrangement, plan,
program, or course of action with any
other hospital in the Des Moines area or
any Des Moines area hospital
association to limit or regulate the types
or amounts of advertising by any
hospital in the Des Moines area.

V.
Nothing in this Final Judgment shall

prohibit any defendant from advocating,
in accordance with the doctrine
established in Eastern Railroad
Presidents Conference v. Noerr Motor
Freight, Inc., 365 U.S. 127 (1961) and its
progeny, legislation, regulatory actions,
or governmental policies or actions,
relating to the practices identified in
Section IV above.

VL
Each defendant is ordered to maintain

an antitrust compliance program which
shall include:

(A) Distributing, within 60 days from
the entry of this Final Judgment, a copy
of this Final Judgment to all directors,
officers, and management employees;

(B] Notifying, within 60 days from the
entry of this Final Judgment, all
directors, officers, and management
employees that the defendant will not
be bound by the Hospital Association of
Greater Des Moines Guidelines on
Advertising, dated October 26, 1989;
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(C) Distributing in a timely manner a
copy of this Final Judgment to any
person who succeeds to a position as
director, officer, or management
employee;

(D) Holding a briefing annually for all
directors, officers, and management
employees on (1) the meaning and
requirements of this Final Judgment
including the consequences of non-
compliance with this Final Judgment;
and (2) the application of the antitrust
laws to the defendant's activities
including potential antitrust concerns
raised by hospitals (a) engaging in
agreements or arrangements to allocate
services, equipment or facilities or any
other joint activities, and (b) exchanging
competitive information such as
contemplated or expected changes in
prices or employees' salaries or benefits;
and

(E) Maintaining for inspection by
plaintiff a record of the directors,
officers, and management employees
who attend each annual briefing.

VII.

(A) Within 75 days after the entry of
this Final judgment, each defendant
shall certify to the plaintiff whether it
has made the distribution of this Final
Judgment and the notification in
accordance with Section VI above.

(B) For 10 years after the entry of this
Final Judgment, on or before its
anniversary date, each defendant shall
certify annually to the Court and the
plaintiff whether that defendant has
complied with the provisions of Section
VI above.

VIII.

(A) For the sole purpose of
determining or securing compliance with
this Final Judgment, and subject to any
legally recognized privilege, from time to
time, duly authorized representatives of
the Department of Justice shall, upon
written request of the Attorney General
or the Assistant Attorney General in
charge of the Antitrust Division, and on
reasonable notice to any defendant, be
permitted:

(1) Access during office hours of such
defendant to inspect and copy all
records and documents in the
possession or under the control of such
defendant, who may have counsel
present, relating to any matters
contained in this Final Judgment; and

(2) Subject to the reasonable
convenience of such defendant and
without restraint or interference from it,
to interview officers, employees or
agents of such defendant, who may have
counsel present, regarding any such
matters.

(B) Upon the written request of the
Attorney General or the Assistant
Attorney General in charge of the
Antitrust Division made to any
defendant, such defendant shall submit
such written reports, under oath if
requested, relating to any of the matters
contained in this Final Judgment as may
be requested.

(C) No information or documents
obtained by the means provided in this
Section shall be divulged by any
representative of the Department of
Justice to any person other than a duly
authorized representative of the
Executive Branch of the United States,
except in the course of legal proceedings
to which the United States is a party, or
for the purpose of securing compliance
with this Final Judgment, or as
otherwise required by law.

IX.

Jurisdiction is retained by this Court
to enable any of the parties to apply to
this Court at any time for such further
orders and directions as may be
necessary or appropriate for the
construction or implementation of this
Final Judgment, for the enforcement,
modification, or termination of any of its
provisions, and for the punishment of
any violation hereof.

X.

This Final Judgment shall expire ten
(10) years from the date of entry.

Xl.

Entry of this Final Judgment is in the
public interest.

Dated:

United States District Judge.

Competitive Impact Statement

United States District Court for the
Southern District of Iowa, Central
Division

United States of America, Plaintiff v.
Hospital Association of Greater Des Moines,
Inc.; Broadlawns Medical Center; Des
Moines General Hospital Company; Iowa
Lutheran Hospital: Iowa Methodist Medical
Center; Mercy Hospital Medical Center, Des
Moines, Iowa, Defendants.

Civil Action No. 4-92-70648, Judge
Vietor.

Filed: 9/22/92.
Pursuant to section 2(b) of the

Antitrust Procedures and Penalties Act,
15 U.S.C. 16(b)-(h), the United States
submits this Competitive Impact
Statement relating to the proposed Final
Judgment submitted for entry in this
civil antitrust proceeding.

I.

Nature and Purpose of the Proceeding

On September 22, 1992, the United
States filed a civil antitrust complaint
alleging that defendants named above
conspired unreasonably to restrain
competition among themselves, by
agreeing to limit the types and amounts
of advertising in which they would
engage, in violation of section 1 of the
Sherman Act, 15 U.S.C. 1. This
conspiracy diminished competition
between these hospitals for patients,
physician referrals, and third-party
contracts, and deprived patients,
physicians, and third-party payers of
information necessary for them to make
informed choices on the selection of
hospitals and of the benefits of free and
open competition in the sale of hospital
services.

The Complaint alleges that, beginning
at least as early as October 26, 1989, and
continuing until the date of the
Complaint, defendants violated the
Sherman Act by agreeing that each
hospital could limit its advertising
expenditures to 1a of 1% of its respective
previous year's operating expenses, and
would refrain from engaging in certain
types of competitive advertising about
the quality of services provided by its
hospital. Specifically, each hospital
agreed to refrain from engaging in
advertising that included quality
comparisons or that would be
considered image building or self-
aggrandizement. This agreement was set
out in a document entitled "Guidelines
on Advertising" which was adopted-by
the defendants on October 26, 1989. The
Complaint further alleges that
defendants agreed that each hospital
would establish and adhere to an
internal operating policy in conformance
with the guidelines' provisions limiting
advertising expenditures and restricting
the use of certain types of competitive
advertising.

The relief sought in the Complaint is
to enjoin defendants for a period of 10
years from continuing or renewing their
agreement or from engaging in any other
agreement or arrangement having a
similar purpose or effect. The Complaint
also seeks to require defendants to
institute a compliance program to ensure
that defendants do not enter into or
participate in any plan, program, or
other arrangement having the purpose or
effect of unreasonably restraining
competition among the hospitals in Polk
County.

Entry of the proposed Final Judgment
will terminate the action, except that the
Court will retain jurisdiction over the
matter for further proceedings which
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may be required to nterpret, enforce, or
modify the Judgment, or to punish
violations of any of its provisions.

I.

Description of the Practices Involved in
the Alleged Violation

At trial. the Government would have
contended the following:

1. Hospital Association of Greater Des
Moines, Inc., ("HAGDM") was
incorporated in 1976 and is a trade
association for general and specialty
hospitals located in Polk County, Iowa.
HAGDM is a nonprofit corporation
located in Des Moines, Iowa, whose
current membership includes six of the
seyen acute-care hospitals located in
Polk County, including the other
defendants named herein and the
Department of Veterans Affairs Medical
Center in Des Moines.

2. Broadlawns Medical Center
("Broadlawns") is a 214-bed, county
public hospital located in the downtown
section of Des Moines, Iowa.
Broadlawns is a member of HAGDM
and its Chief Executive Officer ("CEO")
serves as a director of HAGDM.

3. Des Moines General Hospital
Company ("DMGHC") is a nonprofit
corporation that operates Des Moines
General Hospital ("DMGH"). DMGH is
a 150-bed, acute-care, osteopathic
hospital located in Des Moines, Iowa.
DMGH is currently managed by Quorum
Health Resources, Inc., which is located
in Nashville, Tennessee. The
management agreement with Quorum
Health Resources is scheduled to expire
in 1993. DMGH is a member of HAGDM
and its COO serves as a director of
HAGDM.

4. Iowa Lutheran Hospital ("ILH") is a
333-bed, acute-care, nonprofit hospital
corporation located in Des Moines,
Iowa. Fairview Hospital & Healthcare
Services, Inc., which is located in
Minneapolis, Minnesota, is the sole
member of ILH. ILH is a member of
HAGDM and its CEO serves as a
director of HAGDM.

5. Iowa Methodist Medical Center
("IMMC") is a 680-bed, acute-care,
nonprofit hospital corporation located in
Des Moines, Iowa. Iowa Methodist
Health System, Inc., which is located in
Des Moines, Iowa, is the sole member of
IMMC. IMMC is a member of HAGDM
and its CEO serves as a director of
HAGDM.

6. Mercy Hospital Medical Center
("Mercy") is a 520-bed, acute-care,
nonprofit hospital corporation located in
Des Moines, Iowa. Mercy Health Center
of Central Iowa, Inc. which is located in
Des Moines, Iowa, is the sole member of
Mercy. Mercy is a member of HAGDM

and its CEO serves as a director of
HAGDM.

7. The five above-named hospitals
[hereinafter referred to as defendant
hospitals] are or operate general acute-
care hospitals in Polk County, Iowa, that
provide a variety of services in
connection with the diagnoses, care, and
treatment of patients. These defendant
hospitals compete with each other for
patients residing in Polk County and
nearby areas. With the exception of one
small hospital and the Department of
Veterans Affairs Medical Center, the
defendant hospitals are or operate the
only general acute-care hospitals in Polk
County.

8. General acute-care hospitals,
including defendant hospitals, compete
for patients on the basis of price,
quality, and services. Such hospitals
endeavor to increase admissions by
attempting to influence patients in their
choice of facility, by trying to persuade
physicians to refer patients to their
facility, and by contracting with third-
party payers who can influence hospital
utilization of their enrollees. General
acute-care hospitals strive to increase
admissions, in part, by using advertising
to inform patients, physicians, and third-
party payers about the price, quality,
and range of services offered by their
hospital.

9. Consumers of inpatient hospital
services often have limited information
about hospitals and, therefore, rely in
part on advertising to learn about the
quality, price, and range of services
offered by hospitals in their geographic
area. Hospital advertising is
increasingly being used to provide this
information in a format that consumers
can understand. When information is
made available to consumers, they can
more easily select, or assist their
physician in selecting, the hospital that
best meets their needs. Hospitals are
thereby encouraged to compete to
provide the types and quality of services
that consumers and physicians desire at
a reasonable price.

10. Beginning at least as early as
October 26, 1989, defendants have
combined and conspired to restrain
competition in violation of section 1 of
the Sherman Act. The combination and
conspiracy consists of a continuing
agreement, understanding, and concert
of action among defendants whereby
each defendant hospital is to limit the
types and amount of advertising in
which it engages, thus diminishing
competition between the defendant
hospitals for patients, physician
referrals, and third-party contracts. On
October 26, 1989, the defendant hospital
adopted the "Guidelines on
Advertising," a document prepared

under the auspices of HAGDM. In
adopting these guidelines, defendant
hospitals agreed to limit their
advertising expenditures of 1% of
their respective previous year's
operating expenses, and to refrain from
engaging in certain types of competitive
advertising, including quality
comparisons, claims of prominence,
image building, or self-aggrandizement.

11. In furtherance of this combination
and conspiracy, defendants also agreed
that each defendant hospital would
establish and adhere to an internal
operating policy limiting its advertising
expenditures and restraining it from
engaging in those types of advertising
prohibited by the agreement. The
actions of defendants far exceeded any
reasonable limited undertaking to
restrain false and deceptive advertising.

12. This combination and conspiracy
had the effect of unreasonably
restraining price and quality competition
among defendant hospitals for the sale
of hospital services to patients and
third-party payers, and for physician
referrals. The combination and
conspiracy deprived patients,
physicians, and third-party payers in
Polk County of information needed by
them to make informed choices on the
selection of hospitals and of the benefits
of free and open competition in the sale
of hospital services.
II.

Explanation of the Proposed Final
Judgment

The United States and defendants
have stipulated that the Court may enter
the proposed Final Judgment after
compliance with the Antitrust
Procedures and Penalties Act, 15 U.S.C.
16(b)-(h). The proposed Final Judgment
provides that its entry does not
constitute any evidence against or
admission by any party with respect to
any issue of fact or law.

Under the provisions of section 2(e) of
the Antitrust Procedures and Penalties
Act, 15 U.S.C. 16(e), the proposed Final
Judgment may not be entered unless the
Court finds that such entry is in the
public interest. Section XI of the
proposed Final Judgment sets forth such
a finding.

The proposed Final Judgment is
Intended to ensure that defendant
hospitals reach independent decisions
regarding the amount each defendant
hospital expends to advertise its
hospital services and the types of such
advertising each defendant utilizes, and
that defendant HAGDM does not act as
a conduit to encourage joint agreements
on advertising.

I I I
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A. Prohibitions and Obligations
Under Section IV of the proposed

Final judgment, each defendant is
enjoined and restrained from entering
into, directly or indirectly, any contract,
agreement, understanding, arrangement.
plan. program, or course of action with
any hospital in the Des Moines area or
any Des Moines area hospital
association to limit or regulate the types
or amounts of advertising by any
hospital in the Des Moines area. The
"Des Moines area" is defined in Section
Ill as Polk County, Iowa.

Section V provides that nothing in the
Final Judgment prohibits any defendant
from exercising rights permitted under
the First Amendment to the United
States Constitution to petition any
federal or state government executive
agency, legislative body, or other
governmental agency concerning
legislation, regulatory actions, or
governmental policies or actions relating
to advertising by hospitals.

Section VI requires each defendant to
maintain an antitrust compliance
program. Section VI provides that this
program at a minimum shall include: (A)
Distributing, within 60 days from the
entry of the Final Judgment, a copy of
the Final Judgment to all directors,
officers, and management employees;
(B) notifying, within 60 days from the
entry of the Final Judgment, all
directors, officers, and management
employees that the defendant will not
be bound by HAGDM's "Guidelines on
Advertising," dated October 26, 196,
(Cl distributing in a timely manner a
copy of the Final Judgment to any
person who succeeds to a position ae
director, officer, or management
employee; (D) holding a briefing
annually for all directors, officers, and
management employees on certain
topics related to the Final Judgment and
the antitrust laws; and (E) maintaining
for inspection by plaintiff a record of the
directors, officers, and management
employees who attend each annual
briefing. The annual briefing will be held
to educate them on (1) the meaning and
requirements of the Final Judgment
including the consequences of
noncompliance with the Final Judgment
and (2) the application of the antitrust
laws to the defendnt's activities
including potential antitrust concerns
raised by hospitals (a) engaging in
agreements or arrangements to allocate
services, equipment, or facilities or any
other joint activities, and (b) exchanging
of competitive information such as
contemplated or expected changes in
prices or employees' salaries or benefits.
"Management employee," as defined in
Section l1, includes any employee who

supervises the preparation of or
approves any price, rate, or discount
schedule;, any wage, salary, or employee
benefit schedule; any budget or financial
plan; any marketing or advertising plan;
any long range or strategic plan; or any
plan to acquire materials, equipment, or
services.

Section VII requires various
certifications of defendants. Section
VII(A) requires each defendant to certify
to plaintiff within 75 days after the entry
of the Final judgment whether defendant
has made the distribution and
notification required by Section VI of
the Final Judgment. Section VII(B)
requires each defendant to certify to
plaintiff annually for 10 years after the
entry of the Final Judgment whether
defendant has complied with the
provisions of Section VI of the Final
Judgment.

Section V111(A) provides that an
authorized representative of the
Department of Justice may visit
defendants' offices, after providing
reasonable notice, to review their
records and to conduct interviews
regarding any matters contained in the
Final Judgment. Defendants may also be
required to submit written reports, under
oath, pertaining to the Final judgment.

b. Scope of the Proposed Final Judgment

Section II of the Final judgment
provides that the Final Judgment shall
apply to each defendant and to each of
its officers, directors, agents, employees,
successors, and assigns and to all other
persons in active concert or
participation with any of them who
receive actual notice of the Final
Judgment by personal service or
otherwise.

Section X of the proposed Final
Judgment provides that the Final
Judgment shall remain in effect for 10
years.

C. Effect of the Proposed Judgment on
Competition

The relief in the proposed Final
Judgment is designed to ensure that each
defendant hospital, using its
independent judgment, decides
unilaterally the amount it expends on
advertising and the types of advertising
it utilizes, and that neither HAGDM nor
the defendant hospitals undertake any
coaective activity or arrangement to
limit or regulate such advertising. It is
also designed to ensure that patients,
physicians, and third-party payers have
the opportunity to receive information
necessary for them to make informed
choices on the selection of hospitals and
to benefit from lower prices or increased
quality that would result from
competition among the hospitals.

The Department of Justice believes
that the proposed Final Judgment
contains adequate provisions to prevent
further violations of the type upon which
the Complaint is based and to remedy
the effects of the alleged agreement.

IV.

Remedies Available to Potential Privote
Litigants

Section 4 of the Clayton Act, 15 U.S.C.
15, provides that any person who has
been injured as a result of conduct
prohibited by the antitrust laws may
bring suit in federal court to recover
three times the damages suffered, as
well as costs and reasonable attorney's
fees. Entry of the proposed Final
Judgment will neither impair not assist
the bringing of such actions. Under the
provisions of section 5(a) of the Clayton
Act, 15 U.S.C. 16(a), the judgment has no
prima facie effect in any subsequent
lawsuits that may be brought against
defendants in this matter.

V.

Procedures Available for Modification
of the Proposed Judgment

As provided in section 2(d) of the
Antitrust Procedures and Penalties Act,
15 U.S.C. 10(d), any person believing
that the proposed Final Judgment should
be modified by submit written
comments to Robert E. Bloch, Chief,
Professions and Intellectual Property
Section, U.S. Department of Justice,
Antitrust Division, 555 4th Street, NW.,
room 9903, judiciary Center Building.
Washington, DC 20001, within the 60-
day period provided by the Act. These
comments, and the Department's
responses, will be filed with the Court
and published in the Federal Register.
All comments will be given due
consideration by the Department of
Justice, which remains free to withdraw
its consent to the proposed Final
Judgment at any time prior to entry.
Section IX of the proposed Final
Judgment provides that the Court retains
jurisdiction over this action, and the
parties may apply to the Court for any
order necessary or appropriate for the
modification, interpretation, or
enforcement of the Final Judgment.

Vi.

Alternative to the Proposed Final
Judgment

The alternative to the proposed Final
Judgment would be a full trial of the
case. In the view of the Department of
Justice, such a trial would involve
substantial cost to the United States and
is not warranted since the proposed
Final Judgment provides the relief that
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the United States sought in its
Complaint.

VII.

Determinative Materials and
Documents

No materials and documents of the
type described in section 2(b) of the
Antitrust Procedures and Penalties Act,
15 U.S.C. 16(b), were considered in
formulating the proposed Final
Judgment.
Respectfully submitted,
Nancy M. Goodman,
Karen L. Gable,
John B. Arnett, Sr.,
Attorneys, U.S. Deportment of Justice,
Antitrust Division, 555 4th Street, NW,
Washington, DC 20001. Telephone: (202) 307-
0798.

[FR Doc. 92-23816 Filed 9-30-92; 8:45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF LABOR
Occupational Safety and Health
Administration

Utah State Standards; Approval

Background

Part 1953 of title 29, Code of Federal
Regulations, prescribes procedures
under section 18 of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
667), (hereinafter called the Act) by
which the Regional Administrator for
Occupational Safety and Health
(hereinafter called the Regional
Administrator) under delegation of
authority from the Assistant Secretary
of Labor for Occupational Safety and
Health (hereinafter called the Assistant
Secretary), (29 CFR 1953.4) will review
and approve standards promulgated to a
State Plan which has been approved in
accordance with section 18(c) of the Act
and 29 CFR part 1902.

On January 10, 1973, notice was
published in the Federal Register (38 FR
1178) of the approval of the Utah State
Plan and the adoption of subpart E to
part 1952 containing the decision. Utah
was granted final approval on section
18(e) of the Act on July 16, 1985. By law
(Section 63-46a-16 Utah Code), the Utah
Administrative Rulemaking Procedure is
the authorized compilation of the
administrative law of Utah and "shall be
received in all the courts, and by all the
judges, public officers, commissioners,
and departments of the State
government as evidence of the
administrative law of the State of Utah
** *." The Utah Occupational Safety
and Health Division revised its
Administrative Rulemaking Act (chapter

46a, title 63, Utah annotated, 1953)
which became effective on April 29,
1985. On May 6, 1985, a State Plan
Supplement was submitted to the
Occupational Safety and Health
Administration (OSHA) for approval
and publication In the Federal Register
of Utah's revised Administrative
Rulemaking Act. The plan supplement
was published in the Federal Register
(53 FR 43688) on October 28, 1988. The
supplement provides for adoption of
Federal standards by reference through
the publication of standards in the Utah
State Digest. Utah now adopts Federal
OSHA standards by reference using the
OSHA numbering system.

Following the publication date, the
agency shall allow at least 30 days for
public comment on the rule. During the
public comment period the agency may
hold a hearing on the rule. Except as
provided in statutes 63-46a-6 and 63-
46a-7, a proposed rule becomes
effective on any date specified by the
agency which is no fewer than 30 nor
more than 90 days after the publication
date. The agency shall provide written
notification of the rule's effective date to
the office. Notice of the effective date
shall be published in the next issue of
the bulletin.

OSHA regulations (29 CFR 153.22 and
.23) require that States respond to the
adoption of new or revised permanent
Federal Standards by State
promulgation of comparable standards
within six months of OSHA publication
in the Federal Register, and within 30
days for emergency temporary
standards. Although adopted State
Standards or revisions to standards
must be submitted for OSHA review
and approval under procedures set forth
in Part 1953, they are enforceable by the
State prior to Federal review and
approval.

The State submitted statements along
with copies of the Utah States Digest, to
verify the adoption of standards by
reference from the Code of Federal
Regulations. The Industrial Commission
of Utah, Occupational Safety and Health
Division adopted by reference on May 6,
1992, the Federal Standard, Process
Safety Management of Highly
Hazardous Chemicals, Explosives and
Blasting Agents; Final Rule of 29 CFR
1910 as published in 57 FR 6356. The
effective date of the State Rule was June
1, 1992.

Decision

The statement of incorporation of the
aforementioned Federal Standard by
reference has been printed in the Utah
Administrative Code. The code contains
the statement of the incorporation of
Federal Standards by reference as

compiled by the Occupational Safety
and Health Division of the Industrial
Commission of Utah. Copies of the Utah
Administrative Code have been
reviewed and verified at the Regional
Office. OSHA has determined that the
Federal Standards incorporated by
reference from 29 CFR 1910 and 29 CFR
1926 are identical to Federal Standards
with no differences and therefore
approves the Utah Standards.

Location of Supplement for Inspection
and Copying

A copy of the standards along with
the approved plan may be inspected and
copied during normal business hours at
the following locations: Office of the
Regional Administrator, Room 1576
Federal Office Building 1961 Stout
Street, Denver, Colorado 80294; Utah
State Industrial Commission, UOSH
Offices at 160 East 300 South, Salt Lake
City, Utah 84151; and the Director,
Federal-State Operations, room N3700,
200 Constitution Avenue, NW.,
Washington, DC 20210.

Public Participation

Under 29 CFR 1953.2 (c), the Assistant
Secretary may prescribe alternative
procedures, or show any other good
cause consistent with applicable laws,
to expedite the review process. The
Assistant Secretary finds that good
cause exists for not publishing the
supplements to the Utah State Plan as
proposed change and makes the
Regional Administrator's approval
effective upon publication for the
following reason(s): The Standards were
adopted in accordance with the
procedural requirements of State law
which include public comment, and
further public participation would be
repetitious. This decision is effective
October 1, 1992.

Authority: Sec. 18, Public Law 91-596, 84
Stat. 1608 [29 U.S.C. 6671. Signed at Denver,
Colorado this 2nd day of September, 1992.
Byron R. Chadwick,
Regional Administrator, VIII.
[FR Doc. 92-23805 Filed 9-30-92; 8:45 am]
BILLING CODE 4510-26-M

LIBRARY OF CONGRESS

American Folklife Center; Board of
Trustees Meeting

AGENCY: Library of Congress.
ACTION: Notice of meeting.

SUMMARY: This notice announces a
meeting of the Board of Trustees of the
American Folklife Center. This notice
also describes the functions of the
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Center. Notice of this meeting is
required in accordance with PublicLaw
94-463.
DATES: Saturday, October 10, 1992, 9
a.m. to 1 p.m.
ADDRESSES: San Jose Hotel Meeting
Room, San Jose, California 95053.
FOR FURTHER INFORMATION CONTACT:
Raymond L. Dockstader, Deputy
Director, American Folklife Center,
Washington, DC 20540.
SUPPLEMENTARY INFORMATION: The
meeting will be open to the public. It is
suggested that persons planning to
attend this meeting as observers contact
Raymond Dockstader at (202) 707--6590.

The American Folklife Center was
created by the U.S. Congress with
passage of Public Law 94-201, the
American Folklife Preservation Act, in
197&, The Center is directed to "preserve
and present American folklife" through
programs of research, documentation,
archival preservation, live presentation,
exhibition, publications, dissemination,
training, and other activities involving
the many folk cultural traditions of the
United States. The Center is under the
general guidance of a Board of Trustees
composed of members from Federal
agencies and private life widely
recognized for their interest in American
folk traditions and arts.

The Center is structured with a small
core group of versatile professionals
who both carry out programs themselves
and oversee projects done by contract
by others. In the brief period of the
Center's operation it has energetically
carried out its mandate with programs
that provide coordination, assistance,
and model projects for the field of
American folklife.
Rhoda W. Canter,
Associate Libraionfor Management.
[FR Doc. 92-23815 Filed 9-30-92; 8:45 aml
BILUNG CODE 1410-o-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Opera-Musicial Theater Advisory
Panel; Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Opera-Musical Theater Advisory Panel
(New American Works: Musical
Evaluation Section) to the National
Council on the Arts will meet on
October 21-23, 1992 from 9 axin-5:30
p.m. in room 716 of the Nancy Hanks
Center, 1100 Pennsylvania Avenue,
NW., Washington, DC 20506.

This meeting is for the purpose of
application evaluation, under the
National Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the Agency by
grant applicants. In accordance with the
determination of the Chairman of
November 20 1991, these sessions will
be closed to the public pursuant to
subsections (cX4), (6) and (9)(B} of
section 552b of title 5, United States
Code.

Further information with reference to
this meeting can be obtained form Ms.
Yvonne M. Sabine, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
DC 20506, or call (202) 682-5433.

Dated: September 25, 1992.
Yvonne M. Sabine,
Director, Panel Operations, National
Endowment for the Arts.
[FR Doc. 92-23825 Filed 9-30-92; a:45 am]
BILLING CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Advisory Committee for Astronomical
Science% Phetig

In accordance with the Federal
Advisory Committee Act (Pub L 92-463,
as amended), the National Science
Foundation announces the following
meeting.

Date and 7me:. October 22 and 23, 1992
8.30 a.m.-5 p.m.

Place- National Science Foumndatiom 1110
Vermont Avenue, NW., Washington, DC,
room 5860.

Type of Meeting: Open.
Contact Person: Dr. M. Kent Wilson.

Director, Division of Astronemical Sciences,
Room 615. National Science Foundation. 18M00
G St. NW., Washington, DC 20550.
Telephone: (2021 357-9488.

Minutes: May be obtained from the contact
person listed above.

Purpose ofiMeet*ng: To provide advice and
recommendations concerning research
programs, proposals, and projects in NSF-
funded astronomy with the objective of
achieving the highest quality forefront
research foe te funds allocated. To provide
advice and recommendations concerning
short-range and long-range plans in
astronomy, including a recommendation of
relative priorities.

Agenda

Thursday; October 22 1992
9 am Discussion on Future of NSF
10:30 am Budget and Planning Discussion
1 pm Discussion of Gemini Telescopes

Project
2pr PresenAstior of UIMA Milimeter

An"a Project

2:30 pm Discussion of Rales of National
Astronomy Centers and University
Facilities

Friday, October 3, 19W

8:30 am Budget Discussion
9:30 am Discussion on Size of Astronomy

Community-Designers of
Instrumentation

10:30 am Infrmtructure Discussion
Z pm Meeting with NSF Director

Dated: September 2M,1992.
M. Rebecca Winkler,
Co w iuee 10aoement Officer.
[FR Doc. 92-23875 Filed 9-30-92; 8: 45 am]
BILLING CODE 7555-01-u

Special Emphasis Panel in Cross
Disciplnary Activities; Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L 92-463,
as amended the National Science
Foundation announces the following
meeting.

Date and Time: October 20, 199. &30 a.m.
to 5 p.m.

Place: Latham Hotel, 3000 M Street NW.,
Washingtom DC 20007-3701.

Type of Meet zn Closed.
Contact Persow Forbes Lewis, Program

Director. CISE/CDA. room 436, National
Science Foundation, 1800 G. St. NW..
Washington. DC 20550. Telephone: (20213 Uo-
7349.

Purpose of Meet"&W To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.
Agenda: To review and evaluate CISE

l.trumaentation proposals as part of the
selection process for awards.

Reason for Coeing. The proposals being
reviewed include information of a proprietary
or confilenatial natwre, including technical
informatio financial data, such as salarie.
and personal information concerning
individuals associated with the propoeals.
These matters are exempt under 5 U.S.C.
552bjc 1 4) and () of the Government in the
Sumehine Act.

Dated: September 2 1992.
M. Rebecca Wnkler,
Committee Management Officer.
[FR Doc. 92-2350 Filed 9-30-92; 8A' am]
BIL cooG 7

Advisory Panel for Neurosciemns,
Meetin

In accordance with the Federal
Advisory Committee Act (Pub. L. 92-463,
as amended), the National Science
Foundation announces the following
meeting.

Dote and Tjm.w Ockber 21-2%, IM9 9 &.xa.
to 5 p.m.

Pac: Vacation, VIge. Laega Beec,
.California.

Type of Abetr. Pbrtpmo
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Contact Person: Dr. Kathie L. Olsen,
Program Director, Integrative Biology and
Neuroscience, rm. 321, National Science .
Foundation, 1800 G St. NW., Washington, DC
20550. Telephone: (202) 357-7040.

Minutes: May be obtained from the contact
person listed above.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: Open session: October 23, 1992;
9:15 a.m. to 11:45 a.m.-To discuss research
trends and opportunities in
Neuroendocrinology.

Closed session: October 21-22, 1992; 9 a.m.
to 5 p.m. and October 23, 11:45 a.m. to 5
p.m.-To review and evaluate
Neuroendocrinology proposals as part of the
selection process for awards.

Date and Time: November 9-11, 1992; 9
a.m. to 5 p.m.

Place: Room 1243, 1800 C Street NW.,
Washington, DC.

Type of Meeting: Closed.
Contact Person: Dr. Sanya Springfield,

Program Director, Integrative Biology and
Neuroscience, rm. 321, National Science
Foundation, 1800 G St. NW., Washington, DC
20550. Telephone: (202) 357-7471.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate Neuronal
and Glial Mechanisms proposals as part of
the selection process for awards.

Date and Time: November 12-14, 1992; 9
a.m. to 5 p.m.

Place: Room 500D, 1110 Vermont Avenue
NW., Washington, DC.

Type of Meeting: Part-Open.
Contact Person: Dr. Donald Edwards,

Program Director. Integrative Biology and
Neuroscience, rm. 321, National Science
Foundation. 1800 G St. NW., Washington, DC
20550. Telephone: (202) 357-7040.

Minutes: May be obtained from the contact
person listed above.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: Open session: November 13, 1992;
2 p.m. to 4 p.r.-To discuss research trends
and opportunities in Neural Mechanisms of
Behavior and Cognitive, Computational, and
Theoretical Neurobiology (CCTN).

Closed session: November 12 and 14, 1992;
9 a.m. to 5 p.m. and November 13, 9 a.m. to 2
p.m. and-To review and evaluate Neural
Mechanisms of Behavior and CCTN
proposals as part of the selection process for
awards.

Date and Time: November 18-20, 1992; 9
a.m. to 5 p.m.

Place: Room 500D, 1110 Vermont Avenue
NW., Washington, DC.

Type of Meeting: Part-Open.
Contact Person: Dr. Steven C. McLoon,

Program Director, Integrative Biology and
Neuroscience, rm. 321, National Science
Foundation, 1800 G St. NW., Washington, DC
20550. Telephone: (202) 357-7042.

Minutes: May be obtained from the contact
person listed above.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: Open session: November 19, 1992;
9:15 a.m. to 11:45 a.m.-To discuss research
trends and opportunities in Developmental
Neuroscience.

Closed session: November 18 and 20, 1992;
9 a.m. to 5 p.m. and November 19, 11:45 a.m.
to 5 p.m.-To review and evaluate
Developmental Neuroscience proposals as
part of the selection process for awards.

Reason for Closing: The proposals being
reviewed include information of a proprietary
or confidential nature, including technical
information; financial data, such as salaries;
and personal information concerning
individuals associated with the proposals.
These matters are exempt under 5 U.S.C.
552b(c)(4) and (6) of the Government in the
Sunshine Act.

Dated: September 28, 1992.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 92-23877 Filed 9-30-92; 8:45 am l

BILLING CODE 7555-01-M

Advisory Committee for Physics;
Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92-463,
as amended), the National Science
Foundation announces the following
meeting.

Date and Time: October 18, 1992, 10
a.m.-5:30 p.m., October 19, 1992, 8:30
a.m.-5:30 p.m., October 20, 1992, 8:30
a.m.-4:30 p.m.

Place: Room 540, National Science
Foundation, 1800 G Street, NW.
Washington, DC 20550.

Type of Meeting: Part-Open.
Contact Person: Dr. Robert A.

Eisenstein, Director, Division of Physics,
room 341, National Science Foundation,
1800 G Street, NW. Washington, DC
20550, (202) 357-7985.

Minutes: May be obtained from the
contact person listed above.

Purpose of Meeting: To advise the
National Science Foundation on its
programs in physics.

Agenda: Open session.

• Proposed New Directions for NSF
" Public Comment (*)
• FY 1993 Budget
" Physics Program Issues

Closed session: October 19, 1992, 1:30
p.m.-5:30 p.m. To review and evaluate
proposals and to formulate
recommendations on Division priorities.

Reason for Closing: In the formulation
of Division priorities, proposals will be
reviewed which include information of a
proprietary or confidential nature,
including technical information;
financial data, such as salaries; and
personal information concerning
individuals associated with the
proposals. Knowledge of the priorities
discussed could significantly frustrate

the Foundation's implementation of
grant proposals. These matters are
exempt under 5 U.S.C. 552b(c)(4), (6) and
(9)(B) of the Government in the Sunshine
Act.

(*) Persons wishing to speak should make
arrangements through the Contact Person
identified above.

Dated: September 28, 1992.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 92-23878 Filed 9-30-92; 8:45 am]
BILLING CODE 7555-01-M

NUCLEAR REGULATORY
COMMISSION

Advisory Committee on Reactor
Safeguards; Meeting Agenda

In accordance with the purposes of
sections 29 and 182 b. of the Atomic
Energy Act (42 U.S.C. 2039, 2232b), the
Advisory Committee on Reactor
Safeguards will hold a meeting on
October 8-10, 1992 in room P-110, 7920
Norfolk Avenue, Bethesda, Maryland.
Notice of this meeting was published in
the Federal Register on August 20, 1992.

Thursday, October 8, 1992

8:30 a.m.-8:45 a.m.: Opening
Remarks by ACRS Chairman (Open)-
The ACRS Chairman will make opening
remarks regarding conduct of the
meeting and comment briefly regarding
items of current interest.

8:45 a.m.-9:45 a.m.: Boiling Water
Reactor Stability (Open/Closed)-The
Committee will hear a report on and
discussion of the proposed resolution of
boiling water reactor core power
oscillations which can occur under
certain operating conditions and the
impact of an ATWS during such an
event. Information may be presented
relating to General Electric Company
analysis of reactor stability under these
conditions. Representatives of the NRC
staff and the nuclear industry will
participate, as appropriate.

Portions of this session will be closed
as necessary to discuss Proprietary
Information related to this matter.

9:45 a.m.-10:45 a.m.: Environmental
Qualification of Safety-Grade Digital
Computer Protection and Control
Systems (Open)-The Committee will
hear a briefing on and prepare a report
as appropriate regarding the NRC
sponsored research program on
environmental qualification of safety-
grade digital computer protection and
control systems.

Representatives of the NRC staff and
the Nuclear industry will participate, as
appropriate.
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10:45 a.m.-11:45 a.m.: Preparation of
ACRS Reports (Open)-The Committee
will discuss a Oroposed Committee
report on NRC staff action with respect
to ITAAC for the GE ABWR.

11:45 a.m.-12 Noon: Prioritization of
ACRS Reports (Open)-The tommittee
will discuss priorities for preparation of
ACRS reports during this meeting.

1 p.m.-2:30 p.m.: Environmental
Qualification of Electric Equipment for
License Renewal (Open)-The
Committee will review and report on a
proposed NRR Branch Technical
Position on environmental qualification
of electric equipment for license
renewal.

Representatives of the staff and the
nuclear industry will participate, as
appropriate.

2:45 p.m.--4:45 p.m.: Form and Content
of a Design Certification Rule (Open)-
The Committee will review and
comment on SECY-92-287, "Form and
Content for a Design Certification Rule."

Representatives of the NRC staff and
the nuclear industry will participate, as
appropriate.

4: 45p.m.-5:30p.m.: ACRS Future
Activities (Open)-The Committee will
discuss the report of the ACRS Planning
and Procedures Subcommittee regarding
matters proposed for consideration by
the full Committee.

5:30p.m.-6p.m.:-Reconciliation of
A CRS Recommendations (Open--The
Committee will discuss NRC staff
responses to ACRS comments and
recommendations.

Friday, October 9, 1992

8:30 a.m.-10 a.m.: Maintenance of
Nuclear Power Plants (Open)-The
Committee will review and comment on
a proposed Regulatory Analysis and a
draft Regulatory Guide, "Monitoring the
Effectiveness of Maintenance at Nuclear
Power Plants," and an associated
NUMARC document 93-01, Revision 2A,
"Industry Guideline for Monitoring the
Effectiveness of Maintenance at Nuclear
Power Plants."

Representatives of the NRC staff and
the nuclear industry will participate, as
appropriate.

10:15 a.m.-10:45 a.m.: Preparation of
A CRS Reports (Open)-The Committee
will discuss the scope and content of
reports to be considered during this
meeting.

10:45 a.m.-11:15 a.m.: Training and
requalification of Nuclear Power Plant
Operators (Open)-The Committee will
hear a briefing, discuss, and report as
appropriate on results of the NRC pilot
simulator examination program and
proposed changes to NRC rule (10 CFR
part 55) regarding recertification of
nuclear power plant operators.

Representatives of the NRC staff and
the nuclear industry will participate, as
appropriate.

11:15 a.m.-12:15 p.m.: Use of PRA in
the Regulatory Process (Open)-The
Committee will hear a briefing by
representatives of the NRC Working
Group on the status of tasks related to
use of PRA in the NRC regulatory
process.

1:15 p.m.-3:15 p.m.: Design
Acceptance Criteria (Open)-The
Committee will review and comment on
proposed Design Acceptance Criteria
(DAC) in the areas of man/machine
interface and control and protection
systems.

Representatives of the NRC staff and
the nuclear industry will participate, as
appropriate.

3:15 p.m.-4:15 p.m.: Yankee Rowe
Nuclear Power Plant (Open)-The
Committee will hear a briefing by
representatives of the NRC staff
regarding lessons learned from the
review and evaluation of the Yankee
Rowe nuclear plant reactor pressure
vessel iptegrity.

Representatives of the NRC staff and
the licensee will participate, as
appropriate.

4:15 p.m.--5 p.m.: Subcommittee
Activities (Open)-The Committee will
discuss the report and recommendations
of the ACRS Planning and Procedures
Subcommittee regarding conduct of
Committee business.

5 p.m.-5:15 p.m.: Election of A CRS
Officer (Closed)-The Committee will
discuss qualifications of candidates
nominated for Member-at-Large of the
Planning and Procedures Subcommittee.

This session will be closed to discuss
information the release of which would
represent a clearly unwarranted
invasion of personal privacy,

5:15 p.m.-6:30 p.m.: Preparation of
A CRS Reports (Open)-The Committee
will discuss proposed ACRS reports
regarding matters considered during this
meeting.

Saturday, October 10, 1992

8:30 a.m.-12 Noon: Preparation of
ACRS Reports (Open)-The Committee
will discuss proposed ACRS reports
regarding matters considered during this
meeting.

1 p.m.-2p.m.: Appointment of ACRS
Members (Closed)-The Committee will
discuss qualifications of candidates
proposed for appointment as members
of the Committee.

This session will be closed to discuss
information the release of which would
represent a clearly unwarranted
invasion of personal privacy.

2 p.m.-2:30 p.m.-Miscellaneous
(Open)-The Committee will complete

discussions of items considered during
this meeting and matters which were not
completed at previous meetings as time
and availability of information permit.

Portions of this session will be closed
as necessary to discuss information the
release of which would represent a
clearly unwarranted invasion of
personal privacy.

Procedures for the conduct of and
participation in ACRS meetings were
published in the Federal Register on
October 1, 1991 (56 FR 49800). In
accordance with these procedures, oral
or written statements may be presented
by members of the public, recordings
will be permitted only during those open
portions of the meeting when a
transcript is being kept, and questions
may be asked only by members of the
Committee, its consultants, and staff.
Persons desiring to make oral
statements should notify the ACRS
Executive Director, Mr. Raymond F.
Fraley, as far in advance as practicable
so that appropriate arrangements can be
made to allow the necessary time during
the meeting for such statements. Use of
still, motion picture, and television
cameras during this meeting may be
limited to selected portions of the
meeting as determined by the Chairman.
Information regarding the time to be set
aside for this purpose may be obtained
tiy a prepaid telephone call to the ACRS
Executive Director prior to the meeting.
In view of the possibility that the
schedule for ACRS meetings may be
adjusted by the Chairman as necessary
to facilitate the conduct of the meeting,
persons planning to attend should check
with the ACRS Executive Director if
such rescheduling would result in major
inconvenience.

I have determined in accordance with
Subsection 10(d) Public Law 92-463 that
it is necessary to close portions of this
meeting noted above to discuss
Proprietary Information applicable to
the matters being considered in
accordance with 5 U.S.C. 552(c)(4) and
information the release of which would
represent a clearly unwarranted
invasion of personal privacy per 5 U.S.C.
552(c)(6).

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman's ruling on requests for the
opportunity to present oral statements
and the time allotted can be obtained by
a prepaid telephone call to the ACRS
Executive Director, Mr. Raymond F.
Fraley (telephone 301-492-8049),
between 8 a.m. and 4:30 p.m. EST.

II I I
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Dated: September 25, 1992.
John C. Hoyle.
Advisory, Committee Management Officer.
[FR Doc. 92-23806 Filed 9-30-92; 8:45 am]
BLUING CODE 7590-01-M

[Docket No. 40-8768

Rio Algom Mining Corp.; Final Finding
of no Significant impact Regarding the
Termination of a Source Material
License of Rio Algom Mining Corp.; 0-
Sand In Situ Leach Mine Project,
Converse County, Wyoming

AGENCY: U.S. Nuclear Regulatory
Commission.
ACTION: Notice of final finding of no
significant impact.

1. Proposed Action
• The proposed administration action is

to terminate the source and byproduct
material license authorizing Rio Algom
Mining Corp. (Rio Algom) to operate the
O-Sand uranium ISL research and
development (R&D) facility located 12
miles north of Glenrock. Converse
County, Wyoming. The Commission has
determined an environmental
assessment specific to this
administrative action is not required.

2. Reasons for Final Finding of No
Significant Impact

The R&D project initiated leaching
activities in the Q-Sand well field in
October 1981. NRC authorized
additional mining in the O-Sand well
field during July 1984. Rio Algom ceased
mining in the Q-Sand and conducted an
aquifer restoration demonstration,
completed and approved by NRC, in
August 1987. Meanwhile, O-Sand mining
continued until September 1991, when
Rio Algom placed the R&D project on
standby status. At this time. Rio Algom
is maintaining the site in standby while
its commercial mining plant is under
construction. Future commercial mining
will create new well fields which
include the O-Sand pilot well field.

On January 10, 1992, NRC issued a
final Environmental Assessment (EA)
regarding issuing the commercial
license. The EA discussed
environmental and radiological
monitoring requirements to be
implemented for the commercial project.
In the meantime, Rio Algom proposed a
monitoring and sampling program for
the interim period prior to commercial
operations. The program was approved
by License Amendment No. 4 to the R&D
Source Material License SUA-1387.
Further, these requirements are included
as preoperational conditions In the

commercial Source Material License No.
SUA-1548.

NRC intends to terminate the R&D
license concurrently with review and
approval of the commercial financial
surety arrangement. Based on the
reviews cited above and conditions to
be contained in the commercial license,
the Commission has determined that no
significant impact will result from the
proposed administrative action. The
following statements support the final
finding of no significant impact and
summarize the conclusions resulting
from the environmental evaluations.

A. The license has demonstrated that
ground-water quality can be stabilized
and restored to class-of-use standards
determined by the Wyoming
Department of Environmental Quality.

B. Remaining and future facilities and
operations at the site shall be regulated
by the commercial license.

In accordance with 10 CFR 51.34(a),
the Director, Uranium Recovery Field
Office (URFO), made the determination
to issue a final finding of no significant
impact in the Federal Register. Source
Material License SUA-1387 for the Rio
Algom O-Sand R&D Project will be
terminated upon approval of the
commercial surety.

The environmental evaluations setting
forth the basis for the finding are
available for public inspection and
copying at the Commission's Uranium
Recovery Field Office at 730 Simms
Street Golden, Colorado, and at the
Commission's Public Document Room at
2120 L Street, NW., Washington, DC

Dated at Denver, Colorado, this 22 day of
September, 1992.
For the Nuclear Regulatory Commission.
Ramon E. Hall,
Director.
[FR Doc. 92-23808 Filed 9-30-92; 8:45 am]
BILUING CODE 759--"1-M

[Docket No. 40-8452]

Union Pacific Resources-Minerals;
Finding of No Significant Impact
Regarding Issuance of an Amendment
to Source Material License SUA-1310
for the Union Pacific Resources-
Minerals, Bear Creek Mill, to
Incorporate Reclamation Schedule,
Converse County, Wyoming

AGENCY: U.S. Nuclear Regulatory
Commission.
ACTION: Notice of a finding of no
significant impact.

1. Proposed Action
The administrative action is issuance

of a license amendment to incorporate
an enforceable reclamation schedule for

the Bear Creek Mill in Converse County,
Wyoming.

2. Reasons for Finding of No Significant
Impact

The proposed amendment is
administrative, incorporating
reclamation milestones into the license
in accordance with the Memorandum of
Understanding (MOU) between the
Environmental Protection Agency (EPA)
and the NRC which was published in the
Federal Register on October 25, 1991.
The Notice of Intent to Amend Source
Material License SUA-1310 for the Bear
Creek Mill to incorporate reclamation
schedules was published in the Federal
Register on May 14, 1992. The NRC
accepted comments on this proposed
licensing action for 45 days. No
comments were received. In accordance
with 10 CFR 51.22(c)(11), the
Commission has determined that no
environmental analysis need be
performed since no significant impacts
will result from the proposed licensing
actions.

3. Action

The Commission action is to amend
Source Material License SUA-1310 upon
publication of this Notice. The action is
based on this Finding of No Significant
Impact and no comments being received
to the Notice of Intent published on May
14, 1992.

This Notice, together with the Notice
of Intent to Amend Source Material
License SUA-1310, is available for
public inspection and copying at the
Commission's Uranium Recovery Field
Office at 730 Simms Street, Golden,
Colorado, and at the Commission's
Public Document Room at 2120 L Street,
NW., Washington, DC 20555.

Dated at Denver, Colorado, this 22 day of
September 1992
Ramon E. Hall,
Director.
[FR Doc. 92-23807 Filed 9-30-92; 8:45 am]
BILUING CODE 759"1-M

RAILROAD RETIREMENT BOARD

Agency Forms Submitted for OMB
Review

SUMMARY: in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the Railroad
Retirement Board has submitted the
following proposal(s) for the collection
of information to the Office of
Management and Budget for review and
approval.
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Summary of Proposal(s)

(1) Collection title: Pay Rate Report.
(2) Form(s) submitted: UI-le.
(3) OMB Number: 3220-0097.
(4) Expiration date of current OMB

clearance: Three years from date of
OMB approval.

(5) Type of request: Extension of the
expiration date of a currently
approved collection without any
change in the substance or in the
method of collection.

(6) Frequency of response: On occasion.
(7) Respondents: Individuals or

households, Businesses or other for-
profit.

(8) Estimated annual number of
respondents: 1,500.

(9] Total annual responses: 1,500.
(10) Average time per response: .0833

hours
(11) Total annual reporting hours: 125
(12) Collection description: Under the

RUIA, the daily benefit rate for
unemployment and sickness benefits
depends on the employee's last daily
rate of pay. The reports obtain
information from the employee and
verification from the employer of the
claimed rate of pay for use in
determining whether an increase in
the benefit rate is due.

ADDITIONAL INFORMATION OR

COMMENTS: Copies of the form and
supporting documents can be obtained
from Dennis Eagan, the agency
clearance officer (312-751-4693).
Comments regarding the information
collection should be addressed to
Ronald J. Hodapp, Railroad Retirement
Board, 844 N. Rush Street, Chicago,
Illinois 60611-2092 and the OMB
reviewer, Laura Oliven (202-395-7316),
Office of Management and Budget, room
3002, New Executive Office Building,
Washington, DC 20503.
Dennis Eagan,
Clearance Officer.
[FR Doc. 92-23811 Filed 9-30-92; 8:45 am]

BILLING CODE 7905-01-M

Agency Forms Submitted for OMB
Review

SUMMARY: In accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the Railroad
Retirement Board has submitted the
following proposal(s) for the collection
of information to the Office of
Management and Budget for review and
approval.

Summary of Proposal(s)

(1) Collection title: Statement Regarding
Contributions and Support.

(2) Form(s) submitted G-134.

(3) OMB Number: 3220-0099.
(4) Expiration date of current OMB

clearance: Three years from date of
OMB approval.

(5) Type of request: Extension of the
expiration date of a currently
approved collection without any
change in the substance or in the
method of collection.

(6) Frequency of response: On occasion.
(7) Respondents: Individuals or

households.
(8) Estimated annual number of

respondents: 400.
(9) Total annual responses: 400.
(10) Average time per response: .292

hours.
(11) Total annual reporting hours: 117.
(12) Collection description: Dependency

on the employee for one-half support
at the time of the employee's death
can be a condition affecting eligibility
for a survivor annuity provided for
under section 2 of the Railroad
Retirement Act. One-half support is
also a condition which may negage
the public service pension offset in
Tier I for a spouse or widow(er).

ADDITIONAL INFORMATION OR
COMMENTS: Copies of the form and
supporting documents can be obtained
from Dennis Eagan, the agency
clearance officer (312-751-4693).
Comments regarding the information
collection should be addressed to
Ronald J. Hodapp, Railroad Retirement
Board, 844 N. Rush Street, Chicago,
Illinois 60611-2092 and the OMB
reviewer, Laura Oliven (202-395-7316),
Office of Management and Budget, room
3002, New Executive Office Building,
Washington, DC 20503.
Dennis Eagan,
Clearance Officer.
[FR Doc. 92-23812 Filed 9-30-92; 8:45 am]
BIu.LIN CODE 0S-01-M

SECURITIES AND EXCHANGE

COMMISSION

[Rel. No. IC-18972; 811-38621

Carnegie-Capplello Trust; Application

September 23, 1992.
AGENCY: Securities and Exchange
Commission ("SEC" or "Commission").-
ACTION: Notice of application for
deregistration under the Investment
Company Act of 1940 (the "1940 Act").

APPLICANT:. Carnegie-Cappiello Trust.
RELEVANT 1940 ACT SECTION: Section
8(f.
SUMMARY OF APPUCATION: Applicant
seeks an order declaring that it has
ceased to be an investment company
under the 1940 Act.

FILING DATE: The application on Form
N-8F was filed on September 10, 1992.
HEARING OR NOTIFICATION OF HEARING:
An order granting the application will be
issued unless the SEC orders a hearing.
Interested persons may request a
hearing by writing to the SEC's
Secretary and serving applicant with a
copy of the request, personally or by
mail. Hearing requests should be
received by the SEC by 5:30 p.m. on
October 19, 1992, and should be
accompanied by proof of service on
applicant, in the form of an affidavit or,
for lawyers, a certificate of service.
Hearing requests should state the nature
of the writer's interest, the reason for
the request, and the issues contested.
Persons may request notification of a
hearing by writing to the SEC's
Secretary.
ADDRESSES: Secretary, SEC, 450 5th
Street, NW., Washington, DC 20549.
Applicant, 1100 Halle Building, 1228
Euclid Avenue, Cleveland, Ohio 44115-
1831.
FOR FURTHER INFORMATION CONTACT.
Felice R. Foundos, Staff Attorney, (202)
272-2190, or Barry D. Miller, Special
Senior Counsel, (202) 272-3018 (Division
of Investment Management, Office of
Investment Company Regulation).

SUPPLEMENTARY INFORMATION: The
following is a summary of the
application. The complete application
may be obtained for a fee at the SEC's
Public Reference Branch.

Applicant's Representations

1. Applicant is an open-end,
diversified management company
organized as an Ohio business trust. On
October 4, 1983, applicant (formerly
known as Carnegie-Cappiello Growth
Trust) filed a registration statement
pursuant to section 8(b) of the 1940 Act.
On that date, applicant also filed a
registration statement pursuant to the
Securities Act of 1933, which registered
an indefinite number of shares of
beneficial ownership. The registration
statement became effective on
December 9, 1983.

2. On September 25, 1985, applicant
amended its registration statement
changing its name to Carnegie-Cappiello
Trust which consisted of the Growth
Series and Total Return Series. The
registration of these series became
effective on November 30, 1985. On
September 25, 1989, applicant amended
its registration statement adding the
Emerging Growth Series and Diversified
High Income Series to the Trust. The
registration of these series became
effective on November 30, 1989. m
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3. At a meeting held on March 12.
1992. applicant's board of trustees
approved a proposal to reorganize
applicant and recommend its approval
by applicant's shareholders. Under the
proposed reorganization, applicant
would transfer its assets to the Fortis
Funds [defined below) in return for
shares of these funds. Applicant
distributed proxy materials relating to
the reorganization to its shareholders
beginning on approximately April 20,
1992. Copies of such materials were filed
with the Commission on April 22, 1992.
Shareholders approved the
reorganization at a special shareholders
meeting held on June 1, 1992.

4. On June 5, 1992, applicant
consummated the reorganization
pursuant to which all the assets and
liabilities of applicant's Diversified High
Income Series, Total Return Series,
Emerging Growth Series, and Growth
Series ("Carnegie Series") were
transferred, respectively, to the High
Yield Portfolio, Asset Allocation
Portfolio, and Capital Appreciation
Portfolio of the Fortis Advantage
Portfolios, Inc. and Fortis Growth Fund,
Inc. (the "Fortis Funds"). In return for its
assets, each Carnegie Series received
shares of the respective Fortis Fund
having a net asset value equal to the
value of the assets less the value of the
liabilities transferred. Subsequently,
each Carnegie Series liquidated and
distributed the respective Fortis Fund
shares received in the exchange to its
shareholders on a pro rata basis. No
brokerage commissions were incurred in
this reorganization.

5. The expenses incurred in
connection with the liquidation and
dissolution of applicant were borne by
the investment adviser to applicant.
Carnegie Capital Management Company
("CCMC"). No expenses were incurred
by applicant in connection with its
liquidation and dissolution.'

6. On September 3, 1992, applicant
filed Articles of Dissolution with the
Secretary of State of Ohio,

7. As of the date of the application,
the applicant had no assets. debts or
liabilities, and was not a party to any
litigation or administrative proceeding.

8. Applicant is neither engaged in nor
proposes to engage in any business
activities other than those necessary for
the winding up of its affairs.

' Pursuant to a letter dated September 22, 1992,
applicant clarified that not only the liquidation
expenses, but also the merger coats incurred in
connection with the reorganization, have been
borne by CCMC and by Fortia Advisers, Inc.,
investment adviser to the Fortis Funds.

For the Commission, by the Division of
Investment Management. under delegated
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 92-23785 Filed 9-30-92 8:45 am]
SILUNG CODE 6010-01-M

[Rel. No. iC-18974; File No. 812-80221

Phoenix Edge Series Fund et al;
Application

September 24, 1992-
AGENCY: Securities and Exchange
Commission ("Commission" or "SEC").
ACTION: Notice of application for an
order under the Investment Company
Act of 1940 (the "Act").

APPLICANTS: Phoenix Edge Series Fund
("Phoenix Fund") and Home Life Equity
Fund, Inc. ("Home Equity Fund").
RELEVANT 1040 ACT SECTIONS: Order
requested under Section 17(b) for
exemption from Section 17(a).
SUMMARY OF APPLICATION: Applicants
seek an order permitting the transfer of
the assets of Home Equity Fund to the
Growth Series of the Phoenix Fund in
exchange for shares of the Growth
Series.
FIUNG DATE: The application was filed
on July 29, 1992 and amended on
September 18, 1992.
HEARING OR NOTIFICATION OF HEARING:
If no hearing is ordered, the application
will be granted. Any interested person
may request a hearing on the application
or ask to be notified if a hearing is
ordered. Any requests must be received
by the Commission by 5:30 p.m. on
October 19, 1992. Request a hearing in
writing, giving the nature of your
interest, the reason for your request, and
the issues you contest. Serve Applicants
with the request, either personally or by
mail, and also send a copy to the
Secretary of the Commission, along with
proof of service by affidavit or, in the
case of an attorney-at-law, by
certificate. Request notification of the
date of a hearing by writing to the
Secretary of the SEC.
ADDRESSES' Secretary, SEC, 450 Fifth
Street, NW., Washington, DC 20549.
Applicants, Phoenix Edge Series Fund
and Home Life Equity Fund, Inc., c/o
Phoenix Home Life Mutual Insurance
Company. One American Row.
Hartford, Connecticut 06115.
FOR FURTHER INFORMATION CONTACT:.
Thomas E. Bisset, Senior Attorney, at
(202) 272-2058, or Wendell M. Faria,
Deputy Chief, at (202) 272-2060, Office
of Insurance Products' Division of
Investment Management.

SUPPLEMENTARY INFORMATION:
Following is a summary of the
application. The complete application
is available for a fee from the SEC's
Public Reference Branch.

Applicants' Representations

1. The Phoenix Fund was organized on
February 18, 1986, as a Massachusetts
business trust and is registered under
the Act on Form N-1A (Registration No.
811-4642) as an open-end, diversified
management investment company. The
Phoenix Fund is currently comprised of
six separate investment series
("Series"). A separate class of shares of
beneficial interest is issued in
connection with each Series and the
Phoenix Fund has registered those
shares under the Securities Act of 1933
(the "1933 Act").

2. The Growth Series is a separate.
managed investment portfolio of the
Phoenix Fund. The primary investment
objective of the Growth Series is to
achieve intermediate and long-term
growth of capital, with income as a
secondary consideration. The Growth
Series seeks to achieve its primary
investment objective by investing
principally in common stocks of
corporations believed to offer growth
potential over both the intermediate and
the long-term.

3. To date, the Growth Series of the
Phoenix Home has sold shares only to
(i) the Phoenix Home Life Variable
Accumulation Account (the "VA
Account"), a separate account of
Phoenix Home Life Mutural Insurance
Company ("Phoenix Home") established
to fund variable annuity contracts issued
by Phoenix Home. and (ii) the Phoenix
Home Life Variable Universal Life
Account (the "VUL Account"), also a
separate account of Phoenix Home
established to fund flexible premium
variable life insurance policies issued by
Phoenix Home. Both the VA Account
and the VUL Account are registered
under the Act as unit investment trusts.

4. Home Equity Fund is an open-end,
diversified management investment
company. Home Equity Fund was
organized as a Maryland corporation on
June 3, 1970 and is registered under the
Act (Registration No. 811-2172). Shares
of Home Equity Fund are registered
under the 1933 Act on Form N-lA.

5. The principal investment objective
of Home Equity Fund is the long-term
growth of capital through the
appreciation of portfolio securities and
the reinvestment of capital gains and
income, with an equal emphasis on the
preservation of capital. Home Equity
Fund invests primarily in the equity
securities of selected companies.
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6. Home Equity Fund currently sells
its shares only to Phoenix Home Life
Separate Account B ("Separate Account
B"), Phoenix Home Life Separate
Account C ("Separate Account C") and
Phoenix Home Life Separate Account D
("Separate Account D"), each of which
is a separate account of Phoenix Home
established to receive and invest
premiums paid under retirement annuity
benefit or other insurance contracts.
Separate Account C and Separate
Account D are registered under the Act
as unit investment trusts.

7. The assets of Separate Account B
are derived solely from contributions
under "H.R. 10 Plans." Separate Account
B is not registered under the Act in
reliance on Section 3(c)(11) of the Act.
However, the variable contracts offered
through Separate Account B are
registered under the 1933 Act on Form
N-4.

8. Phoenix Home is a mutual
insurance company organized under the
laws of the state of New York. Phoenix
Home is principally engaged in the
offering of ordinary and group life and
health insurance policies and annuity
contracts. Phoenix Home is the
depositor of the VA Account, VUL
Account, Separate Account C and
Separate Account D and is the issuer of
the variable life insurance policies and
annuity contracts (the "Contracts")
offered through the foregoing separate
accounts.

9. Phoenix Investment Counsel, Inc.
(the "Adviser") serves as investment
adviser to Home Equity Fund and each
of the Series of the Phoenix Fund under
the general supervision of the Board of
Directors of Home Equity Fund and the
Board of Trustees of the Phoenix Fund,
respectively. As compensation for its
services as investment adviser to Home
Equity Fund, the Adviser is paid a
monthly advisory fee, accrued daily,
currently at an annual rate of 0.30% of
the average daily net asset value of
Home Equity Fund. For its services with
respect to the Growth Series, the
Adviser is entitled to an advisory fee,
payable monthly, at an annual rate of
0.5% of the first $500 million, 0-45% of the
next $500 million and 0.4% of the excess
over $1 billion of the average of the
aggregate daily net asset value of the
Growth Series.

10. The Trustees of the Phoenix Fund,
including a majority of those Trustees
who are not "interested persons" of the
Phoenix Fund ("disinterested Trustees")
and the Board of Directors of Home
Equity Fund, including a majority of
those Directors who are not "interested
persons" of Home Equity Fund
("disinterested Directors"), have
unanimously approved an Agreement

and Plan of Reorganization and
Liquidation (the "Plan").

11. The proposed Plan provides that
Home Equity Fund will convey, transfer
and deliver to the Growth Series all of
the existing assets of Home Equity Fund.
In consideration thereof, the Phoenix
Fund agrees to cause the Growth Series
(a) to assume and pay all of the
obligations and liabilities of Home
Equity Fund to the extent that they exist
on or after the effective time of the
reorganization and (b) to deliver to
Home Equity Fund full and fractional
shares of beneficial interest of the
Phoenix Fund representing shares of the
Growth Series ("Growth Series Shares")
equal to that number of full and
fractional Growth Series Shares as
determined based on the relative net
asset value per share of Home Equity
Fund and Growth Series as of the close
of the New York Stock Exchange on the
last business day immediately preceding
the reorganization in accordance with
the provisions of section 22(c) of the Act
and rule 22c-1 thereunder.

12. The Plan provides that Home
Equity Fund will liquidate and distribute
pro rata to its shareholders the growth
Series Shares received by Home Equity
fund pursuant to the reorganization.
Simultaneously Home Equity Fund
shares held by such shareholders shall
be canceled. The Phoenix Fund will
register the shares of the Growth Series
issued pursuant to this reorganization
under the 1933 Act on Form N-14. The
aggregate value of Growth Series Shares
to be issued under the Plan will exactly
equal the aggregate value of Home
Equity Fund shares held by Separate
Account B, Separate Account C and
Separate Account D immediately prior
to the reorganization. Further, the
aggregate value of outstanding units of
interests in such Accounts will not
change on the effective date of the
reorganization as a result of the share
exchange program.

13. Home Equity Fund will submit the
proposed reorganization and the related
Plan to shareholders for approval at a
Special meeting called for that purpose.
Two-thirds of the outstanding shares of
Home Equity Fund will be required to
approve the Plan and the reorganization
contemplated therein. Phoenix Home
will vote shares attributable to Separate
Account C and Separate Account D in
accordance with instructions received
from Contract owners with Contract
value allocated to those Separate
Accounts. Home Equity Fund shares
held in Separate Account C and
Separate Account D for which no voting
instructions are received will be voted
by the management of Home Equity
Fund in proportion to the voting

instructions that are received from
Contract owners. Shares of the Home
Equity Fund held in Separate Account B
will be voted by Phoenix Home in direct
proportion to the votes of Contract
owners with Contract value allocated to
Separate Account C and Separate
Account D. Separate Account B owns
approximately eighty-five percent of the
outstanding shares of Home Equity
Fund.

14. Phoenix Fund and I lome Equity
Fund will receive an opinion of tax
counsel to the effect that the
reognization will qualify as a tax-free
reorganization under the Internal
Revenue Code of 1986, as amended, and
not result in the recognition of any gain
or loss to Phoenix Fund/Growth Series
or Home Equity Fund, or to any
shareholders thereof.

Applicants' Legal Analysis

1. Section 17(aXl) of the Act, in
relevant part, prohibits any affiliated
person of a registered investment
company, or any affiliated person of.
such person, acting as principal from
knowingly selling any security or other
property to that company. Section 17(a)
(2) of the Act, generally, prohibits the
persons described above, acting as
principals, from knowingly purchasing
any security or other property from the
registered investment company.

2. Section 2(aX3) of the Act defines
the term "affiliated person", in relevant
part, as:

(A) any person directly or indirectly
owning, controlling, or holding with
power to vote, 5 per centum or more of
the outstanding voting securities of such
other person; (B) any person 5 per
centum or more of whose outstanding
voting securities are directly or
indirectly owned, controlled, or held
with power to vote, by such person; (C)
any person directly or indirectly
controlling, controlled by, or under
common control with, such other person;

3. Because Phoenix Home, through
Separate Account B, Separate Account
C and Separate Account D, owns 100%
of the outstanding shares of Home
Equity Fund and may itself vote
approximately eighty-five percent of the
outstanding shares of the Home Equity
Fund, it is an affiliate of Home Equity
Fund. Because Phoenix Home, through
the VA Account and the VUL Account,
owns 100% of the outstanding shares of
the Phoenix Fund and, therefore, 100% of
the outstanding shares of the Growth
Series, it is a "5% affiliate" of the
Phoenix Fund and Growth Series. Home
Equity Fund and the Phoenix Fund/
Growth Series are, therefore, affiliated
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persons of an affiliated person and
transactions between Home Equity Fund
and the Phoenix Fund/Growth Series
are subject to the prohibition of section
17(a) of the Act. An affiliation between
Home Equity Fund and the Phoenix
Fund may also arise as a result of the
Funds being deemed under "common
control" of Phoenix Home since all the
voting shares of each of Home Equity
Fund and the Phoenix Fund are owned
by Phoenix Home. Accordingly, the
transfer of assets of Home Equity JFund
in exchange for shares of Growth Series
may entail the purchase and sale of
securities or other property in
contravention of section 17(a).

4. Section 17(b) of the Act provides, in
pertinent part, that the Commission may
grant an order exempting any
transaction from the prohibitions of
section 17(a) if the terms of the proposed
transaction are reasonable and fair and
do not involve overreaching on the part
of any person concerned, and the
proposed transaction is consistent with
the policy of each registered investment
company concerned, and with the
general purposes of the Act.

5. Applicants represent that the terms
of the proposed reorganization as set
forth in the Plan, including the
consideration to be paid and received,
are reasonable and fair and do not
involve overreaching on the part of any
person concerned. Applicants also
represent that the proposed
reorganization of Home Equity Fund and
the Growth Series is consistent with the
investment policies of Home Equity
Fund and the Growth Series as recited
in the current registration statements of
Home Equity Fund and the Phoenix
Fund, other reports filed by Home
Equity Fund and the Phoenix Fund
under the Act and with the general
purposes of the Act.

6. The Board of Trustees of the
Phoenix Fund, including a majority of
the disinterested Trustees, and the
Board of Directors of the Home Equity
Fund, including a majority of the
disinterested Directors have reviewed
and approved the terms of the proposed
reorganization as set forth in the Plan,
including the consideration to be paid or
received by all parties. The Directors of
Home Equity Fund also have
independently determined that the
proposed reorganization, as set forth in
the Plan, would be in the best interests
of the shareholders of Home Equity
Fund and of the Contract owners who
have indirectly allocated Contract value
through Separate Account C and
Separate Account D to Home Equity
Fund, and that the consummation of the
proposed reorganization will not result

in the dilution of the current interests of
any such shareholder or Contract
owner. The Trustees of Phoenix Fund
also have determined that the proposed
reorganization, as set forth in the Plan,
will be in the best interests of
shareholders of the Phoenix Fund/
Growth Series and of the Contract
owners who have indirectly allocated
Contract value through the VA and VUL
Accounts to the Phoenix Fund/Growth
Series, and that the consummation of
the proposed reorganziation will not
result in the dilution of the current
interests of any such shareholder or
Contract owner. Phoenix Home will pay
all the direct and indirect expenses of
the proposed reorganization, including
any brokerage fees relating to
transactions resulting from the
reorganization.

7. The proposed reorganization will
result in an increase in the asset size of
Home Equity Fund and the Growth
Series. The larger aggregate net assets
should enable the combined entities to
realize significant benefits associated
with economies of scale, increased
investment opportunities and enhanced
portfolio diversification and liquidity.
The Directors and Trustees have
considered the relative investment
performance of Home Equity Fund and
the Growth Series. For the six month
period following Home Equity Fund's
last fiscal year (September 30, 1991
through March 31, 1992), the Growth
Series' total return was 11.99% and the
Home Equity Fund's total return was
6.55%. The Directors believe
performance and investment flexibility
could be enhanced if the assets of Home
Equity Fund and the Growth Series are
combined.

8. Although the advisory fee
applicable to shareholders of Home
Equity Fund will increase as a result of
the reorganization, the Directors of
Home Equity Fund have determined that
shareholders and Contract owners with
Contract value allocated to Separate
Account C and Separate Account D will
ultimately benefit from the services of
the Adviser. Further, the Directors of
Home Equity Fund have determined that
Home Equity Fund could not continue to
retain the Adviser under the terms of the
current Management Agreement or
obtain the services of a comparable
investment adviser at the rate currently
applicable to Home Equity Fund.
Moreover, while the Adviser presently
bears substantially all expenses of
Home Equity Fund, it is possible that, in
the future, Home Equity Fund would be
required to bear a greater portion or all
of its expenses. In such event, the
consummation of the reorganization

would result in cost savings for Contract
owners with Contract value allocated to
Separate Account C and Separate
Account D by virtue of the economies of
scale associated with a larger asset
base.

9. The investment objectives and
policies of Home Equity Fund and the
Growth Series are, in the opinion of the
Directors and Trustees, compatible. The
principal differences are as follows: (i)
Home Equity Fund's investment
objective is long-term growth of capital
while the Growth Series' objective is
intermediate and long-term growth of
capital; (ii) not more than 2% of Home
Equity Fund's assets can be invested in
rights and warrants to purchase
common stocks while Growth Series can
invest up to 20% of its total assets in
such rights and warrants to purchase
common stock; (iii) Home Equity Fund is
restricted to borrowing money in the
aggregate of an amount not exceeding
5% of the value of its assets while the
Growth Series can borrow money in an
amount equaling up to 50% of the net
asset value of the Series; and (iv) the
investment restrictions applicable to the
Growth Series permit it to engage in a
wider range of investment techniques
and strategies designed to "hedge"
against market risks and enhance
income than is permissible under Home
Equity Fund's investment restrictions.

The Directors of Home Equity Fund
believe that shareholders will be
protected and benefited under the
investment objectives, policies and
restrictions of the Growth Series. The
Directors of Home Equity Fund have
considered the differences between the
investment objectives of f lome Equity
Fund and the Growth Series and
determined that the investment
objective of the Growth Series is
consistent with the objective of a
shareholder seeking growth of capital
through an equity portfolio. The
Directors concluded that the Growth
Series has investment objectives,
policies and restrictions comparable to
those of Home Equity Fund, and to the
extent there are differences, the
Directors of Home Equity Fund believe
that such differences are of no practical
significance and are often advantageous
to Home Equity Fund shareholders.

10. Rule 17a-8 under the Act exempts
from Section 17(a) of the Act, mergers,
consolidations, purchases or sales of
substantially all of the assets involving
registered investment companies which
may be affiliated persons, or affiliated
persons of affiliated persons, solely by
reason of having a common investment
adviser, common directors and/or
common officers. Because Home Equity

I I !
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Fund and the Growth Series are
affiliates of each other for reasons other
than having a common investment
adviser, they can not rely on Rule 17a-8.
However, the Applicants submit that the
share exchange phase of the proposed
transaction will comply with all of the
conditions that Rule 17a-8 of the Act
requires for the protection of investment
companies and their shareholders. The
Applicants agree to the grant of the
order requested being specifically
conditioned on the Board of Trustees of
Phoenix Home and the Board of
Directors of Home Equity Fund having
made the requisite determinations that
the participation of the Growth Series
and Home Equity Fund, respectively, in
the proposed reorganization is in the
best interests of the Growth Series and
Home Equity Fund and that such
participation will not dilute the interests
of shareholders of Growth Series or
Home Equity Fund or Contract owners
that are or will become indirectly
invested in the Growth Series.

11. The Applicants submit that the
proposed reorganization is consistent
with the general purposes of the Act as
stated in the Findings and Declaration of
Policy in Section 1 of the Act. The
Applicants further submit that the plan
does not present any of the conditions
or abuses that the Act was designed to
mitigate or eliminate. In particular,
section 1(b)(6) of the Act states that the
national public interest and the interest
of investors are adversely affected when
investment companies are reorganized
without the consent of their security
holders. As described above, the Plan
must receive the approval of two-thirds
of the outstanding shares of Home
Equity Fund. Contract owners with
Contract value allocated to Separate
Account C and Separate Account D will
receive a proxy statement containing all
material disclosures, including a
description of all material aspects of the
Plan and a copy thereof. Therefore, the
Applicants assert, the proposed
reorganization is consistent with the
general purposes of the Act.

Conclusion

For the reasons stated above, the
Applicants believe that the terms of the
proposed reorganization satisfy the
standards of section 17(b). Accordingly,
the applicants assert that it is
appropriate for the Commission to issue
an order pursuant to section 17(b)
exempting the proposed transaction
from the provisions of section 17(a) of
the Act.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Margaret H. McFarland,
Deputy-Secretary.
[FR Doc. 92-23784 Filed 9-30-92; 8:45 am]
BILLING COOE 9010-01-U

DEPARTMENT OF STATE

[Public Notice 17061

United States Organization for the
International Telegraph and Telephone
Consultative Committee (CCITT)
National Committee Meeting

The Department of State announces
that the United States Organization for
the International Telegraph and
Telephone Consultative Committee
(CCITT) National Committee will meet
on October 27, 1992 at 9:30 a.m. in room
1207 at the Department of State, 2201 C
Street NW., Washington, DC 20520.

The agenda for the meeting will
include a debrief of the latest meeting of
the World Telecommunications
Advisory Council; the report of the joint
CCIR/CCITT National Committee
meeting, and continue the current work,
or to receive reports, of the various sub-
-committees established by the USNC to
prepare the U.S. delegation for the
upcoming CCITT Xth Plenary Assembly
to be held in Helsinki, March 1993.

Members of the general public may
attend the meeting and join in the
discussion, subject to the instructions of
the Chair. Admittance of public
members will be limited to the seating
available. In that regard, entrance to the
Department of State building is
controlled and entry will be facilitated if
arrangements are made in advance of
the meeting. Persons who plan to attend
should advise the Office of Earl Barbely,
Department of State, (202) 647-0201,
FAX (202) 647-7407. The above includes
government and non-government
attendees. Public visitors will be asked
to provide their date of birth and Social
Security number at the time they register
their intention to attend and must carry
a valid photo ID with them to the
meeting in order to be admitted. All
attendees must use the C Street
entrance.

Please bring 0 copies of documents to
be considered at this meeting. If the.
document has been mailed, bring only 10
copies.

Dated: September 15, 1992.
Earl Barbely,
Director, Telecommunications and
Information Standards, Chairman US. CCITT
National Committee.
[FR Doc. 92-23813 Filed 9-30-92; 8:45 am]
BILLING CODE 4710-48-M

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

Environmental Impact Statement:
Walworth Co, WI

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
Environmental Impact Statement (EIS)
will be prepared for a proposed highway
project in Walworth County, Wisconsin.
FOR FURTHER INFORMATION CONTACT.
James Zavoral, Federal Highway
Administration, 4502 Vernon Boulevard,
Madison, Wisconsin 53705-4906,
Telephone: (608) 264-5944. Additional
information can be obtained through Ms.
Carol Cutshall, Director, Office of
Environmental Analysis, Wisconsin
Department of Transportation, 4802
Sheboygan Avenue. Madison,
Wisconsin 53707, Telephone: (008) 266-
9626.
SUPPLEMENTARY INFORMATION. The
FHWA, in cooperation with the
Wisconsin Department of
Transportation, will prepare an
Environmental Impact Statement (EIS)
on a proposal to improve U.S. Highway
12 (USH 12) in Walworth County,
Wisconsin. The proposed improvement
would involve the construction of a four
lane freeway bypass of the City of
Whitewater for a distance of about 10
miles.

Improvements to the corridor are
considered necessary to provide for the
compatibility with the regional function
of USH 12, and also to provide for the
safety and traffic demand of this
highway.

Alternatives under consideration
include (1) taking no action; (2)
constructing a divided four lane freeway
to either the north or south of the city.
Incorporated into and studied with each
of the building alternatives will be
design variations of grade and alignment
location.

Letters describing the proposed action
and soliciting comments will be sent to
the appropriate Federal, State and local
agencies, and to private organizations
and citizen groups who have previously
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expressed or are known to have an
interest in this proposal. A series of
public meetings will be held in the City
of Whitewater between October 1992
and August 1993. In addition, a public
hearing will be held in the Fall of 1994.
Public notice will be given of the time
and place of the meetings and hearings.
The draft EIS will be available for public
and agency review and comment prior
to the public hearing. The scoping
process will continue through the
duration of the project.

To ensure that the full range of issues
related to this proposed action are
addressed and that all significant issues
are identified, comments and
suggestions are invited from all
interested parties. Comments or
questions concerning this proposed
action and the EIS should be directed to
the FHWA at the address provided
above.

Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Planning
and Construction. This document is being
prepared in conformance with 40 CFR part
1500 and the FHWA regulations. The
regulations implementing Executive Order
12372 regarding intergovernmental
consultation on Federal programs and
activities apply to this program.

Issued on: September 21, 1992.

Robert W. Cooper P.E.,
District Engineer, Madison, Wisconsin.

jFR Doc. 92-23810 Filed 9-30-92; 8:45 am]

BILLING CODE 4910-22-M

Maritime Administration

Change of Name of Approved Trustee

Notice is hereby given that effective
December 31, 1991, by merger of
Manufacturers Hanover Corporation
with and into Chemical Banking
Corporation, under the name of
Chemical Banking Corporation,
Manufacturers Hanover Trust Company
of California, San Francisco, California,
changed its name to Chemical Trust
Company of California.

Dated: September 28, 1992.
By Order of the Maritime Administrator.

James E. Saari,
Secretary.

[FR Doc. 92-23857 Filed 9-30-92; 8:45 am]
BILLING CODE 4910-81-M

National Highway Traffic Safety
Administration

Intermodal Surface Transportation
Efficiency Act of 1991; Electronic
Access to Informal Implementation
Guidance Via the Federal Highway
Administration (FHWA) Electronic
Bulletin Board System

AGENCY: National Highway Traffic
Safety Administration, DOT.
ACTION: Notice of availability.

SUMMARY: The Intermodal Surface
Transportation Efficiency Act (ISTEA)
enacted several new highway safety
provisions that are being administered
by the National Highway Traffic Safety
Administration (NHTSA). Several new
programs have been established and
changes have been made in some
existing programs. In order to inform the
public about these changes, NHTSA has
placed a read-only listing on the Federal
Highway Administration (FHWA)
Electronic Bulletin Board System
(FEBBS). This notice announces the
availability of this material and instructs
the public on how to access it.
ADDITIONAL INFORMATION: NHTSA is
making informal ISTEA-related
information and guidance available on
the FEBBS to assist in the
implementation of the Act. Information
on the bulletin board is organized into
major subject or information areas
called "conferences." The information
provided in the ISTEA conference of
FEBBS shall be considered only as
preliminary guidance on the
implementation of the ISTEA and is
subject to change. Members of the
public may now dial into the FEBBS
ISTEA information conference using a
microcomputer and modem and view
informal information on how NHTSA is
implementing the provisions of the
ISTEA. This read-only facility is
especially intended for use by State and
local transportation agencies, vehicle
manufacturers, special interest groups,
and safety advocacy groups. The
telephone number for FEBBS is Area
Code 202-366-3764. While the system
supports 300, 1200 and 2400 baud line
speeds, and a variety of terminal types
and protocols, setting the modem for
2400 baud, 8 data bits, full duplex and
no parity will give optimal performance.
Once a connection has been established,
a first-time caller will be required to
enter <R> to register. Registration will
consist of entering the caller's name,
location, computer information and
finally specification of a password.
After registering, callers will view the
"Main Menu" for FEBBS. Callers can
then enter the main ISTEA conference

menu by selecting < Q> uestions and
Answers on ISTEA. From this menu, the
caller can then access NHTSA's ISTEA
conference menu by selecting
<N> HTSA. This conference has
information related to the agency's
efforts to meet the ISTEA provisions.
FOR TECHNICAL ASSISTANCE CONTACT:
FHWA Computer Help Desk, HMS 40,
room 4401, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366-1120.
FOR FURTHER INFORMATION CONTACT:
Mr. Chris Hoidal, NPP-32, room 5208,
400 Seventh Street, SW., Washington,
DC 20590, (202) 366-2572. Office hours
are from 7:30 a.m. to 4:00 p.m. e.t.,
Monday through Friday.

Issued on September 25, 1992.
Donald C. Bischoff,
Associate Administrator for Plans and Policy.
[FR Doc. 92-23783 Filed 9-30-92; 8:45 aml
BILLING CODE 4910-59-M

[Docket No. 92-50; Notice 1]

Autokraft Limited; Receipt of Petition
for Temporary Exemption From
Federal Motor Vehicle Safety Standard
No. 208

Autokraft Limited of Weybridge,
Surrey, England, has petitioned for a
temporary exemption from paragraph
S4.1.4 of Federal Motor Vehicle Safety
Standard No. 208, Occupant Crash
Protection. The basis of the petition is
that compliance would cause it
substantial economic hardship.

Notice of receipt of the petition is
published in accordance with agency
regulations on the subject (49 CFR part
555), and does not represent any
judgment of the agency on the merits of
the petition.

Petitioner seeks a two-year exemption
for its A.C. Mark IV ("MkIV" herein)
passenger car. The basis for the petition
is that immediate compliance with the
automatic restraint requirements of
Standard No. 208 will cause the
petitioner substantial economic
hardship, within the meaning of 49 CFR
555.6(a). petitioner's total motor vehicle
production in the 12 months preceding
the filing of the petition was 45 units. It
projects sales of 50 vehicles per year.

The Autokraft A.C. MkIV, according
to petitioner, "is the only Cobra-like
vehicle which is produced from original
Cobra tooling. The original A.C. Cobras,
both 289 and 427 versions, manufactured
by A.C. Cars in Thames Ditton, Surety,
England, are no longer in production."
Further, "Because of public interest, the
A.C. Cobra is reported to be the most
duplicated vehicle of all time." In
August 1991, the petitioner decided to
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introduce the MkIV into the American
market. In the year since, it has
expended approximately 1,200 man
hours and 64,000 Pounds Sterling on the
project. It has examined both automatic
belt systems and air bags in its review
of Standard No. 208, and has been
unable to identify any automatic belt
system that it could install in the MkIV
that would allow it to conform to the
automatic restraint requirements. It has
also examined available air bag systems
because designing a proprietary system
is cost and time prohibitive.

The modifications required to adapt
an existing air bag system to the MkIV
are estimated to total in cost $790,000.
The components of this cost are
modifications to the steering column
($50,000), modifications to the
underhood packaging, etc. ($40,000),
design and development of a knee
bolster system and tooling, and
dashboard modifications ($200,000), and
all relevant testing costs ($500,000). In
order not to duplicate its costs, the
petitioner wishes to develop a
passenger-side air bag system at the
same time, at an estimated additional
cost of $300,000. These costs are said to
be prohibitive without the sale of
vehicles to fund the development

1program. The two-year period requested
will provide time for Autokraft to
develop and implement its fully-
complying air bag systems, and to
generate sufficient income to fund the
project. In the interim, the MkIV will be
equipped "with a four point belt system
on the driver and passenger side of the
vehicle." In substantiation of its
hardship argument, petitioner submitted
its balance sheets and income
statements for the past three fiscal
years, plus the first six months of 1992. It
reports a net loss of 186,318 Pounds
Sterling in the first half of 1992 (or
$348,415 at a rate of $1.87 to 1 Pound), a
net profit of 604,487 Pounds Sterling in
1991 (or $1,130,391 at the same rate), and
a cumulative net profit as of June 30,
1992, of 1,073,752 Pounds Sterling (or
$2,007,916).

According to the petitioner, a
temporary exemption would be in the
public interest because it would allow
sale of a vehicle that is "the only true
alternative" to the original Cobra
vehicles, and result "in the
establishment of dealer and service
networks which would increase
stateside employment and generate tax
revenues." An exemption would be
consistent with the objectives of the
National Traffic and Motor Vehicle
Safety Act "since they meet all FMVSS
and NHTSA standards, except for the
passive restraint portion of standard 208

and are equipped with a superior four
point seat belt system which ensures the
safety of the driver and passenger."

NHTSA wishes to observe that
Standard No. 208, through its
incorporation by reference of Standard
No. 209, specifies requirements for two
and three points non-automatic
occupant restraint systems, but does not
include the four point system that the
petitioner installs in the MkIV. Thus,
any exemption would be from Standard
No. 208 in its entirety, not just paragraph
S4.1.4. NHTSA has invited the petitioner
to comment on the extent to which its
four point system and its installation
may otherwise conform to the
requirements of Standard No. 208 and
Standard No. 209.

Interested persons are invited to
submit comments on the petition
described above. Comments should-
refer to the docket number and be
submitted to: Docket Section, National
Highway Traffic Safety Administration,
room 5109, Seventh Street, SW.,
Washington, DC 20590. It is requested
but not required that 10 copies be
submitted.

All comments received before the
close of business on the closing date
indicated above will be considered and
will be available for examination in the
docket at the above address both before
and after that date. To the extent
possible, comments filed after the
closing date will also be considered.
Notice of final action on the petition Will
be published in the Federal Register
pursuant to the authority indicated
below.

Comment closing date: November 2,
1992.

Authority: 15 U.S.C. 1410; delegations of
authority at 49 CFR 1.50, and 501.8.

Issued on September 25, 1992.
Barry Felrice,
Associate Administrator for Rulemoking.
IFR Doc. 92-23827 Filed 9-30-92; 8:45 am]
SILUNG CODE 491o-9-M

Denial of Motor Vehicle Defect Petition

This notice sets forth the reasons for
the denial of a petition submitted to the
National Highway Traffic Safety
Administration (NHTSA) under section
124 of the National Traffic and Motor
Vehicle Safety Act of 1966, 15 U.S.C.
1410a.

Mrs. Karin I. Gibbons petitioned the
agency on June 6, 1992 to make a
determination that 1988 and 1989
Renault/Eagle Medallions contain
safety-related defects. The petition
enumerates a number of diverse
problems that the petitioner and other

owners have reported on these vehicles.
As stated in the petition, the principal
complaint concerns "premature,
repeated brake wear." The petition cites
the need for frequent replacement of
brake pads and brake shoes on the
subject vehicles. It further alleges that
accidents have been caused by
"repeated brake failure in Renault
Eagle/Medallions."

In its consideration of the petition,
NHTSA reviewed actions concerning
the subject vehicles that were taken by
their manufacturer, Chrysler
Corporation, as well as consumer
complaint information in the agency's
files.

Available records indicate that
Chrysler issued newsletters or technical
service bulletins to its dealers on five
separate occasions concerning the
servicing and repair of the brake system
on the 1988 Medallion. Two of these
advised of procedures to diagnose and
correct brake noise. The remaining
advisories concerned proper rear brake
bleeding techniques, the availability of a
new front brake pad, and repairs for a
broken front brake pad wear sensor
warning light wire. Additionally, the
company issued a recall notification in
March 1988 concerning the replacement
of front brake pads to correct a brake
noise condition on the 1988 Medallion.
This recall was conducted for the
purpose of customer satisfaction, and
not to correct a safety-related defect.

NHTSA has received a number of
complaints from owners of the subject
vehicles concerning excessive brake
wear and the need for frequent
replacement of brake pads and brake
shoes. However, the brake wear
described in these reports is not likely to
cause sudden brake failure, and should
produce sufficient noise to alert
consumers to the existence of a problem
before it creates an adverse impact on
safety. NHTSA's files also contain
reports of two brake-related accidents
for the 1988 model year Medallion, and
one for the 1989 model year. None of
these accidents were alleged to have
resulted in injuries and no failed
components were identified in any of
the accident reports. Moreover, in each
instance the driver complained of brake
problems occurring prior to the alleged
accident.

Previously, NHTSA received a
petition concerning brake problems for
the 1988 model year Medallion from Mr.
and Mrs. Tim Barnes. That petition was
denied on September 17, 1991, based
primarily on insufficient numbers of
reports of brake failure and insufficient
data to indicate the existence of a
safety-defect trend. The additional
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information submitted by Mrs. Gibbons
is not sufficient to cause NHTSA to
reach a different decision on her
petition.

The remaining problems with 1988
and 1989 model year Medallions cited
by the petitioner principally concern
customer satisfaction issues. These
include excess tire wear, leaking and
noisy struts, premature muffler failure,
poor engine performance (as evidenced
by sputtering, stalling, poor hot idling,
rough idling, and hot running), excess
speedometer needle fluctuation,
acceleration beyond speed set on cruise
control, difficulty in moving gear shift
lever when vehicle is parked on an
incline, heater and air conditioner
malfunctions, inoperative interior lights
and clock, creaking body structure, and
sticking door latches. None of these
problems constitute safety-related
defects. The only remaining safety issue
raised in the petition concerned rear
seat belts that at one time were
allegedly difficult to unfasten. The
petition states that this problem was
alleviated by applying a lubricant to the
belt buckle.

In consideration of the foregoing,
NHTSA has concluded that there is not
a reasonable possibility that an order
for the notification and remedy of a
safety-related defect would be issued at
the conclusion of an investigation
concerning the problems that the
petition has alleged. Under these
circumstances, further commitment of
agency resources does not appear to be
warranted. Therefore, the petition is
denied.

Authority: Sec. 124, Pub. L 93-492: 88 Stat.
1470 (15 U.S.C. 1410a); delegations of
authority at 49 CFR 1.50 and 501.8.

Issued on: September 23. 1992.
William A. Boehly,
Associate Administrator for Enforcement.
[FR Doc. 92-23765 Filed 9-30-92; 8:45 am]
BILLNG COoE 4910-59-M

Research and Special Programs
Administration

International Standards on the
Transport of Dangerous Goods by Air,
Public Meeting
AGENCY. Research and Special Programs
Administration (RSPA), Department of
Transportation.
ACTIOw. Notice of public meeting.

SUMMARY: This notice is to advise
persons that RSPA will conduct a public
meeting to exchange views on proposals
submitted to the Working Group
meeting of the International Civil
Aviation Organization's (ICAO)

Dangerous Goods Panel (DGP) to be
held in Edinburgh, Scotland and October
12-16, 1992.

DATES: October 8, 1992 at 2:30 p.m.

ADDRESSES: Department of
Transportation, Nassif Building, room
4432, 400 Seventh Street SW.,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT'
Frits Wybenga, (202) 366-0656,
International Standards Coordinator for
Hazardous Materials Safety, RSPA,
Department of Transportation
Washington, DC 20590-0001.

SUPPLEMENTARY INFORMATION: This
meeting will be held in preparation for
the ICAO Dangerous Goods Panel
Working Group meeting. The primary
purpose of the Working Group meeting
will be to discuss proposed amendments
to the ICAO Technical Instructions for
the Safe Transport of Dangerous Goods
by Air (the Technical Instructions for
the Safe Transport of Dangerous Goods
by Air (the Technical Instructions). The
Working Group will consider possible
amendments to resolve problems
encountered with the use of the
Technical Instructions, and future
amendments to the Technical
Instructions on the basis of revisions to
the United Nations Recommendations
on the Transport of Dangerous Goods
(UN Recommendations). The public is
invited to attend without prior
notification.

Documents

Documents submitted to the working
group of the ICAO DGP may be
reviewed between the hours of 8:30 a.m.
and 5 p.m. in RSPA's Dockets Unit
located in room 8419 of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC 20590. Copies of
documents may be obtained from RSPA
for a nominal fee. A listing of these
documents is available on the
Hazardous Materials Information
Exchange (HMIX), RSPA's computer
bulletin board. Documents may be
ordered by filling out an online request
form on the HMIX or by contacting
RSPA's Dockets Unit (202-366-4453). For
more information on the use of the
HMIX system, contact the HMIX
information center, 1-600-PLANFOR
782-6367); in Illinois 1-800-367-9592;
Monday through Friday, 8:30 a.m. to 5
p.m. Central time.

After the meeting, a summary of the
public meeting will also be available
from the Hazardous Materials Advisory
Council (HMAC), suite 250, 1110
Vermont Ave., NW., Washington, DC
20005; telephone number (202) 728-1460.

Issued in Washington, DC, on September
22, 1992.
Alan I. Roberts.
Associate Administrator for Hazardous
Materials Safety.
[FR Doc. 92-23829 Filed 9-30-92: 8:45 am]
BILLING COO 4910-60-"

DEPARTMENT OF THE TREASURY

Public Information Collection
Requirements Submitted to OMB for
Review

Date: September 25, 1992.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington. DC 20220.

U.S. Customs Service

OMB Number 1515-0091
Form Number: None
Type of Review: Extension
Title: Importers of Merchandise Subject

to Actual Use Provision
Description: This part of the regulation

provides that certain items may be
admitted duty-free such as farming
implements, seed, potatoes, etc.
providing the importer can prove
these items were actually used as
contemplated by law. The importer
must maintain detailed records and
furnish a statement of use.

Respondents: Individuals or households,
Small businesses or organizations

Estimated Number of Respondents/
Recordkeepers: 12,000

Estimated Burden Hours Per
Respondent/ Recordkeeper: 1 hour, 5
minutes

Frequency of Response: On occasion
Estimated Total Reporting/

Recordkeeping Burden: 13,000 hours
Clearance Officer- Ralph Meyer (202)

927-1552, U.S. Customs Service,
Paperwork Management Branch,
Room 6316, 1301 Constitution Avenue,
NW., Washington, DC 20229

OMB Reviewer: Milo Sunderhauf (202)
395-6880, Office of Management and
Budget, Room 3001, New Executive

45418



Federal Registek' / Vol. 57, No. 191 / Thursday, Oct6ber'f,'1992-/ Notices

Office Building, Washington, DC
20503.

Dale A. Morgan,
Departmental Reports, Management Officer.
[FR Doc. 92-23763 Filed 9-30-92; 8:45 am]
BILUNG CODE 4820-02-M

Public Information Collection*
Requirements Submitted to OMB for
Review

Date: September 25, 1992.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Office of Thrift Supervision

OMB Number: 1550-0041
Form Number: None
Type of Review: Extension
Title: Procedures Monitoring Bank

Secrecy Act Compliance
Description: Necessary to enable OTS to

determine whether a savings
association has implemented a
program reasonably designed to
assure and monitor compliance with
the currency recordkeeping and
reporting requirements established by
Federal statute and U.S. Department
of Treasury regulation

Respondents: Businesses or other for-
profit

Estimated Number of Respondents:
2,100

Estimated Burden \Hours Per
Respondent: 2 hours

Frequency of Response: Other (one time
only]

Estimated Total Reporting Burden: 4,200
hours

Clearance Officer: Colleen Devine (202)
906-6025, Office of Thrift Supervision,
2nd Floor, 1700 G. Street, NW.
Washington, DC 20552

OMB reviewer: Gary Waxman (202)
395-7340, Office of Management and
Budget, room 3208, New Executive
Office Building, Washington, DC
20503.

Dale A. Morgan,
DepartmentalReports, Management Officer.
[FR Doc. 92-23764 Filed 9-30-92; 8:45 am]
BILLING CODE 48i0-25-1111

DEPARTMENT OF VETERANS
AFFAIRS

Geriatrics and Gerontology Advisory
Committee; Charter Renewal

This gives notice under the Federal
Advisory Committee Act (Pub. L. 92-
463) of October 6, 1972, that the
Department of Veterans Affairs'
Geriatrics and Gerontology Advisory
Committee has been renewed for a 2-
year period beginning August 7, 1992,
through August 7, 1994.

By direction of the Secretary:
Dated: September 22, 1992.

Diane H. Landis,
Committee Management Officer.
[FR Doc. 92-23771 Filed 9-30-92; 8:45 am]
BILLING COE 932-01-M

Privacy Act of 1974; Amendment of
System of Records

AGENCY: Department of Veterans
Affairs.

ACTION: Notice; publication of notice of
proposed new routine uses.

SUMMARY: As required by the Privacy
Act of 1974, 5 U.S.C. 552a(e), notice is
hereby given that the Department of
Veterans Affairs (VA) is considering
amending the system of records entitled
"Patient Medical Records--VA"
(24VA136) which is set forth on page 889
of the Federal Register publication,
"Privacy Act Issuances, 1989
Compilation, Volume II, and amended at
55 FR 5112, February 13, 1990; 55 FR
37604, September 12, 1990; 55 FR 42534,
October 19, 1990; 56 FR 1054, January 10,
1991; and 57 FR 28003, June 23, 1992.
DATES: Interested persons are invited to
submit written comments, suggestions,
or objections regarding the proposed
routine uses to the Secretary,
Department of Veterans Affairs (271A),
810 Vermont Avenue, NW, Washington,
DC 20420. All relevant material received
before November 2, 1992, will be
considered. All written comments
received will be available for public
inspection only in room 170 of the above
address only between the hours of 8
a.m. and 4:30 p.m. Monday through
Friday (except holidays] until November
10, 1992. If no comment is received
during the 30-day review period allowed
for public comment or unless otherwise
published in the Federal Register by VA,
the routine uses in the system are
effective November 2,1992.
FOR FURTHER INFORMATION CONTACT.
Celia Winter, Program Specialist,

Medical Administration Service (161B),
Department of Veterans Affairs, 810
Vermont Avenue, NW, Washington, DC
20420, (202] 535-7658.

SUPPLEMENTARY INFORMATION: Public
Law 99-272, The Veterans' Healthcare
Amendments of 1986, established an
income-based means test for
determining eligibility for hospital,
nursing home, and outpatient medical
care in VA facilities for nonservice-
connected veterans. Veterans with
incomes in excess of the means test
income levels may obtain care in VA
facilities if resources and facilities are
available and if they agree to pay a
copayment to VA. Veterans with
incomes in excess of the means test
income levels who do not agree to pay
copayments to the VA are not eligible
for VA medical care and 'may be treated
only on the basis of a humanitarian
emergency.

Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990,
authorized VA to use IRS (Internal
Revenue Service) and SSA (Social
Security Administration) income tax
return information to verify incomes for
certain nonservice-connected veterans
who have applied for VA medical care.
Proposed routine use number 39 will
permit the disclosure of the individual
identifiers for these nonservice-
connected veterans to IRS and SSA.
Income data will be provided to VA
which will be compared with the
incomes reported by the veterans and
used to verify or determine their
eligibility for medical care.

Proposed routine use number 40 will
allow VA to release identifying
information to SSA including social
security numbers of individuals who are
receiving benefits under Title 38, United
States Code. The information may be
released only upon an official written
agreement between VA and SSA. The
agreement will follow requirements of
the Privacy Act of 1974.

This release of information will permit
the validation of social security numbers
maintained in VA records and facilitate
determination and verification of
eligibility for medical care.

Proposed routine use number 41 is
added at this time to incorporate the VA
policy of releasing the patient name and
relevant treatment information to the
Food and Drug Administration,
Department of Health and Human
Services, for purposes of reporting
adverse drug reactions (ADR's] for
quality of'care monitoring functions.
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Approved: September 22, 1992.

Edward I. Derwinskl.
Secretary of Veterans Affairs.

Notice of System of Records
In the system identified as 24VA136,

"Patient Medical Records-VA"
appearing on page 889 of the Federal
Register publication, "Privacy Act
Issuances, 1989 Compilation, Volume II"
and amended at 55 FR 5112, February 13,
1990; 55 FR 37604, September 12, 1990; 55
FR 41534, October 19, 1990; 56 FR 1054,
January 10, 1991; and 57 FR 28003, June
23, 1992, the following routine uses are
added:

24VA136

SYSTEM NAME:

Patient Medical Records--VA.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM INCLUDING CATEGORIES OF USERS
AND THE PURPOSES OF SUCH USES:
* * * * *

39. Identifying information, including
social security number, concerning
veterans and the dependents of
veterans. may be disclosed to other
Federal agencies for purposes of
conducting computer matches to obtain
information to determine or verify
eligibility of certain veterans who are
receiving VA medical care under Title
38, United States Code.

40. The name and social security
number of a veteran, spouse and
dependent, and other identifying
information as is reasonably necessary
may be disclosed to the Social Security
Administration, Department of Health
and Human Services, for the purpose of

conducting a computer match to obtain
information to validate the social
security numbers maintained in VA
records.

41. The patient name and relevant
medical record treatment information
concerning an adverse drug reaction of a
patient may be disclosed to the Food
and Drug Administration, Department of
Health and Human Services for
purposes of quality of care management
including detection, treatment,
monitoring, reporting, analysis and
follow-up actions relating to adverse
drug reactions
[FR Doc. 92-23772 Filed 9-30-92; 8:45 am]
BILLING CODE 6320-OI-M
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Sunshine Act Meetings Federal Register
Vol. 57, No. 191

Thursday, October 1, 1992

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

AFRICAN DEVELOPMENT FOUNDATION

Board of Directors Meeting
TIME: 4:00-5:00 p.m.
PLACE: Department of State.
DATE: Tuesday, October 0, 1992.
STATUS: Open.

Agenda
1. Selection of next Board meeting date.
2. Delegation of Authority.
If you have any questions or

comments, please direct them to Ms.
Janis McCollim, Executive Assistant to
the President. who can be reached at
(202) 673-3916.
Gregory Robeson Smith,
President.
[FR Doc. 92-23976 Filed 9-29-92; 2:47 pm)
BILLING CODE 611-01-M

FARM CREDIT ADMINISTRATION

Farm Credit Administration Board;
Special Meeting
SUMMARY: Notice is hereby given,
pursuant to the Government in the
Sunshine Act (5 U.S.C. 552b(e)(3)), of the
special meeting of the Farm Credit
Administration Board (Board].
DATE AND TIME: The special meeting of
the Board was held at the offices of the
Farm Credit Administration in McLean.
Virginia. on September 18, 1992, from

11:55 a.m. until such time as the Board
concluded its business.
FOR FURTHER INFORMATION CONTACT:
Curtis M. Anderson, Secretary to the
Farm Credit Administration Board, (703)
883-4003, TDD (703) 883-4444.
ADDRESS: Farm Credit Administration,
1501 Farm Credit Drive, McLean,
Virginia 22102-5090.
SUPPLEMENTARY INFORMATION: This
meeting of the Board was open to the
public (limited space available). The
matter considered at the meeting was:

Open Session

A. New Business
1. Request from National Bank for

Cooperatives to Temporarily Exceed its
Lending Limit to One Borrower.

Dated: September 28,1992.
Curtis M. Anderson,
Secretary, Farm Credit Administration Board.
[FR Doc. 92-23913 Filed 9-28-92; 4:50 pm]
BILLING CODE 6705-01-M

FARM CREDIT ADMINISTRATION
Farm Credit Administration Board;
Special Meeting
SUMMARY: Notice is hereby given,
pursuant to the Government in the
Sunshine Act (5 U.S.C. 552b(e)(3)), of the
forthcoming special meeting of the Farm
Credit Administration Board (Board).
DATE AND TIME: The special meeting of
the Board will be held at the offices of
the Farm Credit Administration in
McLean, Virginia, on October 1, 1992,
from 10:00 a.m. until such time as the
Board concludes its businesses.

FOR FURTHER INFORMATION CONTACT:
Curtis M. Anderson, Secretary to the
Farm Credit Administration Board, (703)
883-4003, TDD (703) 883-4444.

ADDRESS: Farm Credit Administration,
1501 Farm Credit Drive, McLean,
Virginia 22102-6090.

SUPPLEMENTARY INFORMATION. Parts of
this meeting of the Board will be open to
the public (limited space available), and
parts of this meeting will be closed to
the public. The matters to be considered
at the meeting are-

Open Session

Approval of Minutes

A. New Business
1. Regulations

a. Conservatorship and Receivership
(Final):

b. Release of Information (Proposed);
2. Other

a. Proposed Reporting Mechanisms for
OSMO

Closed Session*

A. New Business
1. Enforcement Actions.
Dated: September 28, 1992.

Curtis M. Anderson,
Secretary, Farm Credit Administration Board
[FR Doc. 92-23914 Filed 9-28-92; 4:50 pm)
BILuING CODE 670S-01-

Session closed to the public-exempt pursuant
to 5 U.S.C 552b(c) (8) and (9)
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Corrections Federal Register

Vol. 57, No. 191

Thursday, October 1. 1992

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents. These
corrections are prepared by the Office of
the Federal Register. Agency prepared
corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

DEPARTMENT OF DEFENSE

48 CFR Parts 202, 204, 208, 210, 214,
215, 216, 219, 223, 225, 226, 227, 228,
231,232, 236, 237, 239, 242, 245, 252,
253

[Defense Acquisition Circular (DAC) 91-31

Acquisition Regulations;
Miscellaneous Amendments; Interim
Rules

Correction

In rule document 92-21665 beginning
on page 42626 in the issue of September
15, 1992, in the first column, under
DATES in the eighth line, "30 days from

publication" should read "October 15,
1992."
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 30

[FAC 90-12; FAR Case 92-18]

Federal Acquisition Regulation; Cost
Accounting Standards

Correction

In correction document 92-20667
appearing on page 43495 in the issue of
Monday, August 31, 1992, in the second
column, "30.602-1" should read "30.602-
2" and in amendatory instruction 9., in
the second line, "30.602-1" should read
"30.602-2".
BILLING CODE 1505-01-D 1

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 74-09; Notice 271

RIN 2127-AD45

Child Restraint Systems

Correction

In rule document 92-21717 beginning
on page 41423 in the issue of Thursday,
September 10, 1992, make the following
corrections:

§ 571.213 [Corrected]

1. On page 41427, in the third column,
in the paragraph beginning with
"S5.1.3", in the fourth line, "application"
should read "applicable".

2. On page 41428, in the first column,
in the fourth full paragraph, "S.1.1.5"
should read "S6.1.1.5".

BILUNG CODE 1505-01-0
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DEPARTMENT OF TRANSPORTATION

[Notice No. 92-10]

Federal Preemption of State, Local,
and Indian Tribe Requirements Under
the Hazardous Materials.
Transportation Act

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Notice.

SUMMARY: This Notice publishes a
subject-matter index and table
summarizing RSPA inconsistency
rulings, non-preemption determinations,
and a waiver of preemption
determination, and all court decisions
which discuss preemption issues under
the Hazardous Materials Transportation
Act (HMTA) (Pub. L. 93-633), 88 Stat.
2156 (1975), as amended by the
Hazardous Materials Transportation
Uniform Safety Act (HMTUSA) (Pub. L
101-615, 104 Stat. 3244 (1990)), and the
Hazardous Materials Regulations (HMR)
(49 CFR parts 171-180) issued
thereunder. With its passage in 1990,
HMTUSA significantly amended HMTA,
particularly in the area of Federal
preemption of State, local government,
and Indian tribe requirements. The
publication of this information is
intended to facilitate better public
understanding and awareness of the
judicial and administrative precedents
concerning preemption under HMTA. It
may be particularly useful to State,
local, or tribal officials considering the
regulation or restriction of hazardous
materials transportation.

FOR FURTHER INFORMATION CONTACT:
Edward H. Bonekemper, III, Assistant
Chief Counsel for Hazardous Materials
Safety, Office of the Chief Counsel,
Research and Special Programs
Administration, Department of
Transportation, Washington, DC 20590-
0001 [Tel. (202) 366-4400].

SUPPLEMENTARY INFORMATION: The
HMTA generally preempts " * * any
requirement, of a State or political
subdivision thereof or Indian tribe"
when compliance with both the local
regulation and HMR "is not possible",
when the local regulation "creates an
obstacle to the accomplishment and
execution" of the HMTA or the HMR, or
when the local regulation concerns one
or more of five "covered subjects" and
the local regulation is not "substantively
the same" and HMTA or HMR. 49 app.
U.S.C. 1804(a), 1811(a). The "dual
compliance" (or "impossibility") test
and the "obstacle" test were the
regulatory criteria used by RSPA and
the courts even prior to 1990;

HMTUSA's passage gave them statutory
status.

These express preemption provisions
make it evident that Congress did not
intend that the HMTA and the HMR
completely occupy the field of
transportation so as to preclude all
State, local, or Indian tribe action.
However, Congress did give the
Department of Transportation (DOT) the
authority to promulgate uniform national
standards, and Congress intended, to
the extent possible, to make State, local,
and Indian tribe action unnecessary.
HMR's comprehensiveness severely
restricts the scope of historically
permissible state, local, and Indian tribe
activity.

Section 1804(a)(4) preempts any
provision, not otherwise authorized by
Federal law, concerning a "covered
subject" which is not "substantively the
same" as any HMTA or HMR provision.
"Covered subjects" are the: (1)
Designation, description, and
classification of hazardous materials; (2)
packing, repacking, handling, labeling,
marking, and placarding of hazardous
materials; (3) preparation, execution,
and use of shipping documents
pertaining to hazardous materials and
requirements respecting the number,
content, and placement of such
documents; (4) written.notification,
recording, and reporting of the
unintentional release in transportation
of hazardous materials; and (5) design,
manufacture, fabrication, marking,
maintenance, reconditioning, repair, or
testing of a package or container which
is represented, marked, certified, or sold
as qualified for use in the transportation
of hazardous materials.

In these five covered subject areas,
national uniformity is critical. In those
areas, DOT has determined what
requirements are necessary for the safe
transportation of hazardous materials.
Any additional requirements in excess
of the Federal requirements would not
be "substantively the same" and would
be preempted. Therefore, "substantively
the same" is defined in the HMR to
mean that the non-Federal requirement
conforms in every significant respect to
the Federal requirement. Editorial and
other similar de minimis changes are
permitted. 49 CFR 107.202, 57 FR 20428
(May 13, 1992).

Section 1804(b)(4) provides that,
beginning two years after the issuance
of Federal highway routing standards,
State and Indian tribe highway routing
designations, limitations, and
requirements relating to hazardous
materials will be preempted unless they
meet Federal procedural and
substantive requirements. The Federal
Highway Administration will issue

regulations and preemption
determinations on highway routing of
hazardous materials. 49 CFR 1.48(ii), 56
FR 31343 (July 10, 1991).

In addition, section 1819 states that,
after DOT enacts regulations with
regard to motor carrier registration
forms for states that register persons
who transport hazardous materials by
motor vehicle, "no State shall establish,
maintain, or enforce any requirement
which relates to the subject matter of
such regulation unless such requirement
is the same as such regulation."

The HMTA also provides that the
Secretary of Transportation (Secretary)
may waive preemption of a State, local,
or Indian tribe regulation, in response to
an application that "acknowledges"
preemption, upon a determination that
the State, local, or Indian tribe
requirement: "(1) Affords an equal or
greater level of protection to the public
than is afforded by the requirements of
[the HMTA] or the regulations issued
under [the HMTA], and (2) does not
unreasonably burden commerce." 49
app. U.S.C. 1811(d).

The Secretary delegated to RSPA the
authority to decide applications for a
determination of preemption and for a
waiver of preemption, except for those
concerning highway routing, which were
delegated to the Federal Highway
Administration. 49 CFR 1.53(b); 56 FR
31343 (July 10, 1991). RSPA's procedures
for deciding applications for preemption
determinations and waiver of
preemption determinations are set forth
at 49 CFR 107.201-107.227 (including
amendments of February 28, 1991 (56 FR
8616), April 17, 1991 (56 FR 15510), and
May 13, 1992 (57 FR 20424)).

Any person "aggrieved" by RSPA's
decision on an application for a
preemption determination or waiver
may file a petition for reconsideration.
49 CFR 107.223(a). A party to a waiver of
preemption proceeding may also seek
judicial review of the Secretary's
decision "by the appropriate district
court of the United States." 49 app.
U.S.C. 1811(e).

Prior to HMTUSA, Congress had
utilized a more general preemption
standard ("inconsistent"). Only the
question of statutory preemption under
the HMTA was considered in DOT's
inconsistency rulings. A court might
have found a non-Federal requirement
preempted for other reasons, such as
statutory preemption under another
Federal statute, preemption under State
law, or preemption by the Commerce
Clause and the Supremacy Clause of the
U.S. Constitution because of an undue
burden on interstate commerce.
However, RSPA did not make such
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determinations in an inconsistency
ruling proceeding. It had incorporated
into its procedures the dual compliance/
impossibility and obstacle tests for
determining whether a State or local
requirement was consistent with, and
thus not preempted by, HMTA. These
tests were based upon and supported by
U.S. Supreme Court decisions on
preemption, including Hines v.
Davidowitz, 312 U.S. 52 (1941); Florida
Lime & Avocado Growers, Inc. v. Paul,
373 U.S. 132 (1963); and Ray v. Atlantic
Richfield Co., 435 U.S. 151 (1978).

All of RSPA's inconsistency rulings,
its non-preemption determination, and
its waiver of preemption determination
(including all relevant Federal Register
citations) are summarized in a detailed
table accompanying this Notice; those
rulings and determinations also are
summarized in the index accompanying
this Notice. In contrast to DOT's
advisory inconsistency rulings, its
preemption determinations and waiver
of preemption determinations are legally
binding on parties and affected
governments unless reversed on judicial
review. Court decisions on HMTA
preemption issues are legally binding
upon parties to those cases and may
constitute binding precedents within the
geographical area of each court's
jurisdiction. Relevant opinions,
published and unpublished, are
summarized in the index accompanying
this Notice.

Issued in Washington, DC on September 23,
1992, under authority delegated in 49 CFR
part 106, appendix A.
Alan I. Roberts,
Associate Administrator for Hazardous
Materials Safety.

Index to Preemption of State and Local
Laws and Regulations Under the
Hazardous Materials Transportation Act
(HMTA)

(49 App. U.SC. 1801-1819)
The following is an alphabetized

subject matter index of issues arising
under the preemption provisions of the
HMTA. This index summarizes the
implementation of the HMTA's
preemption provisions by DOT and the
courts.

Abbreviations Used in this Document

CFR-Code of Federal Regulations
DOT-U.S. Department of

Transportation
FR-Federal Register
HM-XXX-Hazardous Materials

Regulations Docket of RSPA (e.g.,
HM-181)

HMR-Hazardous Materials
Regulations (49 CFR parts 171-180)
issued by DOT under HMTA

HMTA-Hazardous Materials
Transportation Act, 49 app. U.S.C.
1801-1819.

HMTUSA-Hazardous Materials
Transportation Uniform Safety Act of
1990, Public Law 101-615

HRCQ-Highway route controlled
quantities (of RAM)

IR-XX-Inconsistency Ruling issued by
DOT (e.g., IR-18)

IR-XX(A)-Decision on Appeal re
Inconsistency Ruling IR-XX (e.g., IR-
18(A))

IRA-XX-lnconsistency Ruling
Application filed with DOT (e.g., IRA-
44)

LNG--Liquified natural gas
LPG-Liquefied petroleum gas
"Nine-pack "--Group of nine

inconsistency rulings (*IR-7 through
*IR-15) issued by RSPA on 11/27/84
(49 FR 46632 et seq.)

NRC-Nuclear Regulatory Commission
OHMS-Office of Hazardous Materials

Safety, RSPA
RAM-Radioactive materials
RSPA-Research and Special Programs

Administration, DOT
An asterisk (*) denotes a case, IR or

other provision involving only RAM.
A cross-hatch (#) denotes a case, IR

or other provision involving both RAM
and other hazardous materials.

Accident/Incident Reporting
Requirements (Also see "covered
subjects" discussion on pp. 1-2.)

• Requirements for immediate, oral
accident/incident reports for emergency
response purposes generally are
consistent. IR-2; IR-3; #IR-28; #IR-31;
#IR-32; National Tank Truck Carriers,
Inc. v. Burke, 535 F. Supp. 509 (D.R.I.
1982), aff'd, 698 F.2d 559 (1st Cir. 1983).

* Incident reporting requirements
concerning irradiated reactor fuel
incidents are inconsistent because of
redundancy and possible conflict with
NRC rules incorporated into HMR. *IR-
8, #IR-28; IR-32. However, such
requirements may be consistent where
they are clear and not in conflict with
the NRC rule (incorporated into the
HMR) requiring shippers to arrange with
local law enforcement agencies for
emergency response. #IR-31.

a Requirements for written accident/
incident reports are redundant with
Federal requirements, tend to undercut
compliance with them, and thus are
inconsistent. IR-2; IR-3; IR-3(A); #IR-
31. See "covered subjects" discussion on
pp. 1-2.

Advance Notice-See "Notice
Requirements" and "Delays of
Transportation."

Approval Requirements (Also see
"Permit Requirements.")

* Transportation approval
requirements identical to Federal are
consistent. *IR-14; *IR-15.

- Transportation approval
requirements different from Federal are
inconsistent. *IR-8; *IR-8(A); *IR-10;
*IR-11;, *IR-12; *IR-13; *IR-15; *IR-

15(A); #IR-19; #IR-19(A).
* Transportation approval

requirements may not include
inconsistent provisions: "A requirement
for compliance with an inconsistent
provision is itself inconsistent." *IR-
8(A), 52 FR 13000, 13006.

e Unfettered discretion to approve or
disapprove transportation is
inconsistent. *IR-8(A); *IR-15(A); *IR-
18; #IR-20.

* "In light of the virtually total
occupation of the field of radioactive
materials transportation by the HMTA
and the HMR, State or local provisions
.requiring approval or authorizing
conditions to be established for the
transportation of radioactive materials
(other than compliance with Federal
regulations) constitute unauthorized
prior restraints on shipments that are
presumptively safe based on their
compliance with Federal regulations and
are inconsistent with the HMTA and the
HMR." *IR-15(A), 52 FR 13062, 13063;
quoted and followed, #IR-19.

Approvals-See "Exemptions and
Approvals."

Bans on Hazardous Materials
Transportation-See "Prohibitions of
Hazardous Materials Transportation."

Bonding Requiremets-See
"Insurance or Indemnification
Requirements."

Certification Requirements-See
"Information/Documentation
Requirements", "Packaging Design and
Construction Requirements" and
"Shipping Paper Requirements."

Civil Penalties-See "Penalties."
Classification of Hazardous

Materials-See "covered subjects"
discussion on pp. 1-2.

Communication Requirements

* Requirement that motor vehicles
carrying LPG or natural gas use two-
way radio communications is consistent.
IR-2.
• RAM communications requirements

which are different from, or authorized
to be different from, Federal
requirements are inconsistent. *IR-8;
*IR--8(A).

- City requirements that vehicles
carrying hazardous waste have and'
monitor CB radio is consistent except-as
to radioactive materials. #IR-32. J0,

45425



Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Notices

Confidentiality Requirement

e Requirements to keep RAM
shipment information confidential which
are same as Federal are consistent. *IR-
8; *IR-15.

Container Design and Certification
Requirements-See "covered subjects"
discussion on pp. 1-2 and "Packaging
Design and Construction Requirements."

Curfew-See "Time Restrictions."
Definitions-See "Hazard Class and

Hazardous Materials Definitions."
Delays of Transportation (Also see

"Routing Requirements" and '"Time
Restrictions.")
• State and local requirements likely

to cause unreasonable transportation
delays are inconsistent. IR-2; IR-3; IR-
3(A); IR-6; IR-16; #IR-19; #IR-19(A);
#IR-20; *IR-21; *IR-21(A): IR-22; #IR-
28; *IR-30.

e "The manifest purpose of the
HMTA and the Hazardous Materials
Regulations is safety in the
transportation of hazardous materials.
Delay in such transportation is
incongruous with safe transportation."
IR-2, 44 FR 75566, 75571.

- "The mere threat of delay may
redirect commercial hazardous
materials traffic into other jurisdictions
that may not be aware of or prepared for
a sudden, possibly permanent, change in
traffic patterns." IR-3, 46 FR 18919,
18921. #IR-20; *IR-21tA).
• Local highway routing requirements

for hazardous materials through-traffic
not based on complete safety analysis
and consultations with all affected
jurisdictions are inconsistent with
§ 177.853(a) of the HMR. IR-3; IR-3(A);
IR-23.

e "Since safety risks are 'inherent in
the transportation of hazardous
materials in commerce' [49 U.S.C. 18011,
an important aspect of transportation
safety is that transit time be minimized.
This precept has been incorporated in
the HMR at 49 CFR 177.853, which
directs highway shipments to proceed
without unnecessary delay, and at 49
CFR 174.14, which directs rail shipments
to be expedited within a stated time
frame." IR-6, 49 FR 760, 765; see also
*IR-16, 50 FR 20872, 20679; quoted, #IR-
19, 52 FR 24404, 24409.

, Acute delays at State border
inevitably resulting from State imposing
documentary prerequisites upon non-
domiciliaries for transport of hazardous
materials render those requirements

* inconsistent with 49 CFR 177.853. #IR-
26.

, State fees for hazardous materials
transport not causing unnecessary
transportation delays are consistent.
*IR 17 *IR-17(A, 1IR-27; # New
Hanpshire Motor Transport Ass'n v.

Flynn, 751 F.2d 43 (1st Cir. 1984);
*Colorado Pub. Utilities Comm'n v.

Harmon, No. 88-Z-1524 (D. Colo. 1989),
rev'd on other grounds, 951 F.2d 1571
(10th Cir. 1991).

e Time-consuming state permitting
process with no definite decision date
creates possibility of transportation
delay and thus is inconsistent. #IR-19,
#IR-19(A); *IR-21; *IR-21(A).

e Two-hour advance approval
requirement not shown to serve any
purpose causes delay and is
inconsistent. #IR-20; *IR-21; *IR-21(A).

- City 20-car limitation on unloaded
and loaded butane railcars at a site will
cause delays and temporary storage
elsewhere and thus is inconsistent.
Consolidated Rail Corp. v. City of
Bayonne, 724 F. Supp. 320 (D.N.J. 1989).
"The obvious conclusion is that the
more frequently hazardous material is
handled during transportation, the
greater the risk of mishap. Accordingly,
these [HMR] provisions require that the
material reach its destination as quickly
as possible, with the least amount of
handling and temporary storage." Ibid.
at 330.

- Additional switching, handling and
delays of hazardous materials caused by
state requirement for caboose on certain
trains carrying hazardous materials
create obstacle, and requirement is
inconsistent. Missouri Pacific R.R. Co. v.
Railroad Commission of Texas, 671 F.
Supp. 466 {W.D. Tex. 1987), aff'd on
othergrounds, 850 F.2d 264 (5th Cir.
1988), cert. denied, 109 S. Ct. 794 (1989).

o State statute providing three days
for a permit issuance decision re each
RAM shipment is inconsistent. *IR-21;
*IR-21(A). Local ordinance requiring 45
days' prenotification of RAM shipments
is inconsistent. *IR-30. Prohibition on
permit applications more than one day
prior to scheduled shipment also is
inconsistent. *IR-21; *IR-21[A).

o RAM requirements unnecessarily
delaying transportation are inconsistent
*IR-8{A), *IR-18; *IR-18[A); *IR-21; *IR-

21(A); #IR-26, *IR-30.
• City tank truck regulations causing

delays for cargo transfers, vehicle
permit inspections and obtaining
specifications, certifications and
affidavits, are inconsistent. IR-22.

e City truck regulations, requiring
bulk gases to be transported around City
unless no practical alternative route
exists and the fire commission
authorizes trip, promote safety, do not
cause "unnecessary delay" under 49
CFR 177.853(a). and thus are consistent.
City of New York v. Ritter Transp., Inc.,
515 F. Supp. 663 (S.D. N.Y. 1981), affd,
National Tank Truck Carriers, Inc. v.
City of New York, 677 F.2d 270 12d Cir.
1982).

e "While states do have a role in
effectuating the safe transportation of
mdioactive materials, it does not follow
that they have unfettered discretion to
take actions which have the effect of
restricting or delaying transportation
being conducted in compliance with
Federal law." *IR-8(A), 52 FR 13000 at
13003; quoted in #IR-19, 52 FR 24404,
24409.

Designation/Description of
Hazardous Materials-See "covered
subjects" discussion on pp. 1-2.

Documentation-See "Information/
Documentation Requirements."

Drivers' Licenses-See "Information/
Documentation Requirements" and
"Training Requirements."

Effect of Requirements (Also see
"Language of Requirements.")

* "* * it is the effect, both actual
and potential, not the intent of state or
local rules which determines their
consistency with the HMTA and the
HMR." IR-8(A), 52 FR 13000, 13003.

Emergency Response

* "Although the Federal Government
can regulate in order to avert situations
where emergency response is necessary,
and can aid in local and state planning
and preparation, when an accident does
occur, response is, of necessity, a local
responsibility." IR-2, 44 FR 75565, 75568.

* Inadequacy of emergency response
capabilities cannot provide basis for
prohibiting transportation. *IR-18; *IR-
18(A). Thus, non-Federal emergency
response-related information
requirements, such as a cleanup plan or
vehicle equipment failure plan, cannot
be used as a prerequisite to hazardous
materials transportation. #IR-19; *R-
27; #IR-28. *Cotora& Pub. Utilities
Comm'n v. Harmon, 951 F.2d 1571 (10th
Cir. 1991). reversing No. 8&-Z-1524 (D.
Colo. 1989).

* " * * RSPA's emergency response
information requirements for hazardous
materials transportation, including the
loading, unloading, or storage incidental
to sach transportation exclusively
occupy that field. Therefore, state and
local requirements not identical to these
HMR provisions will cause confusion
concerning the nature of such
requirements, undermine compliance
with the HMR requirements, constitute
obstacles to the implementation of these
provisions, and thus be inconsistent and
preempted." #IR-28.

Emergency Requirements (Also see
"Loading and Unloading")

Enforcement and Violations
Provisions (Also see "Penalties.")

e Enforcement and violations
provisions (such as criminal or civil
sanctions, private attorney general
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lawsuits, injunctions, cease-and-desist
orders, cut-off of city services, etc.) are
consistent with HMTA and HMR if used
to enforce consistent provisions. *IR-3;
#IR-31.

e Enforcement and violations
provisions (such as criminal or civil
sanctions, private attorney general
lawsuits, injunctions, cease-and-desist
orders, cut-off of city services, etc.) are
inconsistent with HMTA and HMR if
used to enforce inconsistent provisions.
*IR-18; *IR-18(A}; *IR-30; #IR-31.

Equipment Requirements (Also see
"covered subjects" discussion on pp. 1-2
and "Packaging Design and
Construction Requirements.")

e Cargo containment-related
equipment requirements, including those
vesting discretionary approval authority
in state or local officials, are
inconsistent. IR-2; *IR-8; *IR--8(A}; *IR-

15; IR-22; Nat'l Paint & Coatings Ass'n.
et al. v. City of New York, Index No. CV
84-4525 (ERK) (E.D. N.Y. Oct. 18, 1991).

9 "In summary, RSPA, OHMT and
their predecessor agencies have
established in a series of inconsistency
rulings issued during the past decade the
principle that the HMR provisions
concerning hazardous materials
transportation cargo containment
systems, equipment, accessories and
packagings, and the certification,
marking, testing and permitting of same,
have fully occupied that regulatory field,
Those subjects are the exclusive
province of the Federal Government. As
a result, state or local requirements
concerning those subjects detract from
and create confusion concerning the
Federal requirements, are inconsistent
with the HMTA and the HMR, and,
therefore, are preempted under section
112(a) of the HMTA. Similarly, these
rulings have demonstrated RSPA's
position that permitting systems and
information or documentation
requirements relating to or containing
such requirements likewise are
inconsistent with the HMTA and the
HMR and, therefore, preempted." IR-22,
52 FR 46574, 46582.

- "Headlights on" requirement is
consistent. IR-2; IR-3; #IR-32 (with
reasonable notice); National Tank Truck
Carriers, Inc. v. Burke, 535 F. Supp. 509
(D.R.I. 1982), aff'd, 698 F.2d 559 (1st Cir.
1983); * Colorado Pub. Utilities Comm'n
v. Harmon, No. 88-Z-1524 (D. Colo.
1989), rev'don other grounds, 951 F.2d
1571 (10th Cir. 1991).

- RAM transportation requirement for
mobile telephone equipped with multiple
channels is consistent. *Colorado Pub.
Utilities Com 'n v. Harmon, No. 88-Z-
1524 (D. Colo. 1989), rev'd on other
grounds, 951 F.2d 1571 (10th Cir. 1991).

* State requirement for caboose on
certain trains carrying hazardous
materials would cause additional
switching, handling and delays of
hazardous materials and thus is
inconsistent. Missouri Pacific RR Co. v.
Railroad Commission of Texas, supra.

* Requirement for illuminated rear
bumper signs conflicts with DOT
lighting regulations and would divert
attention from DOT placards and thus is
inconsistent. IR-2.

- Requirement for frangible shank-
type lock on tank trailers carrying LNG
or LPG is inconsistent since DOT
comprehensively regulates cargo tank
containment. IR-2.

* City 20-car limitation on unloaded
or loaded butane railcars at a site is
inconsistent. Consolidated Rail Corp. v.
City of Bayonne, 724 F. Supp. 320 (D. N.J.
1989).

e - * * a state or local rule which
grants an official discretionary authority
to set equipment requirements for
carriers engaged in interstate commerce
impedes the Congressional purposes of
increased safety and regulatory
uniformity underlying the HMTA." IR-
8(A), 52 FR 13000, 13003.

* Vehicle equipment requirements
which might conflict with those
provisions of the Federal Motor Carrier
Safety Regulations (FMCSR), 49 CFR
parts 390-397, which are incorporated in
the HMR only by 49 CFR 177.804, must
only meet the "dual compliance" test,
not the "obstacle" test. IR-3; 43 FR 4858
(Feb. 6, 1978); National Paint & Coatings
Ass'n, Inc. v. City of New York, No.
CV-4525 (ERK) (E.D. N.Y. 1985); 52 FR
18668-9 (May 18, 1987); IR-22. However,
those FMCSR requirements specifically
incorporated into the HMR by other
HMR regulations must meet both tests.
IR-22.

- Waiver of preemption denied with
regard to tank truck design and capacity
requirements for flammable and
combustible liquids and gases, because
they do not provide an equal level or
greater level of protection to the public
as the Federal requirements, and they
unreasonably burden commerce. In this
specific case, there is no evidence that
local design requirements and capacity
limits increase the level of safety by a
sufficient amount to offset an expected
reduction in deaths, injuries, and
property damage, when larger-capacity
trucks allow fewer trips. WPD-1,

Escort Requirements
- RAM transportation front and rear

escort requirements identical to DOT/
NRC standards are consistent, *IR-14,
as are notice requirements facilitating
escorts under the DOT/NRC
requirements. *IR-17.

* Requirements for additional or
special escorts re RAM transportation
not required by DOT/NRC regulations
are inconsistent, *IR-11; *IR-13; *IR-
15(A); *IR-18; *IR-18(A); *IR-21.

e Requirements for carriers to delay
for escorts re RAM transportation other
than those in NRC standards are
inconsistent. *IR-15.

e Escort requirements linked to
inconsistent equipment requirements are
inconsistent. IR-22; IR-23.

* Temporary restraining order and
later a permanent injunction were
imposed against State escort
requirement for chlorine and oleum
shipments, because of the high degree of
likelihood that such a requirement
would not be upheld upon court review.
Chlorine Institute v. California Highway
Patrol et al., No. CIV-S-92 396 DFL/JFM
(E.D. Ca. 1992).

Exemptions and Approvals

* "A state must implicitly or explicitly
recognize the validity of OHMT's
exemptions and approvals; a state may
not establish its own exemptions and
approvals prog-ram." #IR-31, 55 FR
25572, 25581.

Federal Motor Carrier Safety
Regulations (FMCSR).

* 49 CFR parts 390-397 (FMCSR) were
not made relevant to HMTA preemption
by adoption of 49 CFR 177.804. They are
relevant only insofar as specifically
incorporated by reference in other HMR
provisions. IR-22; IR-23; #IR-32.

Federal Requirements (Also see
"Standing.")

a Only conflicts with Federal
requirements under the HMTA and the
HMR are cognizable in inconsistency
proceedings (not Commerce Clause
issues or preemption issues under other
Federal statutes or regulations), but
OHMT may address these HMTA/HMR
conflict issues even if not clearly raised
in the application. IR-17(A).

- Absence of a Federal regulation
addressing the same subject as a
challenged state or local requirement is
not determinative of the issue of that
requirement's consistency. *IR-17(A).

a Requiring compliance with Federal
requirements is consistent. IR-3; *IR-7.

e State or local requirements identical
to Federal ones are consistent. *IR-8.

e Adequacy of Federal requirements
is irrelevant. *IR-8(A).
Fee Requirements

• Fees on hazardous materials
transportation must be equitable and
used for purposes related to hazardous
materials transportation, including -
enforcement and planning, developnrit
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and maintenance of emergency response
capability. 49 app. U.S.C. 1811(b).

9 Reasonable fees to fund consistent
activities are consistent. *IR-17; *IR-
17(A); *IR-27; #New Hampshire Motor
Transport Ass'n v. Flynn, 751 F.2d 43
(1st Cir. 1984);

*Colorado Pub. Utilities Comm'n v.
Harmon, No. 88-Z-1524 (D. Colo. 1989),
rev'd on other grounds, 951 F.2d 1571
(10th Cir. 1991).

* Fees which are unreasonably high
or are related to inconsistent activities
are inconsistent. *IR-11; *IR-13; *IR-15;
*IR-18(A); #IR-19; *IR-27; *IR-30;
#New Hampshire Motor Transport
Ass'n v. Flynn, supra.

• State's $1,000 per cask fee for spent
nuclear fuel transportation to fund
inspection, enforcement, State escorts
and emergency response, not related to
inconsistent provisions, and not causing
transportation delays or diversions is
consistent. *IR-17; *IR-17(A). Similar
State RAM shipment fees are consistent.
*IR-27.

e State's $25/year or $15/trip fee for
hazardous materials transportation to
fund transportation and environmental
programs and related to a minimal delay
licensing system is consistent. #New
Hampshire Motor Transport Ass'n v.
Flynn, supra.

e State's $1,000 per shipment fee for
spent nuclear fuel transportation
apparently to fund inconsistent state
monitoring activities is inconsistent.
*IR-15. State's RAM permit fee is
inconsistent. *IR-27.

* State's $500 annual permit fee and
$200 shipment fee for RAM
transportation are consistent. *Colorado
Pub. Utilities Comm 'n v. Harmon, No.
88-Z-1524 (D. Colo. 1989), rev'd on other
grounds, 951 F.2d 1571 (10th Cir. 1991).

e State preliminarily enjoined from
depositing the proceeds of a $25 per
truck annual hazardous materials
transportation license fee and a related
$15 single trip fee into the State
treasury, and ordered to place these
monies in an escrow account pending
final disposition of court case
challenging validity of the fees under the
Commerce clause, because plaintiffs
established the likelihood of their
success on the merits. American
Trucking Associations et al. v. New
Hampshire, No. 89-E-00405-B (Sup. Ct.
NH 1989).

e State's hazardous materials license
fee of $25 per vehicle or $15 per trip per
vehicle found to be a "flat tax", failed
Commerce clause "internal consistency"
test as required by Armco v. Hardesty
(467 U.S. 644 (1994)), and therefore was
an undue burden on interstate
commerce. American Trucking Assn's v.

Diamond, et al., No. CV-90-195 (Sup. Ct.
Maine 1990).

e The imposition and use of an
"equitable fee" as part of a City's permit
and inspection system for purposes
related to the transportation of
hazardous materials is not preempted.
WPD-1.

Findings

e Findings regarding hazardous
materials transportation are not
"requirements" subject to preemption
under the HMTA. *IR-18.

Forms-See "Motor Carrier
Registration and Permitting Forms."

Handling of Hazardous Materials-
See "covered subjects" discussion on
pp. 1-2.

Hazard Class and Hazardous
Materials Definitions (Also see
"covered subjects" discussion on pp. 1-
2.)

9 State and local hazard class and
hazardous materials definitions differing
from those in the HMR and used to
regulate hazardous materials
transportation are inconsistent because
the Federal role is exclusive. *IR-18;
*IR-18(A); #IR-19; #IR-19(A); #IR-20;
*IR-21; #IR-26; #IR-28; IR-29; *IR-30;

#IR-31; #IR-32; Missouri Pacific R.R.
Co. v. Railroad Commission of Texas,
supra.

* State and local hazardous materials
definitions and classifications which
result in regulating the transportation,
including loading, unloading or storage
incidental thereto, of more, fewer or
different hazardous materials than the
HMR are obstacles to uniformity in
transportation regulation and thus are
inconsistent. IR-5; IR-6; #IR-28; IR-29,
#IR-31; #IR-32.

e Application of state requirements to
selected DOT hazardous materials can
contribute to the overall inconsistency
of a series of interrelated regulations.
#IR-19.

, "The key to hazardous materials
transportation safety is precise
communication of risk. The proliferation
of differing State and local systems of
hazard classification is antithetical to a
uniform, comprehensive system of
hazardous materials transportation
safety regulations." IR-6, 48 FR 760, 764.

* "State government or political
subdivisions may not regulate-let along
prohibit-the transportation or
radioactive or other hazardous materials
specifically excepted from regulation
under the HMTA or the HMR. The
determination of what hazardous
materials may or may not be regulated
in the transportation field is the essence
of DOT's exclusive authority to define
and classify hazardous materials." #IR-
20, 52 FR 24396, 24401.

9 "Radioactive Material" definitions
different from HMR definitions are
inconsistent. *IR--8; *IR-12, *IR-15; *[R-

16; *IR-18; *IR-21; *IR-30; *Northern
States Power Co. v. Prairie Island
Mdewakanton Sioux Indian Community,
Civ. 3-9-783 (D. Minn., Dec. 23, 1991)
(enjoining enforcement of ordinance),
appeal docketed (8th Cir. 1992). But
essentially identical definitions are
consistent. *IR-18.

e "If every jurisdiction were to assign
additional requirements on the basis of
independently created and variously
named subgroups of radioactive
materials, the resulting confusion of
regulatory requirements would lead
directly to the increased likelihood of
reduced compliance with the HMR and
subsequent decrease in public safety."
*1R-12, 49 FR 46650,46651.

* City definitions of RAM and
flammable materials differed from
HMTA definitions and thus were
preempted and their use enjoined. Union
Pac. R.R. Co. v. City of Las Vegas, No.
LV--85--932 HDM (D. Nev. 1986].

* City definition of "hazardous
waste" consisting of ambiguous and
subjective standards and including non-
HMR materials is inconsistent. #IR-32.

9 Hazard Warning Requirements-
See "Placarding and Other Hazard
Warning Requirements."
• Hazardous Substances and Wastes

(Also see "covered subjects" discussion
on pp. 1-2.)

* Dicta in footnotes indicate that
State's hazardous substances
transportation regulations appeared to
be valid under the HMTA because they
regulated only transportation from
points in Maryland [but decision
overlooked RSPA's 1980 amendment of
49 CFR 171.1 applying HMR to intrastate
transportation of hazardous substances
and wastes]. Browning-Ferris, Inc. v.
Anne Arundel County, Maryland, 292
Md. 136, 438 A.2d 269, 274 (1981).

e City requirement that driver
transporting hazardous waste carry a
hazardous waste manifest is same as
HMR and is consistent. #IR-32.

- City definition of hazardous waste
consisting of ambiguous and subjective
standards and including non-HMR
materials is inconsistent. #IR-32.

e City definition of hazardous gases
different from that in HMR does not
afford as much protection to the public
and unreasonably burdens commerce,
and therefore waiver of preemption is
denied. WPD-1.

* Incident Reporting-See "Accident/
Incident Reporting Requirements."
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Inconsistency Rulings

- Local government need not obtain
an RSPA inconsistency ruling before
enforcing a local requirement. National
Tank Truck Carriers, Inc. v. Burke, 608
F.2d 819, 821-2 (1st Cir. 1979); City of
New York v. Ritter Transportation, Inc.,
515 F. Supp. 663. 668 (S.D. N.Y. 1981),
aff d sub nom. Notional Tank Truck
Carriers, Inc. v. City of New York, 677
F.2d 270 (2d Cir. 1982); Seaboard System
R.R., Inc. v. Bankester, et al., 254 Ga.
455, 330 S.E. Zd 700, 705 (1985). Contra
(based on doctrine of primary
jurisdiction): Consolidated Rail Corp. v.
City of Dover. 450 F. Supp. 966, 974 (D.
Del. 1978).

* "Because the DOT authored the
HMR. its determination of what
constitutes an obstacle to the
accomplishment or execution of those
regulations is deserving of substantial
deference." Southern Pac. Transp. Co. v.
Public Serv. Comm'n of Nevada, 909
F.2d 352, 359 (9th Cir. 1990).

- DOT improperly issued an FR
policy statement which had the effect of
determining that Ohio's radioactive
materials prenotification requirement
was inconsistent with the HMTA-
without affording Ohio the protections
of the IR regulations. *State of Ohio v.
U.S. Dept. of Transportation. No. C81-
1394 (N.D. Ohio Oct. 5, 1989).

Incorporation by Reference

9 NRC regulations incorporated by
reference in HMR provide bamis for
consistency comparison with state and
local requirements. *IR-8(A).

- DOT encourages State adoption or
incorporation by reference of the HMR
as State law-and enforcement thereof.
*[R-17; #IR-19; #1R-31; WPD-1.

- State and local requirements which
incorporate by reference specific
superseded Federal regulations are
inconsistent. *IR--8; *IR-8(A); *IR1-18.

However, state and local governments
may incorporate by reference specific
CFR volumes of the HMR for a
reasonable time (up to two years) after
their publication, although a later-
published HMR rule would control over
an inconsistent state or local
requirement. #IR-19.

e Indemnification Requirements-See
"Insurance or Indemnification
Requirements."

Indian Tribe Requirements

+ HMTA likely preempts significant
portions (if not all) of an Indian tribe
ordinance requiring license for transport
of "radioactive substances," broadly
defining those substances, requiring 180-
day advance application and a $1,000
fee, and providing broad discretion to

Tribal Council whether to issue or deny
the license. *Northern States Power Co.
v. Prairie Island Mde wakanton Sioux
Indian Community, Civ. 3-91-783 (D.
Minn. Dec. 23, 1991) (enjoining
enforcement of ordinance), appeal
docketed [8th Cir. Nos. 92-1240. 92-1476
1992). However, another court has held
that Indian tribes are immune from suit
in U.S. district court for actions
allegedly preempted by the HMTA.
*Public Serv. Co. of Colorado v.
Shoshone-Bannock Tribes (D. Idaho, No.
91-440-E EJL, Jan. 9, 1992), appeal
docketed (9th Cir. No. 92-35206 1992).

e Information/Documentation
Requirements (Also see "covered
subjects" discussion at pp. 1-2 and
"Shipping Paper Requirements," "Notice
Requirements," and "Placarding and
Other Warning Requirements.")

• Requirements for information or
documentation in excess of Federal
requirements create potential delay,
constitute an obstacle to execution of
the HMTA and the HMR, and thus are
inconsistent IR-2; IR-6; *IR-8; *R-8(A);
*IR-15; *IR-15(A); *1R-18; *IR-18(A);
#1R-19; #IR19(A); *R-21; #IR-26; *IR-

27; #IR-28; *IR-30; *Chem-Nuclear
Systems, Inc. v. City of Missoula, No.
80-18-M (D. Mont 1984); #Southern
Pac. Transp. Co. v. Public Serv. Comm 'n
of Nevada. 909 F.2d 352 (9th Cir. 1990),
reversing No. CV-N-86-444-BRT (D.
Nev. 1988); *Colorado Pub. Utilities
CommWn v. Harmon, 951 F.2d 1571 (10th
Cir. 1991), reversing No. 88-Z-1524 (D.
Colo. 1989). There is no de minimis
exception to the "obstacle" test because
thousands of jurisdictions could impose
de minimis information requirements.
*IR-8(A).

* "In summary, the HMTA and HMR
provide sufficient information and
documentation requirements for the safe
transportation of hazardous materials:
state and local requirements in excess of
them constitute obstacles to
implementation of the HMTA and HMR
and thus are inconsistent with them."
#IR-19, 52 FR 24404 at 24408. Quoted in
#IR-28.
* * Preliminary injunction was granted

against City requirements to have decal
and carry copy of permit. American
Trucking Ass ns. Inc. v. City of Boston,
No. 81-628-MA, Fed. Carr. Cas. 182.938
(CCH) (D. Mass. 1981).

e Emergency response-related
information requirements cannot be
used as a prerequisite to hazardous
materials transportation. #IR-19; *IR-
27.

• State may require, as prerequisite to
motor vehicle transport of hazardous
materials, a driver's license or
documentary evidence of hazardous
materials training from its own

domiciliaries but not from non-
domiciliaries-except, on or after April
1, 1992, from non-domiciliaries not
having hazardous materials
endorsements on their commercial
drivers' licenses. #IR-26; #IR-31; #IR-
32.

, "DOT and NRC have determined
what information and documentation
requirements are needed for the safe
transportation of radioactive materials.
and state and local requirements going
beyond them create confusion, impose
burdens on transporters, are obstacles
to the accomplishment of the HMTA's
objectives, and thus are inconsistent."
*IR-8(A), 52 FR 13000, 130004; quoted in
*IR-27; quoted and applied to non-RAM

in #IR-19. 52 FR 24404, 24408; see also
*IR-15(A).

e "No matter what the form, any state
or local requirement that asks for an
additional piece of paper that supplies
the same information as is required to
be on the DOT shipping paper would be
inconsistent with the requirements
contained in the Hazardous Materials
Regulations." IR-, 44 FR 75566, 75571.
Requirements for multiple submissions
of same information are inconsistent
*IR-8(A).

e Requirements for RAM
transportation route plans or other
shipment-specific documentation or
information are inconsistent. *IR-21.
Also inconsistent are requirements for
RAM shipment information on possible
alternate routes, proposed means of
conveyance, estimated date and time of
departure, emergency response or
recovery plans, attestations re safety
inspections, certification of compliance
with laws and regulations (latter being
same as required on DOT shipping
papers), telephone numbers, inspection
reports, state permits, proof of driver
training, proof of insurance, and
equipment replacement or repair plans.
*IR-8(A); * IR- 5; *IR-15(A); *IR-27;
*Colorado Pub. Utilities Comm'n v.

Harmon, 951 F.2d 1571 (10th Cir. 1991),
reversing No. 88-Z-1524 (D. Colo. 1989).

* RAM information requirements
identical to NRC's are consistent, but
requirement for submission to state of
NRC approvals and licenses is
inconsistent *IR-8; *IR-(8A); *IR-15;

IR-15(A).
a Requirement to carry proof of

insurance is inconsistent. *IR-27; #IR-
32; *Colorado Pub. Utilities Commn v.
Harmon, 951 F.2d (loth Cir. 1991),
reversing No. 88-Z-1524 (D. Colo. 1989).

• Mere requirement in permit
application of some information
required on DOT shipping papers may
not require preemption. Dicta in
National Tank Truck Carriers, Inc. v.
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Burke, 535 F. Supp. 509 (D. R.I. 1982),
off'd, 698 F.2d 559 (1st Cir. 1983).

e "The Secretary's regulations
contain hundreds of information and
documentation requirements, all of
which have been established by the
Secretary to ensure the health and
safety of citizens in every jurisdiction.
Congress specifically found that
additional documentation and
information requirements in one
jurisdiction create "unreasonable
hazards in other jurisdictions" and could
confound "shippers and carriers which
attempt to comply with multiple and
conflicting regulations." 49 U.S.C. app.
1801. Colorado's regulations clearly
exceed the information and
documentation requirements set forth in
the Secretary of Transportation's
regulations governing the transportation
of radioactive materials. The enactment
of separate information and
documentation requirements in even a
few of the thousands of local
jurisdictions across the country would
lead to the multiplicitous regulations
Congress sought to avoid by enacting
the HMTUSA. Because Colorado's
regulation forces transporters of
hazardous materials to generate and
maintain additional documentation and
information, we conclude that it is likely
to confound shippers and carriers and to
increase the potential for hazards in
other jurisdictions. Colorado's
regulations simply do not further the
Federal purpose of promoting safety
through uniformity. Therefore, we hold
that NT-8 is preempted. * * * In
addition to obstructing Congress'
objective that safety be achieved
through uniformity, the expense of
burdensome documentation and
information requirements also is
contrary to Congress' intent that
regulation of hazardous materials
transportation be as cost-effective as
possible." *Colorado Pub. Utilities
Comm'n v. Harmon, 951 F.2d 1571 (10th
Cir. 1991), reversing No. 88-Z-1524 (D.
Colo. 1989).

Inspection Requirements (Also see
"Permit Requirements")

e Inspection requirements relating to
Federal and consistent requirements are
encouraged by RSPA and are consistent.
IR-2; *IR-8; *IR-15; *IR-17; #IR-20; *IR-
27; #IR-31; *Colorado Pub. Utilities
Comm'n v. Harmon, No. 88-Z-1524 (D.
Colo. 1989), rev'd on other grounds, 951
F.2d (10th Cir. 1991).

e Inspection requirements relating to
inconsistent requirements are
themselves inconsistent. #IR-20; *IR-21;
• IR-21(A); *I11-27, *IR-30; #IR-31.

* State may not require carrier to
retain inspection report in vehicle. Such
an additional documentation

requirement could create confusion and
increase hazards. *Colorado Pub.
Utilities Comm'n v. Harmon, 951 F.2d
1571 (10th Cir. 1991), reversing No. 88-Z-
1524 (D. Colo. 1989).

* Annual inspections for tank trucks
hauling flammable and combustible
liquids and compressed gasses, to
determine the vehicles' general safety
levels, are not preempted. However,
waiver of preemption was denied with
respect to inspections to enforce
vehicles' conformity to local design
requirements (truck size and tank design
and capacity). WPD-1.

Insurance or Indemnification
Requirements

• Hazardous materials transportation
indemnification, bonding or insurance
requirements differing from Federal
requirements are inconsistent. *IR-10;
*IR-11; *IR-15; *IR-15(A); *IR-18; *IR-
18(A); #IR-25; #IR--31. (See also *IR-13'
*IR-14.) State may not require proof of
insurance meeting the Federal
requirements. *Colorado Pub. Utilities
Comm'n v. Harmon, 951 F.2d (10th Cir.
1991), reversing No. 88-Z-1524 (D. Colo.
1989).

e The absence of a bonding,
insurance, or indemnity requirement in
the HMR "is a reflection of OHMT's
determination that no such requirement
is necessary and that any such
requirement imposed at the state or
local level is inconsistent with the
HMR." #IR-25, 54 FR 16308, 16311. "[N]o
such requirement is necessary-
particularly because 49 CFR 387.7 and
387.9 already require insurance or surety
bonds of between $1,000,000 and
$5,000,000 for motor carriers
transporting hazardous wastes,
hazardous substances and other
hazardous materials." Ibid.

e "The indemnification level
established through the HMR, coupled
with the indemnification provisions of
the Price-Anderson Act (42 U.S.C. 2210),
provides the exclusive standard for
radioactive materials transportation
indemnification. They have totally
occupied that field, and any state or
local bond, insurance or indemnification
requirement not identical to the HMR
requirement is an obstacle to the
accomplishment of the objectives of the
HMTA and the HMR." *IR-15(A), 52 FR
13062, 13063.

9 Requirement to carry proof of
insurance is inconsistent. #IR-32.

Labeling of Hazardous Materials-
See "covered subjects" discussion on
pp. 1-2.

Land Use Restrictions
* Regulations which apply only to

transportation activities are not types of

non-transportation land use restrictions
which might be consistent. #IR-19; see
IR-16.

Language of Requirements (Also see
"Effect of Requirements.")

9 Actual language of state and local
requirements, rather than later
statements of intent, are controlling,

IR-8(A), IR-16, #IR-19(A), unless there
is a demonstrated actual practice to the
contrary. *IR-17.

Licensing-See "Information/
Documentation Requirements."

Loading and Unloading (Also see
"covered subjects" discussion on pp. 1-2
and "Smoking limitations".)

9 State and local requirements for
hazardous materials loading and
unloading incidental to transportation
(including loading and unloading by
consignors and consignees) must be
consistent with the HMTA and HMR.
Such requirements are inconsistent if
they differ from, or add to, the HMR
requirements-particularly if they are
subjective. #IR-19; #IR-19(A); #IR-28;
#Southern Pac. Transp. Co., v. Public
Serv. Comm'n of Nevada, 909 F.2d 352
(9th Cir. 1990), reversing No. CV-N-86-
444-BRT (D. Nev. 1988).

& Despite DOT's extensive regulation
of loading, unloading, transfer and
storage incidental to the transportation
of hazardous materials, the Nevada
regulations require a carrier to obtain an
annual permit prior to engaging in these
activities within the state of Nevada.
The Nevada regulations, thus, create a
separate regulatory regime for these
activities, fostering confusion and
frustrating Congress' goal of developing
a uniform, national scheme of
regulation. The resulting confusion is
exacerbated by the fact that the Nevada
regulations only apply to some of the
hazardous materials covered by the
HMTA and HMR and not to others."
#Southern Pac. Transp. Co., v. Public
Serv. Comm'n of Nevada, 909 F.2d 352,
358 (9th Cir. July 18, 1990), reversing No.
CV-N-8-444-BRT (D. Nev. 1988).

9 Waiver of preemption was granted
as to a local transfer requirement, which
restricted the emergency transfer of
flammable or combustible liquids from a
tank or platform truck to vehicles with
Fire Department permits or to those
otherwise authorized and when
authorized by a Fire Department
representative. WPD-1.

* Waiver of preemption was granted
for a local requirement that gasoline be
discharged by gravity into underground
tanks, because such a requirement
affords an equal or greater level of
protection to the public as the HMR and
does not unreasonably burden
commerce. However, waiver of
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preemption was denied as to other
flammable liquids and to the discharge
of gasoline into tanks which are not
underground. WPD-1.

Marking of Hazardous Materials-
See "covered subjects" discussion on
pp. 1-2.

Mode or Means of Transportation-
See "Prohibitions of Hazardous
Materials Transportation."

Monitoring of Shipments (Also see
"Inspection Requirements.")

* Monitoring of hazardous materials
shipments by state officials in
consistent. *IR-17. However, a carrier
cannot be required to stop and wait for
state officials assigned to monitor
shipments. *1R-15.

Motor Carrier Registration and
Permitting Forms-See discussion of
section 1819 on p. 2.

Non-Regulatory Actions-See
"Statements of Intent to Regulate."

Notice Requirements (Also see
"Accident/Incident Reporting
Requirements", "Delays of
Transportation", and "Information/
Documentation Requirements.")

* Advance notice requirements of
hazardous materials transportation
generally are inconsistent. IR-6; *IR-
8(A); *IR-16; #IR-28; *IR-30; #IR-32.

- "Through its rulemaking process
and related studies, DOT has
determined what prenotification
(including information, documentation
and certification) requirements are
necessary for the safe transportation of
radioactive materials. In the process of
analyzing rulemaking comments and
studies it has commissioned or
examined, DOT has determined what
prenotification requirements are not
necessary. This field has been totally
occupied by the HMR. State and local
provisions either authorizing less
prenotification or requiring greater
prenotification than the HMR, therefore,
constitute obstacles to the
accomplishment and execution of the
objectives of the HMTA and the HMR,
are inconsistent, and are preempted."
*R-8(A), 52 FR 13000, 13005.

* Local requirements for advance
notice of hazardous materials
transportation have potential to delay
and redirect traffic and thus are
inconsistent. IR-6; #R-32.

* Notice requirements re RAM
shipment schedule changes identical to
NRC regulations (incorporated by HMR)
are consistent. *IR-8

& Notice requirements re RAM
shipment schedule or changes thereto
different from NRC regulations
(incorporated by HMR) are inconsistent.
*IR-14; *IR-15, *IR-16; *IR-18; *IR-
18{A}; *IR-27; *IR--0; #111-32; *Chem-

Nuclear Systems, Inc. v. City of
Missoula, No. 80-18-M (D. Mont. 1984).

9 "The State's prenotification
requirements differ from, and are more
burdensome than, the radioactive
materials prenotification requirements
in § § 173.22 and 117.825 of the HMR and
10 CFR 71.97 and 73.97 (NRC regulations
incorporated by reference in § 173.22 of
the HMR). (Its rule] requires more
information about more shipments and
thereby creates confusion and
undermines the likelihood of proper
compliance with the HMR
prenotification requirements. Therefore,
[it] is inconsistent with the HMR to the
extent that it exceeds NRC requirements
by requiring greater prenotification
concerning non-spent fuel HRCQ
radioactive materials shipments." *IR-
27, 54 FR 16326, 16331. Affirmed in
*Colorado Pub. Utilities Comm'n v.
Harmon, 951 F.2d 1571 (10th Cir. 1991),
reversing No. 88-Z-1524 (D. Colo. 1989).

* "Congress expressly found that
state 'notification' requirements that
'vary from Federal laws and regulations'
create 'unreasonable hazards' and pose
a 'serious threat to public health and
safety.' 49 U.S.C. app. 1801. Colorado's
prenotification requirement varies from
Federal law, poses a threat to
uniformity, and thereby threatens public
safety and obstructs the purpose and
objective of Congress and the
Secretary." *Colorado Pub. Utilities
Comm'n v. Harmon, 951 F.2d 1571 (10th
Cir. 1991), reversing No. 88-Z-1524 (D.
Colo. 1989).

"Otherwise Authorized by Federal Law"

* A State requirement is not
"otherwise authorized by Federal
law"-and thus not preempted under
section 1811(a) of the HMTA-merely
because it is not preempted by another
Federal statute. *Colorado Pub. Utilities
Comm'n v. Harmon, 951 F.2d 1571 (loth
Cir. 1991), reversing No. 88-Z-1524 (D.
Colo. 1989).

Operations Suspensioni
Requirements.-See "Traffic Controls/
Regulations."

Packaging Design and Construction
Requirements (Also see "covered
subjects" discussion on pp. 1-2.)
• Packaging and cargo containment

design, construction, testing,
accessories, equipment, certification and
permit requirements, including those
vesting discretionary authority in state
or local officials, are inconsistent. IR-2,
*IR-8 *IR-8(A) *IR-18; *IR-18(A) IR-
22; National Point 8 Coatings Ass'n, Inc.
v. City of New York, No. CV-4525 (ERK)
(E.D. N.Y. 1985).

e "State and local governments may
not issue requirements that differ from
or add to Federal ones with regard to

packaging design, construction and
equipment for hazardous materials
shipments subject to Federal
regulations." IR-2, 44 FR 75566 at 75568.

e Hazardous gas container-testing
requirements are inconsistent. National
Tank Truck Carriers, Inc, v. City of New
York. 677 F.2d 270 (2d Cir. 1982).

e RAM container testing and
certification requirements are
inconsistent. *IR-8; *IR-8(A); *IR-15

* Requirement for frangible shank-
type lock on tank trailers carrying LNG
or LPG is inconsistent since DOT
comprehensively regulates cargo tank
containment. IR-2.

* Initially, plaintiffs failed to
demonstrate "obstacle" test violations
or to obtain summary judgment
enjoining city cargo containment system
regulations, including requirements that
flammable liquid cargo tanks be
constructed of steel, not aluminum, and
contain compartments and baffles, that
flammable liquids not be transported in
semi-trailers nor gases or combustible
liquids in full trailers, and that trucks be
inspected annually and carry a permit
evidencing that inspection and imposing
capacity limits on tank truck shipments.
National Paint & Coatings Ass'n, Inc. v.
City of New York, No. CV 4525 (ERK)
(E.D. N.Y. 1985). However, those
requirements were preempted by the
packaging "covered subject" provision
of HMITUSA. Ibid., Oct. 18, 1991; WPD-
1.

Penalties (Also see "Enforcement and
Violations Provisions.")

* Penalties (such as fines,
imprisonment or civil penalties) for
violating consistent state or local rules
are consistent unless they are so
extreme or arbitrarily applied to reroute
or delay shipments; mere differences in
amount do not undermine consistency.
IR-3; *[R-27, IR-28.

e Penalties (such as fines,
imprisonment or civil penalties)for
violating inconsistent state or local rules
are themselves inconsistent. *IR-18;
*IR-18(A); *IR-27; #IR-28; *IR-30'
*Jersey Cent. Power & Light Co. v.

Township of Lacey, 772 F.2d 1103 (3d
Cir. 1985), cert denied, 475 U.S. 1013
(1986).

* The absence of a "knowingly"
requirement for imposition of a civil
penalty is inconsistent because it
promotes strict or absolute liability.

Packing/Repacking of Hazardous
Materials See "covered subjects"
discussion on pp. 1-2.

Permit Requirements (Also see
"covered subjects" discussion on pp. 1-
2, "Approval Requirements", "Fee
Requirements", and "Inspection
Requirements")
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* Permit per se is not inconsistent; its
consistency depends upon its
requirements. IR-2; IR-3; #IR-20; #IR-
28; New Hampshire Motor Transport
Assn v. Flynn, 751 F.2d 43 (1st Cir.
1984); *Colorado Pub. Utilities Comm'n
v. Harmon, No. 88-Z-1524 (D. Colo.
1989), rev'd on other grounds, 951 F.2d
1571 (loth Cir. 1991).

• State permitting system which
prohibits or requires certain
transportation activities depending upon
whether a permit has been issued
(regardless of whether the activity is in
compliance with the HMTA), applies to
selected hazardous materials, involves
extensive information and
documentation requirements and
contains considerable discretion as to
permit issuance, is inconsistent.
"Cumulatively, these factors constitute
unauthorized prior restraints on
shipments of nonradioactive hazardous
materials that are presumptively safe
based on their compliance with Federal
regulations." #IR-19, 52 FR 24404, 24407.
Affirmed in #IR-19(A) and #Southern
Pac. Tronsp. Co. v. Public Serv. Comm 'n
of Nevada, 909 F.2d 352 (9th Cir. 1990),
reversing No. CV-N-86-444-BRT (D.
Nev. 1988).

* Local permit for hazardous
materials storage is inconsistent with
respect to storage incidental to
transportation because of its
burdensome information and
documentation requirements, its
discretionary nature, and its delay-
inducing tendencies. #IR-28.

9 Certain over-the-phone permits for
transportation of hazardous gases are
consistent. National Tank Truck
Carriers, Inc. v. City of New York, 677
F.2d 270 (2d Cir. 1982).

* Permit requirements for each
shipment involving application 4 hours
to 2 weeks prior to shipment, carrying of
permit on vehicle and "an additional
piece of paper that supplies the same
information as is required to be on the
DOT Shipping paper"- involve high
probability of transportation delay and
thus are inconsistent. IR-2.

9 Local RAM transportation permit
was consistent-prior to DOT's issuance
of HM-164 re routing of certain RAM.
*IR-1.

* Requirements implementing,
inextricably related to, or "fleshing out,"
inconsistent permitting requirements are
themselves inconsistent. *IR-21; *IR-
21(A).

e If permit system is consistent,
requirements to carry permit and
display decal are consistent. IR-3. But
requirement to display permit decal was
held inconsistent. American Trucking
Ass'ns v. City of Boston, C.A. 81-628-

MA, Fed. Carr. Cas. 182,938 (CCH) (D.
Mass. 1981).

• Since HMTA and HMR have almost
completely occupied the field of RAM
transportation safety, state and local
requirements are limited to: (1) Traffic
control or restrictions applying to all
traffic, (2) designation of preferred
routes under 49 CFR 177.825, (3)
adoption of Federal or consistent
requirements, (4) enforcement of
consistent requirements or those for
which preemption has been waived, and
(5) imposition of reasonable transit fees
to finance those enforcement activities
and emergency response preparedness.
Thus, RAM transportation permits
generally are inconsistent. *IR-8; *IR-
8(A); *IR-10; *IR-11; *IR-12; *IR-13;
*lR-15; IR-18; *IR-18(A); #IR-19; #IR-
19(A); #IR-20; *IR-21; *IR-21(A); *IR-27.
* Colorado Pub. Utilities Comm 'n v.

Harmon, 951 F.2d 1571 (loth Cir. 1991),
reversing No. 88-Z-1524 (D. Colo. 1989).

* HMTA likely preempts significant
portions (if not all) of an Indian tribe
ordinance requiring license for transport
of "radioactive substances," broadly
defining those substances, requiring 180-
day advance application and a $1,000
fee, and providing broad discretion to
Tribal Council whether to issue or deny
the license. *Northern States Power Co.
v. Prairie Island Mdewakanton Sioux
Indian Community, Civ. 3-91-783 (D.
Minn. Dec. 23, 1991) (enjoining
enforcement of ordinance), appeal
docketed (8th Cir. 1992).

e Permit requirement calling for
annual inspections to determine trucks'
general safety levels is not preempted,
but waiver of preemption was denied
with regard to the enforcement of
preempted local tank truck design and
capacity requirements. WPD-1.

Persons Subject to Requirements
(Also see "Transportation Subject to
Requirements.")

• Definitions of persons subject to
state or local requirements which
include fewer persons than HMR
minimize inconsistency possibilities and
are themselves consistent. *IR-18.

Placarding and Other Hazard
Warning Requirements (Also see
"covered subjects" discussion on pp. 1-
2.)

. Placarding and other hazard
warning requirements are inconsistent if
they are in addition to or different from
Federal placarding requirements. IR-2;
IR-3; IR-24; *IR-30; Kappelmann v.
Delta Air Lines, Inc., 539 F.2d 165 (D.C.
Cir. 1976), cert. denied, 429 U.S. 1061
(1977); National Tank Truck Carriers
Inc. v. City of New York, 677 F.2d 270
(2d Cir. 1982). Such requirements are
consistent if they do not differ from the
HMR. #IR-31; #IR-32.

e "Hazard warning systems are
another area where [OHMT] perceives
the Federal role to be exclusive. * * *
Additional, different requirements
imposed by States or localities detract
from the DOT systems and may confuse
those to whom the DOT systems are
meant to impart information." IR-2, 44
FR 75565, 75568.

9 Requirement for illuminated rear
bumper sign conflicts with DOT lighting
regulations, would divert attention from
DOT placards and this is inconsistent.
IR-2.

- Requirements for placards and
identification of products are
inconsistent. IR-3; American Trucking
Ass'ns v, City of Boston, supra.

* Requirement to display permit decal
is inconsistent. American Trucking
Ass'ns v. City of Boston, supra.

e "It is OHMT's view that the HMR
placarding provisions do completely
occupy the field and, therefore, preempt
all state and local placarding and
warning sign requirements for
hazardous materials transportation
which are not identical to the Federal
requirements. This is true with respect
to requirements applying solely to
pickups and deliveries, as well as to
requirements applying to through-traffic,
because all such non-identical
requirements create confusion and
undermine the uniform system of hazard
communication necessary for the safe
transportation of hazardous materials.
Transportation viewed as being a mere
pickup or delivery by one jurisdiction
actually may be just the beginning or
end of multi-state transportation through
numerous local jurisdictions." IR-24, 53
FR 19848, 19850.

e But plaintiffs, prior to IR-24, failed
to obtain summary judgment or make
sufficient showing that Federal
placarding regulations were intended to
occupy field and preempt city hazard
warning sign requirements with respect
to local deliveries. National Paint &
Coatings Ass'n, Inc. v. City of New York,
No. 84-4525 (E.D. N.Y. 1985).

e Waiver of preemption was denied
for local requirement mandating color
and size of permanent "GASOLINE"
lettering on trucks used to transport
gasoline. Although not in conflict with
the HMR, the requirement would
mandate the maintenance of a separate
fleet of trucks to transport gasoline and
lead to an increase in the number of
trips required. Further, the requirement
would unreasonably burden commerce
while not affording a greater level of
public protection. WPD-1.

Prenotification Requirements-See
"Notice Requirements."
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Prohibitions of Hazardous Materials
Transportation (Also see "Permit
Requirements.")

* Prohibitions of hazardous materials
transportation generally are
inconsistent. IR-3; IR-3(A); IR-10; *IR-
16; #IR-20.

- Power to ban, rather than to channel
or guide, hazardous materials traffic is
exclusively Federal. "A unilateral local
ban is a negation, rather than an
exercise, of local responsibility, since it
isolates the local jurisdiction from the
risks associated with the commercial
life of the nation." IR-3(A), 47 FR 18457,
18458 (Apr. 29, 1982).

e Town order requiring railroad to
remove its railcars containing vinyl
chloride from Town is inconsistent.
Consolidated Rail Corp. v. Hancock, No.
79-0983-MA (D. Mass. 1979).

9 City ban on hazardous materials
pickups and deliveries by non-city-
permitted vehicles is inconsistent.
Likewise inconsistent is a City ban on
fueling or stopping of hazardous
materials through-traffic. IR-23.

e "A State or local government may
not resolve the problem by effectively
exporting it to another jurisdiction."
*"Nine-Pack" Preamble, citing Kassel v.
Consolidated Freightways, 4 50 U.S. 662
(1981) and IR-3.

- But local prohibition on liquefied
gases transportation through city unless
no practical alternative route existed is
consistent. National Tank Truck
Carriers, Inc. v. City of New York, 677
F.2d 270 (2d Cir. 1982), off'g City of New
York v. Ritter Transportation, Inc., 515
F. Supp. 663 (S.D. N.Y. 1981).
• Prohibition of RAM or explosives

transportation, including storage
incidental thereto, is inconsistent. *IR-
16; #IR-20; *IR-30.

e De Facto prohibitions are
inconsistent. *IR-10.

e Prohibition of RAM transportation
which RSPA has excepted from HMR
requirements is inconsistent. #IR-20.

- Inadequacy of emergency response
capabilities cannot provide basis for
prohibiting transportation. *IR-18; *IR-
18(A).

e To the extent it prohibits rail, air or
water transportation of fireworks, State
regulation allowing fireworks delivery
by motor vehicle is inconsistent and
thus is preempted. South Dakota Dep't
of Public Safety ex rel. Melgaard v.
Haddenham, 339 N.W.2d 786 (S.D. 1983).

9 Similarly, City requirement that it
determine the safest means of
transportation constitutes an
inconsistent ban on transportation by
other modes of transportation. *IR-30.
The HMTA does not require or
authorize the mandatory selection of a
single "safest" mode of transportation.

*City of New York v. U.S. Department of
Transportation, 715 F.2d 732 (2d Cir.
1983), cert. denied, 465 U.S. 1055 (1984);
*IR-30.

- But an otherwise consistent
requirement is not inconsistent because
it applies only to certain modes of
transportation. *IR-18.

* County ordinance prohibiting spent
fuel or radioactive waste transportation
into County for storage on nuclear
power plant sites is inconsistent and
thus preempted. *Jersey Cent. Power &
Light Co. v. Township of Lacey, 772 F.2d
1103 (3d Cir. 1985), cert. denied, 475 U.S.
1013 (1986).

Radio Requirements-See
"Communications Requirements."

Railroad-Related Requirements
. State or local hazardous materials

railroad transportation requirements
may be preempted under the Federal
Railroad Safety Act (FRSA), 49 U.S.C.
app. 434, without consideration of
whether they might be consistent under
the HMTA. CSX Transportation, Inc. v.
City of Tallahoma, No. 4-87-47 (E.D.
Tenn. 1988); CSX Transportation, Inc. v.
Public Utilities Comm'n of Ohio, 701 F.
Supp. 608 (D. Ohio 1988), affirmed, 901
F.2d 497 (6th Cir. 1990), cert. den. 111 S.
Ct. 781 (1991). Court decisions
exclusively concerning FRSA
preemption are irrelevant to HMTA
preemption issues. #IR-31.

* State definition of "train" which
results in regulation of transportation
specifically exmpted from regulation by
the HMR is inconsistent. #IR-31.

Reporting Requirements-See
"Accident/Iacident Reporting
Requirements."

Ripeness of 11? Application (Also see
"Standing To Apply for IR.")

- Pendency of a judicial proceeding
concerning the same issues as are in an
IR application does not bar the issuance
of an IR but instead increases possible
usefulness of an IR. *IR-27; *IR-30.

Routing Requirements (Also see
highway routing discussion on p. 2 and
"Delays of Transportation,"
"Prohibitions of Hazardous Materials
Transportation" and "Traffic Controls/
Regulations.")

e Without adequate safety
justification and appropriate
coordination with, and concern for
safety of people in, adjoining affected
jurisdictions, routing restrictions
(including time and weather restrictions)
are inconsistent-particularly if they
result in increased transit times. *IR-1;
IR-2; IR-3; IR-3{A}; *IR-10; *IR1-11; *IR-

14; *IR-16, #IR-20; IR-23; #IR-32.
- Local routing restrictions prohibiting

transport of liquefied gases through city
except to areas for which no practical "

interstate or major highway alternative
route exists are consistent. National
Tank Truck Carriers, Inc. v. City of New
York, 677 F.2d 270 (2d Cir. 1982), aff'g
City of New York v. Ritter
Transportation, Inc., 515 F. Supp. 663
(S.D. N.Y. 1981).

* State preferred route designations
for highway route controlled quantity
RAM are consistent if in accordance
with 49 CFR 177.825(b).
• ".... the Department, through

promulgation of 49 CFR 177.825, has
established a near total occupation of
the 'field of routing * * * requirements
relating to the transportation of
radioactive materials. Thus, state and
local radioactive materials
transportation routing * *
requirements other than (1) those
identical to Federal requirements or (2)
state designated alternate routes under
49 CFR 177.825(b), are likely to be
inconsistent and thus preempted under
section 112(a) of the HMTA." *IR-8(a),
52 FR 13000, 13003.

- Local routing restrictions re RAM
are inconsistent if they prohibit
transportation on routes authorized by
49 CFR part 177 or authorized by a state
routing agency consistent with that part.
*IR-18; *IR-18(A); #IR-20.

e Suspension or regulation of spent
nuclear fuel shipments on non-Interstate
highways (not needed for access to or
from Interstate or preferred routes) is
consistent. *IR-7.

* Routing restrictions on highway
route controlled quantity RAM not in
accordance with 49 CFR 177.825(b),
which authorizes State (not local)
designation of certain preferred routes,
are inconsistent. *IR-8(A); *IR-16; *IR-
18; *IR-18(A); IR-20; *IR-21; *IR-30;

'#IR-32; *Jersey Cent. PowerLight Co. v.
State of New Jersey, No. 84-5883 (D. N.J.,
Dec. 27, 1984), appeal dismissed as
moot, 772 F.2d 35 (3d Cir. 1985).
• Routing restrictions re non-highway

route controlled quantity RAM required
by 49 CFR part 172 to be placarded are
inconsistent unless identical to 49 CFR
177.825(a). *IR-18; *IR-18(A); *IR-21;
*IR-30; #IR-32.

* Local highway routing restrictions
on other types of RAM are inconsistent.
*IR-30; #IR-32

e Non-highway routing restrictions on
RAM are inconsistent. *IR-30.

- - * * Congress' dual purposes in
enacting the HMTA were: (1) To protect
the Nation against the risks inherent in
hazardous materials transportation; and
(2) to prevent a patchwork of varying
and conflicting State and local
regulations Commissioners' Ordinance
No. 0-31-80 impedes both purposes, By
delaying hazardous materials shipments
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and causing traffic to be diverted from
established routes, the Ordinance
increases exposure to the risks inherent
in hazardous materials transportation;
and to the extent that the Ordinance
results in the diversion of hazardous
materials traffic into adjacent
jurisdictions, it constitutes a routing
requirement adopted without
consideration of the safety impacts on
other affected jurisdictions. To the
extend that the Ordinance creates a
precedent for the establishment of
independent and uncoordinated local
prenotification systems, it contributes to
the creation of the regulatory patchwork
which Congress intended to preclude."
IR-6, 48 FR 760, 766.

* Routing requirements linked to
inconsistent equipment requirements are
inconsistent. IR-22; IR-23.

Sanctions-See "Enforcement and
Violations Provisions" and "Penalties."

Segregation and Separation
Requirements-See "Storage
Provisions."

Shipping Paper Requirements (Also
see "covered subjects" discussion on pp.
1-2 and "Information/Documentation
Requirements.")

* "Shipping papers" and "shipping
documents" are interchangeable terms.
*Colorado Pub. Utilities Comm'n v.
Harmon, 951 F.2d 1571 (10th Cir. 1991),
reversing No. 88--Z-1524 (D. Colo. 1989).

0 Virtually identical shipping paper
requirements (to those of the HMR)
generally are consistent. #IR-31.

* Additional or different shipping
paper requirements generally are
inconsistent. IR-4, IR-4(A). State
shipping document requirements not
substantively the same as HMR are
preempted. *Colorado Pub. Utilities
Comm'n v. Harmon, 951 F.2d 1571 (l0th
Cir. 1991), reversing No. 88-Z-1524 (D.
Colo. 1989).

0 Requirement for red or red-bordered
shipping papers for intrastate hazardous
materials shipments is an obstacle to
uniform national system and thus is
inconsistent. IR-4.

0 Requirements for certification to
state of shipment's compliance with law
are redundant, constitute obstacles to
HMTA, and thus are inconsistent. *IR-8;
*IR-15; *11R-21.

* Requirement to carry State Patrol
phone number with shipping papers is
not "substantively the same" and is
preempted. *Colorado Pub. Utilities
Comm'n v. Harmon, 951 F.2d 1571 (loth
Cir. 1991), reversing No. 88-Z-1524 (D.
Colo. 1989).

Smoking Limitations

* Local smoking ban in vicinity of
motor vehicle carrying flammable or
combustible liquids or flammable gases,

which is more extensive than the HMR,
is not preempted. WPD-1.

Speed Limit-See "Traffic Controls/
Regulations."

Standing To Apply for IR (Also see
"Ripeness of IR Application.")

e OHMS liberally construes its IR
application threshold requirements and
applies a broad interpretation of the
"person affected" standard for
requesting IR's, which are intended to
resolve HMTA preemption issues
expeditiously and inexpensively.

*IR-21; #IR-32. Signing of contract to
comply with local requirements does not
preclude applying for inconsistency
ruling. #IR-28.

Statements of Purpose or of Intent To
Regulate

, State or local statements of purpose
or of intent to regulate are consistent.
*IR-9; *IR-12; *IR-15; *IR-18; *IR-30.

State Requirements

• Local requirements for compliance
with otherwise consistent state
requirements are consistent. IR-3.

Storage Provisions

e State or local prohibition of
hazardous materials storage incidental
to transportation without a state or local
permit at places where, and for times
when, the HMR allow such storage is
inconsistent. #IR-19; #IR-19(A); #IR-28;
#Southern Pac. Transp. Co. v. Public
Serv. Comm'n of Nevada, 909 F.2d 352
(9th Cir. 1990), reversing No. CV-N-86-
444-BRT (D. Nev. 1988).

e City prohibition of hazardous waste
storage is inconsistent as applied to
storage incidental to transportation.
#IR-32.

* City 20-car limitation on unloaded
or loaded butane railcars at a site is
inconsistent. Consolidated Rail Corp. v.
City of Bayonne, 724 F. Supp. 320 (D. N.J.
1989).

e "In summary, the HMR contain a
comprehensive series of regulations
relating to the storage of hazardous
materials incidental to transportation by
rail. These regulations authorize or
prohibit specific types of hazardous
materials storage under specified
circumstances. Creation by the PSC of a
separate regulatory regime for rail
transport-related storage of hazardous
materials raises the spectre of
widespread confusion. The PSC
regulations are so open-ended and
discretionary that they authorize the
PSC to approve storage prohibited by
the HMR or prohibit storage authorized
by the HMR." #1R-19, 52 FR 24404,
24410.

* "State or local imposition of
containment or segregation

requirements for the storage of
hazardous materials incidental to the
transportation thereof different from, or
additional to those in, § 177.848(f) of the
HMR create confusion concerning such
requirements and the likelihood of
noncompliance with § 177.848(f)." #IR-
28, 55 FR 8884, 8893.

e "Despite DOT's extensive
regulation of loading, unloading, transfer
and storage incidental to the
transportation of hazardous materials,
the Nevada regulations require a carrier
to obtain an annual permit prior to
engaging in these activities within the
state of Nevada. The Nevada
regulations, thus, create a separate
regulatory regime for these activities,
fostering confusion and frustrating
Congress' goal of developing a uniform,
national scheme of regulation. The
resulting confusion is exacerbated by
the fact that the Nevada regulations
only apply to some of the hazardous
materials covered by the HMTA and
HMR and not to others." #Southern Pac.
Transp. Co., v. Public Serv. Comm'n of
Nevada, 909 F.2d 353 (9th Cir. 1990),
reversing No. CV-N-86-444-BRT (D.
Nev. 1988).

Time Restrictions (Also see "Routing
Requirements" and "Delays of
Transportation.")

e Time restrictions are a subset of
routing restrictions. IR-3. Thus, without
adequate safety justification and
appropriate coordination with adjoining
affected jurisdictions, time restrictions,
except as to in-city pickup and
deliveries, are inconsistent. IR-3(A); IR-
23; #IR-32.

9 Statewide prohibition on hazardous
materials carriage between 7-9 a.m. and
4-6 p.m. on weekdays resulted in delay
and are inconsistent. IR-2: National
Tank Truck Carriers, Inc. v. Burke, 535
F. Supp. 509 (D. R.I. 1982) off'd, 698 F.2d
559 (1st Cir. 1983). Also inconsistent is
statewide prohibition on RAM
transportation other than during non-
holiday weekdays from 9 a.m. to 4 p.m.
*IR-21.

- Citywide rush-hour curfew (no
transport between 6-10 a.m. and 3-7
p.m.) on liquefied gas transportation is
consistent. National Tank Truck
Carriers, Inc. v. City of New York, 677
F.2d 270 (2d Cir. 1982), aff'g City of New
York v. Ritter Transportation Co., 515 F.
Supp. 663 (S.D. N.Y. 1981).

* City prohibition of hazardous
materials transportation in downtown
area between 6 a.m. and 8 p.m. on
weekdays is consistent insofar as it
applies to in-city pickups and deliveries.
IR-3.
• No decision on consistency of 6-10

a.m. and 3-7 p.m. bridge and tunnel
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prohibition is possible without
information on safety justification,

. coordination with other jurisdictions,
and delays or diversions of hazardous
materials. #IR-20.

* Restriction of RAM transportation
to May-October period and prohibition
of holiday or inclement weather
shipments is inconsistent. *IR-14.

* County's assertion of unfettered
authority to change dates, routes and
times of hazardous materials shipments
is inconsistent. *IR-18.

e Time restrictions linked to
inconsistent routing requirements are
inconsistent. IR-22; IR-23.

* City restriction of hazardous
materials through-traffic on weekdays to
10 a.m.-3 p.m. and 7 p.m.-6 a.m. for
explosives and "prohibited materials"
and to 9 a.m.-4 p.m. and 6 p.m.-7 a.m.
for other "hazardous cargo" is
inconsistent because not based on
adequate safety analysis or preceded by
consultations with all affected
jurisdictions. IR-23. City prohibition of
hazardous waste transportation
between 6:30 a.m. and 8:30 a.m. and 2
and 3 p.m. is inconsistent for same
reason. #IR-32.

Traffic Controls/Regulations (Also
see "Routing Requirements.")

e So long as reasonably administered
on a case-by-case basis, the local
authority to restrict or suspend
operations when road, weather, traffic
or other hazardous conditions or
circumstances warrant is consistent. IR-
3; *IR-15(a); #IR-20; American Trucking
Ass'ns v. City of Boston, supra; National
Tank Truck Carriers, Inc. v. Burke, 535
F. Supp. 509 (D.R.I. 1982), aff'd, 698 F.2d
559 (1st Cir. 1983).

* Local traffic controls are presumed
to be valid. #IR-20; IR-23; #IR-32. This
includes speed limits. #IR-32.

9 "To the extent that nationwide
regulations do not adequately address a
particular local safety hazard, state and
local governments can regulate
narrowly for the purpose of eliminating
or reducing the hazard." IR-2, 44 FR
75565, 75568.

9 Radioactive materials may not be
singled out for different types of control
than hazardous materials generally, nor
may controls conflict with carrier
discretion and responsibility provided
by the HMR. *IR-15(A).

9 Requirement to comply with lawful
orders, instructions and directives of
authorized bridge personnel is
consistent. #IR-20.

* Local "rules of.road" restrictions on
vehicles carrying hazardous materials

are consistent. Thus, requirements for
separation distances between moving or
parked vehicles carrying hazardous
materials which do not create hazards
or unreasonable delays are consistent.
IR-3; #IR-20; #IR-32.

* Local provision that carriers must
use major city thoroughfares and that
otherwise Federal motor carrier safety
routing rules (49 CFR 397.9(a)) apply is
consistent. IR-3. Likewise consistent is a
local regulation requiring hazardous
materials through-traffic to avoid
congested areas so far as practicable
and to use highway exits as close as
possible to final destination. IR-23.

e Weight restriction applying only to
hazardous materials and their
containers, not to entire vehicles and
contents, is not a bona fide traffic
control measure and is inconsistent.
#IR-20.

* State order prohibiting railroad cars
carrying hazardous materials from being
cut off in motion, struck by other cars
moving under their own momentum or
coupled into with unnecessary force is
inconsistent and preempted by the
HMTA, HMR, and the Federal Railroad
Safety Act. Atchison, Topeka and Santa
Fe R.R. Co. v. Illinois Commerce
Comm'n, 453 F. Supp. 920 (N.D. Ill. 1977).

* Traffic controls linked to
inconsistent equipment requirements are
inconsistent. IR-22; IR-23.

Training Requirements

9 "[S]tate may impose more stringent
training requirements [than HMRJ on
motor carrier operators so long as those
requirements do not directly conflict
with the HMR requirements and apply
only to individuals domiciled in that
state and on or after April 1, 1992 to
individuals domiciled in other states
who do not have hazardous materials
endorsements on their CDL's
[commercial drivers' licenses]." #IR-26,
54 FR 16314, 16322. This principle
applies to RAM and other hazardous
materials. Ibid.

e .* * the Department, through
promulgation of 49 CFR 177.825, has
established a near total occupation of
the field of training requirements
relating to the transportation of
radioactive materials. Thus, state and
local radioactive materials
transportation * * * training
requirements other than * * * those
identical to Federal requirements * * *
are very likely to be inconsistent and
thus preempted under section 112(a) of
the HMTA." *IR-8(A), 52 FR 13000,
13003; quoted and relied upon in *IR-27

and *Colorado Pub, Utilities Comm n v.
Harmon, 951 F.2d 1571 (10th Cir. 1991),
reversing No. 88-Z-1524 (D. Colo. 1989).
However, see preceding paragraph.

* State requirement for submission of
company's driver training program,
including provisions for RAM and
mountain driving training, as
prerequisite to certain RAM
transportation is inconsistent. *IR-27;
*Colorado Pub. Utilities Comm'n v.
Harmon, 951 F.2d 1571 (10th Cir. 1991),
reversing No. 88-Z-1524 (D. Colo. 1989).

Transportation Subject to
Requirements (Also see "Persons
Subject to Requirements.")

9 Where a specific decision has been
made in the HMR that certain
transportation in commerce of
hazardous materials should not be
subject to the general requirements of
the HMR, state or local regulation of
that transportation is inconsistent with
the HMR under the 'obstacle' test * *

#IR-31, 55 FR 25572, 25581.

Tunnel Restrictions

e Except for RAM, State and local
regulations regarding the kind, character
or quantity of hazardous material
permitted to be carried through any
urban vehicular tunnel used for mass
transportation are consistent. 49 CFR
177.810. But prohibition on RAM
transportation through a tunnel is
inconsistent. #IR-20.
. Unloading-See "covered subjects"
discussion on pp. 1-2 and "Loading and "
Unloading."

Waiver of Preemption

e Under HMTA prior to amendment
by HMTUSA, if non-Federal
requirement afforded an equal or greater
level of protection to the public than the
HMTA or HMR, and the requirement did
not unreasonably burden commerce,
such requirement was not preempted.
Therefore, RSPA was obliged to issue a"non-preemption determination" if those
two tests were met. *New York City v.
U.S. Department of Transportation, 87
Civ. 1443 (MGC) (S.D.N.Y. 1988).

- After amendment by HMTUSA,
DOT has discretion to grant a waiver of
preemption where the non-Federal
requirement affords an equal or greater
level of protection to the public than
HMTA or HMR, and the requirement
does not unreasonably burden
commerce. 49 app. U.S.C. 1811(b); WPD-
1.

Weight Restrictions-See "Traffic
Controls/Regulations."
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Assocated Universities, Inc......

R.I. Div. of Public Utilities &
Carriers.

Hazardous Materials Advisory
Council (HMAC), Mass.
Motor Transport Assn.,
American Trucking Associa-
lions, Inc. (ATA).

National Tank' Truck Carriers.
Inc. (NTTC)

Ritter Transportation Nat'l LP-
Gas Assn. Propane Corp. of
America & 7 other compa-
nies.

General Battery Corp ..................

Nuclear Assurance Corp ..........

Nuclear Assurance Corp ..........

Nuclear Assurance Corp ..........

New York City health code
restrictions on radioactive
materials (RAM).

R.I. restrictions on transporta-
tion of bulk flammable gas
by highway.

City of Boston regulations on
routing, time of day, and
other requirements re haz-
ardous materials transporta-
tion.

Washington State shipping
papers requirements.

New York City Fire Dept. reg-
ulations re hazardous gases.

City of Covington, KY prenoti-
fication ordinance.

Governor of New York Order
suspending shipments of
spent fuel.

Michigan regulations re radio-
active materials (RAM)
transportation.

Governor of Vermont's letters
suspending shipments of
spent nuclear fuel.

Public Notice: 8/15/77 (42 FR
41204); Ruling: IR-1, 4/20/78 (43
FR 16954).

Public Notice:. 3/12/79 (44 FR
13617); Ruling: IR-2, 12/20/79 (44
FR 75566); Appeal Filed: 1/21/78;
Perfected 6124/78; Ruling on
Appeal: 10/30/80 (45 FR 71881);
Upheld: 535 F. Supp. 509 (D. R.I.
1982) and 696 F.2d 559 (1st Cir.
1983).

Public Notice: 3/24/80 (45 FR
19110); Ruling: IR-3, 3/26181 (46
FR 18918); Appeal filed; 7/10/81;
Ruling on Appeal: 4/29/82 (47 FR
18457).

Public Notice: 11/3/80 (45 FR
72855); Ruling: fR-4, 1/11/82 (47
FR 1231); Appeal filed: 1/28/82;
Ruling on Appeal: 8/2/82 (47 FR
33357); Corrected 8/5/82 (47 FR
34074).

Public Notice; 4/6/81 (46 FR 20662);
Ruling: tR-5, 11/18/82 (47 FR
51991).

Public Notice: 8/26/82 (47 FR
37737); Ruling: IR-6, 1/6/83 (48
FR 760).

Public Notice: 5/12/83 (48 FR
21496); Correction: 5/26/83 (48 FR
23747); Ruling: IR-7, 11/27/84 (49
FR 46632).

Public Notice: 5/12/83 (48 FR
21496); Correction: 5/26/83 (48 FR
23747); Ruling: IR-8, 11/27184 (49
FR 46637); Appeal Filed: 12/20/84;
Ruling on appeal: 4/20/87 (52 FR
13000); Correction: 6/11/87 (52 FR
22416).

Public Notice: 5/12/83 (48 FR
21496); Correction: 5/26/83 (49 FR
23747); Ruling: IR-9, 11/27/84 (49
FR 46644).

City ordinance effectively banning shipment of
radioactive materials in or through city was
cnilnt with HMTA or HMR-[ptor to
issuance of Fed. highway routing rule HM-
164).

State regulations re two-way radio commun-
cations, inmediate notification to State
Police of any accident, use of headlightst
all times, vehicle inspections and definitions
were consistent. But requirements re writ-
ten notification to state agencies of acci-
dents, illuminated rear bumper signs, frangi-
ble shank-type locks on tralers, permit re-
quirements for each shipment and prohibi-
tions on travel in rush hours were inconsist-
ent. Affirmed on appeal and in court.

City regulations re immediate reporting of ac-
cidents to local officials, requiring use of
major roads except for pickups and deiv-
eries, assessing penalties for violations of
valid local regulations, requiring use of
headlights, specifying separation distances
between vehicles and vehicle operating re-
quirements, and adopting Federal and Stale
motor carrier safety regulations were con-
sistent. But, City regulations re marking ve-
hicles to identify products, requiring written
accident reports, restricting travel during
a.m. rush hours, and restricting use of oar-
tain streets were inconsiste. No decision
rendered on undefined permit system. On
appeal, written accident reports still found
kcocnsisAe, but routing restrictions incon-
sistency finding was rescinded with no con-
clusion as to their validity.

State law requiring intrastate shipments of
hazardous materials carried by motor vehi-
cles to be accompanied by red or red
bordered shipping papers was irconsist".

City regulations re gas under pressure, com-
bustible or flammable gas, combustible nix-
lure and inflammable mixture had defini-
tions different from DOT's and thus were
k'consistent.

City ordinance extending scope of hazardous
materials regulated and requiring advance
notice of rail, barge and truck transport of
dangerous and hazardous materials within
city was found #econsostent.

Governor's letter advising company to sus-
pend spent nuclear fuel shipments of 2
non-interstate highway routes was consist-
ent because it required compliance with
Federal regulations requring use of Inter-
state Highway System.

State RAM regulations re confidentiality
standards, inspection requirements (relating
to valid regulations), incorporation of Feder-
al regulations, and notification of shipment
schedule changes (identical to Federal)
were consistent. But state regulations re
RAM definition, application for approval of
shipments, application approval critera (in-
cluding container testing and certification
requirements) different from Federal regula-
tions, written notification of approvals, com-
munications requirements, and notifications
of delays and emergency plan implementa-
tion were inoonsistent.

Governor's letter advising that spent nuclear
fuel shipmerts would not be permitted until
Federal agencies established a national
policy on them was found not to be state
"requirement" and thus was not subject to
an inconsistency determination.
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Nuclear Assurance Corp ..........

DOT (Under 49 CFR
107.209(b).

New York State Thruway Au-
thority regulations re RAM
transportation.

Ogdensburg Bridge and Port
Authority regulations re
RAM transportation.

IR-10

IR-11

IR-12

Arizona DOT ..............................

Wisconsin Electric Power Co ...

Prince GeoM s Cunt (MD) ...

DOT (Under
107.209(b)).

DOT (under
107.209(b)).

DOT (under
107.209(b)).

DOT (nd.
107.209(b)).

Public Notice: 5/12/63 (48 FR
21496); Correction: 5/26/83 (48 FR
23747); Ruling: IR-IO, 11127/84
(49 FR 46645); Correction: 3/12185
(50 FR 9939).

Public Notice: 5/12/83 (48 FR
21496); Correction: 5/26/83 (48 FR
23747); Ruling: IR-11, 11127184
(49 FR 48647).

Public Notice: 5/12/83 (48 FR
21496); Correction: 5/26/83 (49 FR
23747); Ruling IR-12, 11127/84 (49
FR 46650.

Public Notice: 5/12/83 (48 FR
21496); Correction: 5126f83 (49 FR
23747); Ruling IR-13, 11/27/84 (49
FR 46653.

Public Notice: 5/12/83 (48 FR
21496); Correction: 5/26/83 (49 FR
23747); Ruling IR-14, 11/27/84 (49
FR 46656).

Public Notice: 814/83 (48 FR 35650);
Ruling: IR-15, 11/27/84 (49 FR
46660); Appeal Filed: 12/19/84;
Ruling on Appeal: 4/20/87 (52 FR
18062); CorreclIon: 5/15/87 (52 FA
18492)..

Public Notice: 12/12/83 (48 FR
55387); Ruling: IR-16, 5/20/85 (49
FR 20872).

Public Notice: 10/30/65 (50 FR
45166); Ruling: IR-17, 6/9/86 (51
PR 20926); Appeal Filed 9f9/86;
Public Notice: 9/29/86 (51 FR
34527); Correction: 10/8/86 (51 FR
36125); Ruling on Appeal: 9/25/87
(52 FR 36200); Correction: 11/6/87
(52 FR 37399).

Public Notice: 10/4/84 (49 FR
39260); Ruling IR-18, 1/2/87 (52
FR 200); Appeal Filed: 1/20/87;
Ruling on Appeal: 7/2986 (63 FR
22850).

Public Notice: 11/25/86 (51 FR
42808); Ruling: IR-19, 6/30/87 (52
FR 24404); Correction: 8/7/87 (52
FR 29468); Appeal Filed 7/26/87;
Ruling on Appeal: 4/7/88 (53 FR
11600).

Thruway Authority regulation prohibiting RAM
transportation except under its procedures,
which generally resulted in approval of low-
level RAM shipments and disapproval of
shipments of highway route controlled
quantities of RAM, was inconsistent

Bridge and Port Authority regulations specify-
ing international bridge crossing times; re-
quiring escort, compensation therefor, and
evidence of unquaitified 'proper' insur-
ance, and incorporating county require-
ments were inconsistent as applied to non
highway route controlled RAM quantities.
Bridge was not part of Interstate Highway
system.

County law regulating RAM transport on non-
Interstate highways, as it applied to non-
highway route controlled quantities of RAM,
was consistent in Its non-regulatory and
non-obligatory policy statement, but was in-
consistent in its permit requirements and
hazard class definitions (different from Fed-
eral).

Bridge authority regulations re permit, fee and
escort requirements as applied to vehicle
carrying highway route controlled quantities
of radioactive materials over Interstate
Highway System bridge were inconsistent.

County ordinance regulating tran portation of
highway route controlled quantities of RAM
in area including Interstate highway was
consistent insofar as it contained front and
rear escort requirements identical to NRC
standards but was inconsistent in requiring
24-hour prenotlfication. limiting transport to
May-October period, and prohIbiting holiday
and inclement weather shipments.

Slate regulations re highway, rail and water
transport of irradiated reactor fuel and nu-
clear waste were consistent as to state-
ment of intent, iformation requirements
identical to NRC's, confidentialily standards
same as Federal, and inspection require-
ments (as applied to consistent rules); but
were inconsistent re application to Federal-
ly-regulated highway route controlled quan-
tity radioactive materials, submission of ap-
plication for shipment approval (including
identification, fee and container certification
requirements), criteria for approvals, written
notice of approve by Vermont. notice re-
quirements for schedule changes and
delays, and monitoring of shipments by
state officials.

City ordinance establishing different (from
Federal) RAM definitions, prohibiting certain
transportation within or through city, and
requiring prenotification was incensistent.

State law imposing fee of $1,000 per cask of
spent nuclear fuel transported through state
used to fund consistent inspection and
emergency response programs was con-
sistent.

County Regulations re RAM transportation
were inconsistent re statemert of intent,
findings, essentially identical haaardous ma-
terials deifintions, penalties, and permit, ad-
vance notice, information, time, routing,
escort, and bonding requirements.

Slate regulations containing burdensome and
discretionary permitting system for railroad-
related loading, unloading, transfer and
storage of hazardous materials were incon-
sittent.
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Thousand Islands Bridge Au-
thority regulations re haz-
ardous materials (including
RAM) transportation.

Jefferson County (N.Y.) ordi-
nance re RAM highway
transportation.

Vermont regulations re RAM
transportation.

Oity of Tucson ordinance re
RAM transportation.

Illinois statutory fee on spent
nuclear fuel transportatiom.

Prince George's County (Md.)
regulations re RAM trans-
portation.

Nevada regulations re rail-
road-related loading, un-
loading transfer and storage
of RAM, explosives and
other hazardous materials.

49 CFR

49 CFR

49 CFR St. Lawrence County (N.Y.)
law re RAM transportation.

IR-15

IR-16

IR-17

IR-19 Soutlem Pacific
Son Compay.

Transporta-
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IR-20

IR-21

IR-22

IR-23

IR-24

IR-25

IR-26

IR-27

IR-28

IR-29

Citizens Against Nuclear
Trucking (CANT).

Citizens Against Nuclear
Trucking (CANT).

American Trucking Assns.,
Inc. (ATA) & National Tank
Truck Carriers, Inc (NIT-C).

American Trucking Assns.,
Inc. (ATA) & National Tank
Truck Carriers, Inc. (N-TC).

McGI Specialized Carriers,
Inc.

City of Maryland Heights, MO

California Dept of Motor Vehi-
cles.

Department of Energy (DOE)... Colorado law and regulations
re RAM transport

Yellow Freight System. Inc.......

Reichhold Limited ......................

City of San Jose, CA ordi-
nance re hazardous mated-
als storage.

Maine statutes and regula-
tions re hazardous materials
transportation permit and
fee.

Triborough' Bridge and Tunnel
Authority regulations re
RAM and explosives trans-
portation.

Connecticut statute and regu-
lations re RAM Transporta-
tion.

New York City Fire Dept. Di-
rectives re tank truck car-
riage of hazardous liquids
and gases.

Now York City routing and
time restrictions.

City of San Antonio, TX regu-
lations re placarding of
small quantities of explo-
sives.

City of Maryland Heights Ordi-
nance requiring $1,000
bond for each waste-haul-
ing vehicle.

California administrative Code
regulations re training for
highway transportation of
hazardous materials.

Application Amended: 10/8/86; Public
Notice: 10120/86 (51 FR 37248);
Correction: 11/5186 (51 FA 40294);
Ruling: IR-20, 6/30/87 (52 FR
24396); Correction: 8/7187 (52 FR
29468).

Public Notice: 9/29/86 (51 FR
34524); Correction: 10/8/86 (51 FR
36125); Ruling: IR-21, 10/2/87 (52
FR 37072); Appeal Filed 11/2/87;
Public Notice: 1/15/88 (53 FR
1089); Ruling on Appeal: 11/11/88
(53 FR 46735).

Public Notice: 5/18/87 (52 FR
18668); Ruling: IR-22, 12/8187 (52
FR 46574); Correction: 12/29/87
(52 FR 49107); Appeal Filed 2/1/
88; Public Notice: 2/24/88 (53 FR
5538); Ruling on Appeal: 6/23/89
(54 FR 26698).

Public Notice: 5/18/87 (52 FR
18668); Ruling IR-23, 5/11/88 (53
FR 16840); Appeal Filed 6/20/88;
Public Notice: 8/23/88 (53 FR
32184); Appeal dismissed as moot:
9/9/92 (57 FR 41165).

Public Notice: 11/6/87 (52 FR
43016); Ruling: IR-24, 5/31/88 (53
FR 19848).

Public Notice: 6/6/88 (53 FR 20736);
Ruling: IR-25, 4/21/89 (54 FR
16308); Correction: 5/10/89 (54 FR
20235).

Public Notice: 11/6/87 (52 FR
43830); Extension: 12/29/87 (52
FR 49107); Ruling:. IR-26, 4/21/89
(54 FR 16314); Correction: 5/18/89
(54 FR 21526).

Public Notice: 8/11/88 (54 FR
30418); Ruling: IR-27. 4/21/89 (54
FR 16326); Correction. 5/9/89 (54
FR 20001).

Public Notice: 10/5/88 (53 FR
39196). Ruling: IR-28, 3/8/90 (54
FR 8884); Appeal Filed: 4/5/90;
Public Notice:. 6/5/90 (55 FR
22986); Appeal dismissed as moot
9/9/92 (57 FR 41165).

Public Notice: 9/12/89 (54 FR
37764); Ruling: IR-29, 3/12/90 (55
FRI 9304).
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Authority regulations effectively prohibiting
transportation of most RAM and explosives
through tunnels and across bridges were
inconsistent Unfettered discretion to ban
transportation was inconsistent But traffic
controls, inspections, vehicle separation
distances, and requirements to comply with
lawful orders were consistent.

State statute and regulations re RAM trans-
portation permitting, information documen-
tation, certification, time restriction, routing,
escort requirements and related definition
were inconsistent OHMT applies a broad
interpretation of the "person affected"
standing requirement for inconsistency
ruling applications.

City regulations re cargo containment sys-
tems, equipment and related areas were
Inconsistent because they involved exclu-
sively Federal areas and caused delays.

City routing and time restrictions on through-
traffic hazardous materials transportation
were inconsistent because of absence of
determination of effect on overall public
safety and consultations with other affected
jurisdictions.

City regulation adopting vague explosives pla-
carding requirement of 1979 Uniform Fire
Code was inconsistent because placarding
is exclusively Federal area and City regula-
tion required placarding where HMR forbid
it.

City ordinance requiring a $1,000 bond for
highway transportation Of hazardous wastes
was inconsistent insofar as it applied to
hazardous materials regulated under the
HMTA

State regulations requiring training for opera-
tors of motor verties carrying hazardous
materials generally were consistent with re-
spect to domiciliaries of that state but in-
consistent with respect to non-domiciliaries.
However, after April 1. 1992, they would be
consistent with respect to non-domiciiaries
not having a hazardous material endorse-
ment on their commercial drivers' licenses
(CD.'s)

State regulations concerning permits, training,
prenotfi cation, information, documenta-
tion, and permit fee requirements for trans-
portation of RAM, as well as civil penalty
provisions relating to them, were inconsist-
ent. But inspection, civil penalty and ship-
ping fee requirements not related to incon-
sistent State activities were consistent

City ordinance re hazardous materials storage
was Inconsistent as applied to transporta-
tion (including storage, loading and unload-
ing incidental thereto) with respect to haz-
ardous materials definition; permitting, infor-
mation and documentation, storage, load-
ing, unloading and certain incident reporting
requirements; and related civil penalty pro-
visions. But most incident reporting require-
ments and related ci penalty provisions
were inconsistent

State statutes and regulation re hazardous
materials transportation materials transpor-
tation permit and fee were inconsistent In-
sofar as they were "triggered" but SARA
Title Ill list of hazardous substances instead
of HMR's Hazardous Materials Table
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IR-30 Department of the Navy ............. City of Oakland, CA Nuclear Public Notice: 6/27/89 (54 FR City ordinance re RAM Transport was khcon-
Free Zone Act re RAM 27104); Extension: 9/25/89 (54 FR sistent in all respects: Definitions, 45-day
transport. 39253); Ruling: IR-30, 3/14/90 (55 prenotification, routing and mode require-

FR 9676). ments, placarding, prohibition of transporta-
tion and related activities, information re-
quirements, and inspection enforcement
and fee provisions

IR-31 State of Louisiana ...................... Louisiana statutes and regula- Public Notice: 9/27/89 (54 FR State statutes and regulations adopting HMR
tions adopting 49 CFR parts 39622); Ruling: IR-31, 6/21/90 (55 generally consistent. However, the following
171-180 with respect to rail FR 25571); Appeal Filed: 7/2/90; were inconsistent. Different hazardous ma-
carriers and shippers. Public Notice: 9/6/90 (55 FR terials definitions, different definition of

36735); Appeal dismissed as moot: "train" insurance requirements, written inci-
9/9/92 (57 FR 41165). dent reports, civil penalties for other than

"knowing" violations, and penalty and en-
forcement provisions insofar as related to
inconsistent substantive provisions

IR-32 Chemical Waste Transporta- City of Montevallo, AL ordi- Public Notice: 1/23/89 (54 FR 3177); City code re hazardous waste transportation
tion Council. nance re hazardous waste Ruling IR-32, 9/6/90 (55 FR was consistent re speed limit, separation

transportation. 36736). Appeal Filed 9/27/90. distance, "headlights-on," hazardous waste
Public Notice: 10/17/91 (56 FR manifest-carriage and placarding require-
52154); Appeal dismissed as moot:. mnts; CB radio requirement except relat-
9/9/92 (57 FR 41165). ing to radioactive materials; and immediate

accident reporting requirement except relat-
ing to irradiated reactor fuel. Code was
inconsistent-re hazardous waste definitions;
routing, time, weather, prenotification, and
liability insurance requirements; CB radio
requirement relating to radioactive materi-
als; immediate accident reporting require-
ment relating to irradiated reactor fuel; and
prohibition on transportation-related hazard-
ous waste storage

NON-PREEMPTION DETERMINATIONS

Ruling Applicant Subject Disposition Summary

N/A Commonwealth of Mass. on Massachusetts statute and Public Notice: 10/5/81; Public Hear- Application for nonpreemption determination
behalf of Town of Framing- Town of Framingham by- ing: 12/15/81; Suspended: 4/15/83. cannot be acted upon until inconsistency
ham. law restricting storage of determination has been made as to provi-

vinyl chloride. sions at issue.
NPD-1 City of New York ......................... City of New York Health Code Public Notice: 1/15/85 (50 FR 2528); Denying City's application, OHMT and RSPA

provision establishing Ruling: NPD-1, 9/12/85 (50 FR stated that requests for nonpreemption de-
permit requirements for 37308); Appeal Filed: 10/8/85; terminations would be considered only if
each shipment into or Ruling on Appeal: 12/30/86 (51 FR applicant could demonstrate that its incon-
through City of specified ra- -47182): Reversed and remanded, sistent requirement is necessary, in light of
dioactive materials, thereby City of New York v. U.S. Dept. of exceptional local circumstances, to assure
effectively banning trans- Transportatiort 87 Civ. 1443 (MGC) the adequate level of safety intended by
portation of most radioac- (S.D.N.Y. 12/8/88); Public Notices: the HMTA. However, Federal district court
tive materials. 3/28/89 (54 FR 12732), Correction: heid that HMTA does not authorize require-

4/4/89 (54 FR 13606), 7/16/90 ment of a threshold showing of exceptional
(55 FR 28982), 9/15/90 (55 FR circumstances, reversed the denial of City's
36380); Superseded by WPDA-2: application, and remanded to DOT to deter-
7/2/92 (57 FR 29556). mine whether application meets the two

statutory criteria. RSPA has published no-
tices reopening the docket and inviting
public comment to update and supplement
the docket

WPD-1 City of New York ......................... City of New York Fire Dept. Public Notices: 11/15/91 (56 FR RSPA has no authority under the HMTA to
Regulations re capacity, 58126) Feb. 27, 1992 (57 FR 6767) grant a temporary stay of preemption.
construction, etc. of tank 4/8/92 (57 FR 11984); Denial of Denial of waiver on tank truck design and
trucks transporting flamma- Temporary Stay of Preemption: 3/ construction requirements; dismissal of ap-
bie and combustible liquids 23/92 (57 FR 10057); Ruling: plication on compressed gases regulations;
and compressed gases. WPD-1, 6/2/92 (57 FR 23278). grant of waiver on emergency transfer; no

preemption on inspection and permit as
general safety measures.

[FR Doc. 92-23687 Filed 9-30-92; 8:45 am]
BILLING CODE 4910-60-M
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 171

[Docket No. HM-181; Amendment No. 171-
112]

RIN 2137-AAO1

Infectious Substances; Correction and
Extension of Compliance Date

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule; correction and
extension of compliance date.

SUMMARY: RSPA is revising the
transition period applicable to infectious
substances, including regulated medical
wastes, under a final rule published in
the Federal Register on December 20,
1991 (56 FR 66124). The compliance date
for classification and hazard
communication requirements applicable
to infectious substances is delayed from
October 1, 1992, to April 1, 1993. The
compliance date for packaging
requirements for infectious substances,
which was inadvertently omitted from
the December 20, 1991 final rule, is
extended in this document to April 1,
1993. The delay in the compliance date
is necessary to provide additional time
for RSPA to conclude its evaluation and
respond to two petitions for
reconsideration and a number of related
comments and requests for clarification
addressed to infectious substances,
particularly regulated medical wastes.
RSPA anticipates publication of its
response in the near future.
DATES: These amendments are effective
on October 1, 1992.
FOR FURTHER INFORMATION CONTACT:
Ms. Eileen Martin, Office of Hazardous
Materials Standards, Research and
Special Programs Administration, 400
Seventh St., SW., Washington, DC
20590-0001, telephone: (202) 366-4488.
SUPPLEMENTARY INFORMATION: On
January 3, 1991, RSPA adopted a final
rule under Docket HM-142A (56 FR 197)
which: (1) Revised the definition of
.etiologic agent," (2) removed the 50
milliliter (ml) exception from regulation
for etiologic agents, and (3) clarified
quantity limitations for etiologic agents
transported aboard aircraft. On
December 21, 1990, RSPA issued a final
rule under Docket HM-181 (55 FR 52402)
which comprehensively revised the
Hazardous Materials Regulations (HMR)
with respect to hazard communication,
classification, and packaging

requirements and incorporated the HM-
142A provisions with minor changes. A
document making editorial and
substantive revisions to the December
1990 final rule was published on
December 20, 1991 (56 FR 66124) under
Docket HM-181. The revisions
contained in the latter document were
primarily in response to over 250
petitions for reconsideration received on
the December 21, 1990 final rule.

Following issuance of the December
1991 rule, RSPA received two petitions
for reconsideration and numerous
comments and requests for clarification
concerning the provisions on infectious
substances and regulated medical
waste. RSPA is nearing completion of its
evaluation of these petitions and
comments which address a wide range
of issues. RSPA anticipates publication
of a document which responds to these
petitions in the near future. However,
that document will not be ready for
publication prior to October 1, 1992 the
date on which new requirements for
infectious substances, including
regulated medical wastes, would
become mandatory. Therefore, in this
document RSPA is extending the
compliance date in 49 CFR 171.14(b), for
classification and hazard
communication requirements applicable
to infectious substances, from October 1,
1992, to April 1, 1993.

RSPA is also correcting an error and
extending the compliance date for
packaging requirements for infectious
substances, from October 1, 1992, to
April 1, 1993. The January 3, 1991 rule
had an effective date of February 19,
1991, which was extended to September
30, 1991 (56 FR 7312), and extended
again to October 1, 1992 (56 FR 49830).
Although the preamble language of the
December 1991 final rule indicated an
October 1, 1992 compliance date fur new
packaging requirements, this date was
inadvertently omitted from the
regulatory text of the final rule.

Because the amendments adopted
herein correct a certain provision in the
HMR, extend the compliance date of
certain regulations, and impose no new
regulatory burden on any person, notice
and public procedure are unnecessary.
For these same reasons, these
amendments are being made effective
without the usual 30-day delay following
publication.

Rulemaking Analyses and Notices

Executive Order 12291
This final rule has been reviewed

under the criteria specified in section.
1(b) of Executive Order 12291 and is
determined not to be a major rule.
Although the December 20, 1991 final

rule is significant under the regulatory
procedures of the Department of
Transportation (44 FR 11034), this
document is not significant because it
does not impose additional
requirements, has the effect of extending
a compliance date, and is similar in
effect to an extension of effective date.
A regulatory evaluation for the
December 20, 1991 final rule is available
for review in the docket.

Executive Order 12612

This action has been analyzed in
accordance with Executive Order 12612
on Federalism. It has no substantial
direct effect on the States, the current
Federal-State relationship, or the current
distribution of power and
responsibilities among levels of
government. Therefore, no Federalism
Assessment is required.

Regulatory Flexibility Act

Based on information concerning the
size and nature of entities likely to be
affected by this rule, I certify that this
rule will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

Paperwork Reduction Act

This amendment does not impose
information collection or recordkeeping
requirements.

Regulation Identifier Number

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN numbers contained in the
heading of this document can be used to
cross-reference this action with the
Unified Agenda.

List of Subjects in 49 CFR Part 171
Exports, Hazardous materials

transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 49
CFR part 171 is amended as follows:

PART 171-GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 49 App. U.S.C. 1802, 1803, 1804.
1505, la8, 1815. 1818; 49 CFR Part 1.

2. In § 171.14, paragraph (b)(2) is
revised; paragraphs (b)(3), (b)(4) and
(b)(5) are redesignated as kb)(4), (b)(5)
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and (b)(6), respectively; and a new
paragraph (b)(3) is added to read as
follows:

§ 171.14 Transitional provisions for
Implementing requirements based on the
UN Recommendations.

}* * ***

(b) **

(2) October 1, 1992. For materials
poisonous by inhalation (see § 173.132 of

this subchapter), the hazard
communication requirements of part 172
of this subchapter, including placarding
requirements of subpart F of part 172,
are effective on October 1, 1992.

(3) April 1, 1993. For Division 6.2
materials (infectious substances,
including regulated medical wastes), all
applicable regulatory requirements,
including those pertaining to
classification (see § 173.134 of this

subchapter), hazard communication, and
packaging, are effective on April 1, 1993.

Issued in Washington, DC on September 25,
1992, under authority delegated in 49 CFR
part 1.

Douglas B. Ham,
Acting Administrator.
[FR Doc. 92-23809 Filed 9--30-92: 8:45 am]
BILLING CODE 4910-60-M
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DEPARTMENT OF TRANSPORTATION

49 CFR Parts 107, 171, 172, 173, 174,
176, 177, 178, 179, and 180

[Docket Nos. HM-181, HM-189, Amdt. Nos.
107-23, 171-111,172-123, 173-224, 174-68,
176-30, 177-78, 178-97, 179-45, and 180-31

Editorial and Technical Revisions

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule corrects
editorial errors and makes minor
regulatory changes to title 49 of the
Code of Federal Regulations (CFR),
parts 100-199, revised as of December
31, 1991. The 1991 version contained
provisions of a final rule issued on
December 21, 1990 and revised on
December 20, 1991 which
comprehensively amended the
Hazardous Materials Regulations (HMR)
with respect to hazard communication,
classification and packaging
requirements. The intended effect of this
final rule is to promote accuracy through
editorial and technical corrections to the
CFR. This rule will not impose any new
requirements on persons subject to the
HMR.
DATES: Effective: October 1, 1992.

Applicability: Because of the
transition period provisions in 49 CFR
171.14, the provisions of
§ 172.101(l)(1)(ii), which allows up to one
year after a change in the Hazardous
Materials Table (HMT) to use up stocks
of preprinted shipping papers and to
ship packages that were marked prior to
the change, do not apply to these
amendments.
FOR FURTHER INFORMATION CONTACT.
John Gale or Beth Romo, telephone (202)
366-4488, Office of Hazardous Materials
Standards, or Charles Hochman,
telephone (202) 366-4545, Office of
Hazardous Materials Technology,
Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street, SW.,
Washington. DC 20590-0001.
SUPPLEMENTARY INFORMATION:

Background
The Research and Special Programs

Administration (RSPA) published a final
rule on December 21, 1990 [Docket HM-
181; 55 FR 52402] which
comprehensively revised the Hazardous
Materials Regulations (HMR; 49 CFR
parts 171 to 180) with respect to hazard
communication, classification, and
packaging requirements based on the
UN Recommendations. A document
responding to petitions for

reconsideration and containing editorial
and substantive revisions to the final
rule was published on December 20,
1991 [56 FR 66124]. That document
included revisions to a January 3, 1991
final rule under HM-142A and to the
1990 49 CFR parts 106-180, under HM-
189.

The 1991 49 CFR parts 100-199
incorporated the revised final rule
issued December 20, 1991 as well as all
other revisions published prior to
December 31, 1991. This document
makes editorial and technical
corrections to the 1991 49 CFR parts 107-
180.

This document does not include
revisions to requirements for infectious
substances or regulated medical waste.
A separate rulemaking is forthcoming
which will respond to petitions for
reconsideration concerning regulated
medical waste and will address other
issues concerning infectious substances
and regulated medical waste.

These amendments in Docket HM-181
clarify and revise certain provisions of
the final rule in response to petitions for
reconsideration. These amendments in
Docket ItM-189 clarify and correct other
provisions of the HMR. In both cases,
thege changes impose no new regulatory
burden on any person and provide relief
from existing requirements. Notice and
public comment are unnecessary and
good cause exists to make these
amendments effective less than 30 days
following publication.

Regulatory Review Comments

In response to the President's January
28,1992, announcement of a federal
regulatory review, DOT published a
notice on February 7, 1992 [57 FR 47441
soliciting public comments on the
Department's regulatory programs. In
response to that notice, RSPA received
numerous comments to the HMR as
revised under Docket HM-181. All
comments to the regulatory review have
been considered in preparing this
document. Based on the merit of
comments received during the
regulatory review, RSPA is revising
certain provisions of the regulations.
These revisions are discussed in detail
in the section-by-section review.

Section-by-Section Review

Part 107: Hazardous Materials Program
Procedures

Section 107.315. Paragraph (c) is
revised and paragraph (d) is added to
set forth different procedures for
payment of civil penalties, based on the
amount of the penalty.

Part 171: General Information,
Regulations and Definitions

Section 171.8. The definition for "NRC
(non-reusable container)" was
inadvertently removed in the final rule.
Because a specification DOT 39 cylinder
is non-reusable, and because other non-
reusable packagings may be authorized
in the future, RSPA is reinstating this
definition.

The definition for "bulk packaging" is
revised to clarify that for solids, the
packaging must have a maximum net
mass of greater than 400 kg (882 pounds)
and a maximum capacity greater than
450 L (119 gallons). Therefore, a
packaging having a maximum net mass
of greater than 882 pounds must also
have a maximum capacity greater than
119 gallons to be considered a bulk
packaging for solids.

The definition for "non-bulk
packaging" is revised to clarify that for
liquids, the maximum capacity of the
packaging must be less than 450 L (119
gallons) and for solids the maximum net
mass of the packaging must be less than
400 kg or a maximum capacity of less
than 450 L.

In addition, the definition for
"oxidizer" is revised to correct a section
reference to "§ 173.127" and the second
definition of oxidizer is removed.

Section 171.12. Paragraph (b)(7) is
revised for clarity.

Section 171.12a. Paragraph (b) is
revised to clarify provisions for
shipments of hazardous materials
transported to or through the United
States which have been prepared in
accordance with Canadian regulations.

Section 171.14. Paragraphs (a) and (b)
are revised to clarify the applicable
transition dates for the final rule as
revised December 20, 1991 and by this
document. Language is added to
paragraph (a) clarifying that other rules
issued during the transition periods may
implement requirements earlier or later
than the transition dates.

In paragraph (c)(2), RSPA is
permitting the use, for highway
transportation only, until October 1,
2001, of pre-October 1991 placards or
placards specified in the December 21.
1990 final rule (which contains minor
deviations from the placards adopted in
the December 20, 1991 rule) in place of
the placards adopted in the December
20, 1991 rule. This extended conversion
period applies to highway transportation
only and does not include intermodal
shipments. The extension will minimize
the impact of converting to the new
placarding system and responds to
petitions from motor carriers.

No. 191 / Thursday, October 1, 1992 / Rules and Regulations45446 Federal Register / Vol. 57,
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Part 172: Hazardous Materials Table,
Special Provisions, Hazardous
Materials Communications
Requirements and Emergency Response
Information Requirements

Section 172.101: The Hazardous
Materials Table (The Table). The Table
is amended as follows:

a. The entries "Azido hydroxy
tetrazole (mercury and silver salts)" and
"Dinitroglycoluril" are removed. The
entry "Sodium hydrogen sulfate, solid"
is removed because the material in its
solid state does not meet any hazard
class definition.

b. The "Asbestos" entries referencing
blue or brown asbestos and white
asbestos are removed and a generic
"Asbestos" entry is added for domestic
transportation only, which will allow the
use of either the domestic shipping name
or the international shipping name for
the transportation of all forms of
asbestos in the US.

c. The entry "Acrolein, inhibited" is
corrected by removing the "+" in
Column (1).

d. The entry "Aerosols, poison, each
not exceeding I L capacity" is revised
by removing Special Provision 3 from
Column (7) because the provision is not
consistent with the hazard class and
only Division 6.1 Packing Group III
materials are authorized in aerosols.

e. The entry "Aircraft hydraulic power
unit fuel tank (containing a mixture of
anhydrous hydrazine and monomethyl
hydrazine (M86 fuel)." is revised by
removing the "D" in Column (1) and
revising the identification number in
Column (4) to read "UN 3165" for
consistency with international
requirements.

f. The entry "Alcoholic beverages" is
revised by adding a Packing Group II
entry in Column (5). This addition is
necessary because many alcoholic
beverages fall within the Packing Group
11 level for Class 3.

g. The entry "Alkali metal alloys" is
revised by adding Special Provision 348
in Column (7) to except portable tanks
in sodium metal service from
hydrostatic testing requirements.

h. The domestic entry "Ammonia
anhydrous liquefied or Ammonia
solutions" is revised by adding commas
to read: "Ammonia, anhydrous, liquefied
or Ammonia solutions".
i. The entry "Ammonium nitrate,

liquid (hot concentrated solution)" is
revised by removing Special Provision
B17 in Column (7). The purpose of this
change is to remove the requirement
that bulk packagings must be made from
aluminum.

j. The entry "Barium peroxide" is
corrected by removing the "2" in
Column (8C) and replacing it with "242".

k. The entry "Blue asbestos
{Crocidolite) or Brown asbestos
(amosite, mysorite)" is revised by
adding an "I" in Column (1).
1. In Column (9A), for the entry

"Bombs, with bursing charge" in
Division 1.1F, the spelling of
"Forbidden" is corrected.

m. Based on the merit of petitions,
Special Provision 19 is added in Column
(7) for "Butane or Butane mixtures" and
"Butylene" to permit the use of the
identification number "UN1075" as an
alternative to the identification number
assigned, as long as the identification
number is consistent on package
markings, shipping papers and
emergency response information.

n. The entries "Carbon dioxide and
nitrous oxide mixtures" and "Carbon
monoxide" are corrected by revising
Column (8C) of each entry to read "314,
315".

o. The entry for "Combustible liquid,
n.o.s." is moved to its proper
alphabetical sequence.

p. The entries "Corrosive solids, self
heating, n.o.s." and "Corrosive solids,
which in contact with water emit
flammable gases, n.o.s." are revised by
removing "241" from Column (8C) and
replacing it with "243". This revision is
necessary in order to provide
packagings that are equivalent to other
materials in the same hazard classes.

q. The entry
"Diethylaminopropylamine" is revised
by removing the "AW" in Column (1) to
correspond with § 173.154 for
consistency.

r. The entry "Dimethylhydrazine,
unsymmetrical" is revised by removing
Special Provision B58 and adding
Special Provision B74 in Column (7) to
provide consistency with requirements
imposed on other materials poisonous
by inhalation in Hazard Zone B.

s. The entry "Fish meal or Fish scrap
stabilized" is editorially revised by
changing the proper shipping name to
read "Fish meal, stabilized or Fish
scrap, stabilized" and by removing
Special Provision Al from Column (7).

t. The entry for "Fusee" is moved to
its proper alphabetical sequence.

u. The entries "Hydrochloric acid,
solution" and "Sulfuric acid" are revised
by changing Special Provision B2 to B3
in Column (7) to prohibit the use of DOT
57 portable tanks. Special Provision B2
was amended in the December 20, 1991
revised final rule to permit the use of
DOT 57 portable tanks, and Special
Provision B3 was added which
prohibited the use of these portable
tanks. In the revised final rule, for

hydrochloric acid and sulfuric acid,
Special Provision B3 should have
replaced B2 to reflect this prohibition.
This is consistent with pre-HM-181
requirements which authorized DOT 57
portable tanks only for cleaning
compounds, not hydrochloric acid
solutions or sulfuric acid.

v. Special Provision B35 is added in
Column (7) for the entry "Hydrogen
cyanide, anhydrous, stabilized" to
authorize an alternative shipping name
"Hydrocyanic acid" to be marked on a
tank car.

w. The entry for "Hydrogen peroxide,
aqueous solutions", containing between
40% and 60% hydrogen peroxide, is
editorially revised by correcting Special
Provision "BB53" to read "B53".

x. The entry "Hydroxylamine sulfate"
is revised by removing the "AW" in
Column (1) to correspond with § 173.154
for consistency.

y. A cross reference "Isobutane or
Isobutane mixtures see also Petroleum
gases, liquefied" is added to clarify that
either name may be used as a proper
shipping name. In addition, Special
Provision 19 is added in Column (7) for
"Isobutane" to permit the use of the
identification number "UN1075", as an
alternative to the identification number
assigned as long as the identification
number is consistent on package
markings, shipping papers and
emergency response information.

z. The entry "Isophoronediamine" is
revised by removing the "AW" in
Column (1) to correspond with § 173.154
for consistency.

aa. The entry "Lead compounds,
soluble, n.o.s." is editorially revised by
changing the packing group in Column
(5) to read "Ilr" and by revising Column
(6) to read "KEEP AWAY FROM
FOOD".

bb. The entry "Metal powders,
flammable, no.s" in Packing Group III is
editorially revised to correct the bulk
packaging authorization in Column (8C)
to read "240".

cc. The entry "Methanol or Methyl
alcohol" is editorially revised to correct
the bulk packaging authorization in
Column (8C) to read "242".

dd. The entry "Methylhydrazine" is
editorially revised to correct the non-
bulk packaging authorization in Column
(81) to read "226".

ee. The entries "Nitrating acid
mixtures with not more than 50 per cent
nitric acid" and "Nitrating acid mixtures
with 50 per cent or more nitric acid" are
revised by adding Special Provision B47
in Column (7).

ff. The entry "PCB see Polychlorinated
biphenyls" is revised by removing the
"D" in Column I and adding "AW" for
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consistency with the referenced entry
"Polychlorinated biphenyls".

gg. The entry "Phosphorous
pentasulfide" is corrected, based on the
merit of a petition requesting
consistency with materials of similar
hazards, by revising the bulk packaging
authorization in Column (8C) to read
"242".

hh. Special Provision 19 is added in
Column (7) for "Propane" to permit the
use of the identification number
"UN1075" as an alternative to the
identification number assigned as long
as the identification number Is
consistent on package markings,
shipping papers and emergency
response information.

ii. The entry "1,2-Propylenediamine"
is revised to correctly assign Packing
Group II and reference the non-bulk
packaging authorization "202". These
corrections are consistent with UN
provisions.

jj. The entry "Silicon tetrachloride" is
revised by removing Special Provision
N41 from Column (7) because this
material does not pose an additional
transportation hazard when packaged in
certain metal packagings.

kk. In Column (7), for the entry
"Sodium", Special Provision 1348 is
added to except sodium metal In
portable tanks from hydrostatic testing
requirements, and Special Provision T28
is removed and replaced with Special
Provision T46 In appropriate alpha-
numerical order.

II. The entry "Sodium bisulfate, solid
or solution, see Sodium hydrogen
sulfate, solid, or solution" Is revised to
read "Sodium bisulfate, solution, see
Sodium hydrogen sulfate, solution".
RSPA has determined that this material
in its solid state does not meet thee
definition of a Class 8 PG III material.

mm. The entry "Substances which in
contact with water emit flammable
gases, solid, n.o.s." in Packing Group III
is editorially revised by changing the
bulk packaging authorization in Column
8(C) from "242" to "241".

nn. The entry "Sulfuric acid, fuming
less than 30 percent free sulfur trioxide"
is revised by removing "POISON" as a
subsidiary hazard label in Column (6)
because this material is not poisonous
below their concentration.

oo. Special Provision B13 is added in
Column (7) for the entry "Tars, liquid
including road asphalt and oils, bitumen
and cut backs" in both Packing Groups
II and III to authorize certain non-
specification bulk packagings.

pp. The entry "Titanium tetrachloride"
is revised, based on the merit of
petitions, by adding Special Provision
B77 in Column (7), which authorizes
other approved packagings.

qq. The entry (mono-(Trichloro) tetra-)
monopotassium * * " is revised by
removing the parenthesis preceding the
first "mono".

rr. The entry "Vanadium trichlorlde"
is revised by removing the "AW" in
Column (1) to correspond with § 173.154
for consistency.

ss. Based on the merits of a petition,
the entry "Vinyl chloride" with
identification number "NA1086" and
Special Provision 21 is added for
domestic transportation only. Addition
of this entry allows "Vinyl chloride" to
be transported with or without an
inhibitor, provided the requirements of
Special Provision 21 are satisfied. This
entry is separate from the entry for
"Vinyl chloride, inhibited".

tt. The entry "White asbestos
(chrysotile, actinolite, anthophyllite,
tremolite)" is editorially revised to
indicate that "(chrysotile, actinolite,
anthophyllite, tremolite)" are not part of
the proper shipping name.

The Air Transport Association
requested that RSPA add an entry to the
Table "Cosmetics, n.o.s., containing
flammable aerosol and/or non-
flammable aerosol and/or flammable
liquid in small inner packagings" for
consistency with the ICAO Technical
Instructions. However, RSPA does not
believe that maintaining consistency
with ICAO is adequate justification for
adopting piecemeal revisions, such as
this entry. RSPA already offers limited
quantity and consumer commodity
exceptions for flammable liquids and
aerosols. International consistency
could be attained through a more
fundamental approach, such as adopting
consumer commodity provisions in
international regulations.

Section 172.101 Appendix. In
paragraph 2. of the appendix to
§ 172.101, the section reference is
editorially revised to read
"§ 172.101(c)(8)".

Section 172.102. Special Provision 4 is
corrected to reference "Hazard Zone D".
Special Provision 19 is added to allow
the use of either the specific
identification number assigned to a
material or "UN1075" (the number
assigned to "Petroleum gases,
liquefied") for liquefied petroleum gases
such as propane, butane, isobutane and
butylene. Special Provision 21 is added
to provide guidance as to when vinyl
chloride that does not contain an
inhibitor may be transported using the
proper shipping name "Vinyl chloride".

Based on the merit of a petition,
Special Provisions B2, B3. B4, and B10
are revised to prohibit the use of MC
300, MC 301, MC 302, MC 303, and MC
305 cargo tanks. This revision is
consistent with the prohibited use of an

MC 306 cargo tank. A new Special
Provision B13 is added to provide relief
from certain packaging requirements for
liquid asphalts having a flash point
below 37.8-C (100-F).

RSPA received several requests to
revise Special Provision B14. RSPA is
revising B14 to clarify that the
requirement for tank and jacket
protective coatings applies only to new
construction or repair and is not a
retrofit requirement. Other revisions to
B14 are beyond the scope of this
document and may be addressed in a
future rulemaking.

The last two sentences in Special
Provision B26 are revised for clarity.
RSPA is adding Special Provision B35,
based on the merits of a petition, to
allow the alternative marking
"Hydrocyanic acid, liquefied" on tank
cars containing hydrogen cyanide. A
new Special Provision B47 reinstates a
provision of the pre-HM-181 regulations,
which permits a safety relief device with
a start-to-discharge pressure setting of
310 kPa (45 psig) for nitrating acid
mixtures. Special Provision B69 is
revised to include covered motor
vehicles and portable tanks as
authorized bulk packagings for solid
sodium cyanide. Several "T" notes are
editorially revised to facilitate use of the
IM Tank Configurations.

Section 172.203. The phrase "or class
entry" is added in paragraph (m)(1). The
effect of this change is that the word
"poison" does not need to be annotated
in association with the basic shipping
description if the hazard class entry
indicates the material is a poison (i.e., a
Division 6.1 material).

Section 172.312. The depiction of the
ISO Standard orientation marking in the
December 20, 1991 final rule displays
more than the minimal ISO standard
mark, which does not have a rectangular
border surrounding the arrows.
Therefore, a sentence is added in
paragraph (a)(2) to clarify that a
rectangular border around the
orientation arrows is optional.

Section 172.330. The paragraph (a)
heading is revised to include
"identification number".

Section 172.405. The introductory text
in paragraph (a) is revised to clarify that
when use of text indicating a hazard is
optional, this option applies to both
primary and subsidiary labels.

Section 172.422. The correct
SPONTANEOUSLY COMBUSTIBLE
label is published, which indicates that
the red color in the lower half of the
label extends to the dotted line border.

Section 172.504. Paragraph (c) Is
revised to allow the 454 kg (1,001
pounds) placarding exception for any
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material covered in Table 2 other than
those materials which are poisonous by
inhalation. This will eliminate the
requirement to placard for other Table 2
hazardous materials which are on a
transport vehicle, but have an aggregate
gross weight of less than 454 kg (1,001
pounds). For example, as prescribed in
§ 172.505(a), any material which is
poisonous by inhalation and also meets
another hazard class must be placarded
in accordance with § 172.504, regardless
of the aggregate gross weight. This
revision modifies the legal interpretation
to the Illinois Department of
Transportation issued by RSPA's office
of the Chief Counsel, Int. No. 88-1-RSPA
issued on February 2, 1987 and
published in the Federal Register on
February 26, 1990 [55 FR 6758].

Paragraph (f)(1) is revised to require
only the placard having the lowest
division number on a transport vehicle,
rail car, freight container or unit load
device that contains more than one
explosives division. Paragraph (f)(4) is
revised to except OXIDIZER placards on
transport equipment which are
placarded for Division 1.1 and 1.2
explosives. A new paragraph (f)(10) is
added to permit the use of a POISON
placard in place of a KEEP AWAY
FROM FOOD placard.

Comments received from shippers and
carriers and their representatives
following publication of the final rule
and during the regulatory review stated
that the Class 9 placard is unnecessary
and unduly burdensome in domestic
transportation. RSPA agrees with these
comments and a domestic exception
from the Class 9 placarding
requirements is added as paragraph
(f)(9). Under this exception, Class 9
placards are not required for domestic
transportation. Bulk packages must be
marked on both sides and both ends
with the appropriate identification
number displayed on orange panels or
white-square-on-point display
configurations, as specified in
§ 172.336(b). This permits continued use
of a method of communication that has
been required for ORM materials since
1980.

Section 172.505. The revision to
paragraph (a) is the December 20, 1991
revised final rule was intended to mean
that duplication of the POISON or
POISON GAS placards to indicate a
subsidiary poisonous-by-inhalation
hazard was not necessary if POISON or
POISON GAS placards were already
displayed. The wording of the revision
unintentionally raised the question of
whether the exception in § 172.504(c)(1)
might apply to a material meeting
another hazard class definition in

addition to poisonous by inhalation.
Paragraph (a) is revised to clarify that
the placarding exception in
§ 172.504(c)(1) is not applicable to dual
hazard materials which are subject to
§ 172.505 (e.g., a material poisonous by
inhalation).

Section 172.510. Paragraph (e) is
revised for consistency with new
terminology and a section reference is
corrected in paragraph (c).

Section 172.519. Paragraph (b)(3) is
revised to require the use of the text
"OXYGEN" on OXYGEN placards, for
consistency with the OXYGEN labeling
requirement.

Section 172.526. In paragraph (a)(4),
the section reference "§ 172.540", which
was inadvertently omitted from the list
of placard specification sections, is
added in appropriate numerical
sequence.

Section 172.560. Paragraph (b) is
revised to clarify requirements for the
Class 9 placard.

Part 173: Shippers, General
Requirements for Shipments and
Packagings

Section 173.2 The section reference for
the entry "Oxidizer" is corrected to read
"§ 173.127".

Section 173.22. In paragraph (a)(4), a
section reference "§ 178.2(d)" is
corrected to read "§ 178.2(c)".

Section 173.23. paragraph (c) is
corrected by removing "i.e." and
replacing it with "e.g."

Section 173.24a. Paragraph (c)(1)(iii) is
revised to provide an exception to the
requirement for corrosive materials in
bottles to be further packed in inner
receptacles and outer packagings if the
corrosive materials have been reclassed
as ORM-D.

Section 173.28. Provisions for the
reuse of non-reusable containers (NRC)
are reinstated as a new paragraph (e).

Section 173.31. Two references are
editorially revised in Notes I and N
following Retest Table I in paragraph
(c).

Section 173.32. Paragraphs (a)(1),
(a)(3), (a)(5) and (c) are editorially
revised to correct section references and
to provide clarity.

Section 173.32c. A section reference in
paragraph (f) is revised to correct a
printing error. A new paragraph (r) is
added to correct a previous oversight.
The December 21, 1990 final rule
relocated the provisions contained in
the IM Tank Table, which was a
separate publication, into the HMR. In
the IM Tank Table, hazardous materials
authorized for transport in a tank having
bottom outlets with serial mounted
closures also were permitted to be
transported in a tank having no bottom

outlets or having bottom outlets with
serial mounted closures of a comparable
configuration. This authorization was
inadvertently omitted in the final rule.
This oversight is corrected herein: the
provision is added in new paragraph (r).

Section 173.33. Paragraph (c)(1)(iii) is
revised to correct a section reference
and the phrase "Poison B" in paragraphs
(c)(5) and (e) is replaced with UN hazard
class terminology.

Section 173.115. The definition for a
Division 2.2 (nonflammable) gas is
revised to clarify that the definition
includes absolute pressure greater than
280 kPa (41 psia) at 20°C (68°F).

Section 173.120. Paragraphs (b)(1) and
(b)(2) are editorially revised by
removing the phrase "except Class 9".
This amendment is consistent with the
revision of the Class 9 definition in this
document, which clarifies that a
material which meets the definition of
another hazard class, but also falls
within one of the Class 9 criteria (e.g.,
hazardous substance), does not meet the
definition of Class 9. Therefore, a Class
3 liquid which also meets the definition
of a hazardous substance may be
reclassed as a combustible liquid or
shipped as a limited quantity.

Section 173.124. Paragraph (a)(3)(ii) is
revised to correctly reference the
burning rate test contained in appendix
E to part 173.

Section 173.133. The second entry in
Column 4 of the paragraph (a)(1) table is
corrected to indicate the correct toxicity
limits, and the table in paragraph
(a)(2)(i) is revised to include Packing
Group II and III materials. In addition, in
paragraph (a)(2)(ii), the figure 1
Inhalation Toxicity chart is republished
because the Figure 1 appearing in the
1991 CFR is not the correct Figure 1
published in the December 20, 1991
revised final rule.

Section 173.140. The definition of
Class 9 is editorially corrected and
reprinted in its entirety, including the
amendments issued under Docket HM-
198A, for convenience of the reader.

Section 173.150. Paragraph (a) is
editorially revised for the same reasons
as discussed under the review of
§,173.120 and to provide clarity.

Section 173.154. Several commenters
suggested that the provisions of
§ 173.154(d) be revised to except from
the HMR certain materials corrosive
only to steel or aluminum when
packaged in containers constructed of
materials compatible with lading. RSPA
agrees, and the provisions of paragraph
(d) have been revised to make it clear
that (1) materials corrosive only to
aluminum are not regulated when
transported by rail or highway in bulk or

0
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non-bulk packagings. and (2) materials
corrosive only to steel are not regulated
when transported by rail or highway in
bulk packagings. These exceptions
apply only if the offeror has determined
that the packaging is compatible with
the lading, as specified in I 173.24fe).

Section 173.156. In the December 20,
1991 revised final rule. RSPA accepted
two petitions to allow domestic-only
shipments of ORM-D materials unitized
in stretch-wrapped floor display stands
or wire-bound shrouded pallets to
exceed the 304g gross weight limit.
RSPA did not address the petitioners'
request that based on current industry
practices, this exception be broadened
to apply to shipments going directly
from a manufacturer to a distribution
center or retail outlet or returning.
Commenters to tie regulatory review
asked RSPA to revise § 173.156 to
remove the 68-pound weight limit on
ORM-D to allow shipment of display
packs without shipping papers.
Alternatively, commenters suggested
RSPA should remove any limitation on
exclusive use by oommon carrier and
allow transportation by highway carrier
from any point of origin to any point of
destination. RSPA already had removed
the weight limit for ORM-D but not
limited quantity shipments. RSPA
disagrees with petitions requesting that
either unitized ORM-D shipments be
allowed to be transported by common
carrier not under exclusive use or that
RSPA waive the 30-kg [66-pound) gross
weight limit for limited quantity
shipments. RSPA believes safety could
be compromised by the intermixing of
shipments of this type with LTL traffic
normally handled by common carriers.
Therefore, RSPA will not permit non-
exclusive use by common carrier, nor
will it lift the 30-kg 16-pound) weight
limit on limited quantity shipments.
However, RSPA is broadening points of
origin and destination to include
manufacturers and return shipments.
RSPA is revising paragraph (b) to
include these types of activities in the
exception for unitized shipments and
clarifies that a box would be an
acceptable overpack.

Section 173.159. UN standard 1D
plywood drums, 1G fiber drums, 1H2
plastic drums, 3HZ plastic jerricans, and
4H2 solid plastic boxes are added as
authorized packagings in new
paragraphs (b)('5 through (b)(6) to
correct an earlier oversight. In addition,
the word "articles" is corrected to read
"materials" in paragraph jc].

Section 173.193. Paragraph (d) is
revised to except meth l bromide from
the requirements of § 173.40.

Section 173.211. Paragraph (c) is
editorially revised to cogrect

authorizations for 6HAl and 6HA2
composite packagings.

Section 173.225. Authorization for use
of DOT 412 cargo tanks has been added
in paragraph {e)(21, and paragraphs
(e)(3) and fe)(4) have been restructured
to more accurately reflect their
applicability.

Section 173.227. The introductory text
in paragraph (b) is editorially revised to
specify that a IH1 plastic drum or iHA
composite packaging must be further
packed in a 1A2 or 1H2 drum.

Section 173.244. The section heading
is revised by adding a reference to
Division 4.3 (dangerous when wet)
materials.

Sections 173.M02 and 173.304.
Paragraph (a}[5)(Iii) in § 173302 is
editorially revised to correct reference
to Federal Specification RR-C-901c. In
addition, paragraph (h) in § 173.302 and
paragraph (g) in j 173.304 are revised to
limit conformance with § 173.40 Division
2.3 materials in Hazard Zone A.

Section 173.304. In paragraph 11)[1),
references to DOT Specification
fiberboard and wooden boxes are
removed and replaced with an
authorization for use of strong, light
packagings.

Section 173.314. In the December 20,
1991 revised final rule, RSPA amended
§ 173.24bfa)(3) to apply a five percent
outage requirement to all materials
poisonous by inhalation. IRSPA
subsequently has received several
inquiries concerning the applicability of
the five percent outage requirement for
anhydrous ammonia. One company
stated that a five percent outage
requirement or anhydrous ammonia
would be inconsistent with RSPA's
earlier position, noting that

[t~hroughout the rulemaking proceeding.
DOT has clearly stated Jaeir intention to
improve the hazard commuimcation for
anhydroas ammonia with the 'Inhalation
Hazard" making requirement not to increase
the transportation costs of the product.

RSPA initially proposed classification
criteria for poisonous gases in Notice
87-4 (May 5. 1987; 52 FR 16M2 wtich
resulted in significant controversy over
the proposed reclassification of
anhydrous ammoria from a Division 2.2
(non-flammable gas) to a Division 2
(poisonous gas) material. Commenters to
this proposal stated that the
reclassification would impose svere
economic constraints and impose
unwarranted increased transportation
charges and inarance rates. Based on a
reguatory analysis, RSPA eventually
withdrew its proposal to reclassify
anhydrous ammoania and retained the
Division 22 (non-flammabie gas)

classification for domestic
transportation.

In other previous rules. RSPA has
recognized the need for improved
packaging for materials posiNg acute
health risks, such as anhydroas
ammonia and other materials poisonous
by inhalation. Such packaging
improvements would include
crashworthiness (packaging
survivability) in sockents. In addition
RSPA and the Federal Railroad
Administration (FRAJ consider it
necessary to require sufficient outage in
tank cars so that, even under extreme
but credible scenarios, there will be no
release of a hazardous material friom the
expansion of the Lading

In response to the recent inquiries.
RSPA and FRA have calculated the
permissible filling limits for anhydrous
ammonia under both the pre-HM-81
regulations and the new requirements.
Based on these calculations, RSPA is
authorizing a two peroent outage
calculated at the reference temperature
of 41°C for insulated tank cars and 46'C
for non-insulated tank cars to assure a
level of safety commensurate with
public interest. For example, the revised
requirements in paragraph (c) will allow
4,870 pounds more for an insulated tank
car and 4,793 pounds more for a non-
insulated tank car for a hypothetical
tank capacity of 33.625 gallons loaded in
the summer. Prior to publication of the
final ruie, the basis for the filling limits
was developed from limited empirical
data. In developing provisions for filling
limits in the Docket HM-181 final rule.
RSPA considered seasonal factors
because of the broad temperature
ranges in the United States. For
example, in the months of November
through Mach. shippers may load
anhydrous armocua in non-insulated
tank cars so that the tanks would
become "liquid full' at about 355'C
(96°Fi. Far this reason, the provisions in
revised paragraph (c) will not allow as
much anhydrous ammonia in tank cars
filled in the winter months as with
previov ly authorized under the pre-
HM-181 repslations. RSPA also is
changing the filling limits for other
Division 2.3 Zone D materials consistent
with thme limits for anhidrous
ammonia.

Recent inqniries did not address the
filling limits of anhydrous ammonia in
DOT 106 multi-unit-tank cars
Calculations indicate that even at a five
percent outage, more anhydrous
ammonia is allowed in the multi-unit
tank can under the new requirements
than udler the pre4iM-181 regulations.
Since the pro-HM-181 regulations were
unusually restrictive, KSPA and FRA
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will not change the reference in Note 21
at this time.

In addition, use of a 109A tank car for
ammonia solutions between 35 and 50
percent ammonia by mass is authorized.
This authorization was inadvertently
omitted in the December 21, 1990, final
rule.

Section 173.315. Notes 3, 11, and 16 in
paragraph (a) are editorially revised for
clarity. Paragraphs (d) and (i)(12) are
revised to correct section references.

Section 173.336. The section heading
and introductory text are editorially
revised to reflect the correct proper
shipping names specified in the
§ 172.101 HMT.

Part 174: Carriage by Rail,

Section 174.25. In the § 174.25 Table,
the placard endorsement for a Division
1.6 material is changed from
"Dangerous" to "None".

Section 174.55. Paragraph (c) is
editorially revised to reference new
orientation markings.

Section 174.61. Paragraph (c) is
revised to reflect a change in the Federal
Railroad Administration's approval
authority.

Section 174.81. The Segregation Table
and paragraph (e)(5) are revised to
allow ammonium nitrate fertilizer to be
loaded or stored with Division 1.5
(blasting agents) material. In addition, in
the revised final rule, an "0" correctly
appeared at the intersection of the row
entitled "Flammable liquids" and the
column entitled "5.1", but the "0" did
not appear in the reverse intersection. In
this document, the Segregation Table is
editorially revised to add an "0" at the
intersection of the row entitled
"Oxidizers" and the column entitled "3".
Paragraph (f) also is corrected to allow
the shipment of detonators and high
explosives in accordance with
§ 177.835(g).

Section 174.82. Paragraph (a) is
revised to except Division 1.6
(explosive) materials from handling
requirements.

Section 174.85. Paragraph (b) is
editorially revised to clarify that Class 7
materials also must conform with the
train position requirements of paragraph
(d).

Part 176: Carriage by Vessel

Section 176.83. The text of paragraphs
(c)(2)(i)(A) and (c)(2)(i)(B) is switched to
indicate the correct meaning of each
pictorial display.

Section 176.600. The phrases "Poison
A" and "Poison B" are replaced with UN
hazard class terminology.

Part 177: Carriage by Public Highway

Section 177.805. The section is
editorially revised by removing the
paragraph (a) designation.

Section 177.848. The Segregation
Table and paragraph (e)(5) are revised
to allow ammonium nitrate fertilizer to
be loaded or stored with Division 1.5
(blasting agents) material. In addition, in
the revised final rule, an "0" correctly
appeared at the intersection of the row
entitled "Flammable liquids" and the
column entitled "5.1", but the "0" did
not appear in the reverse intersection. In
this document, the Segregation Table is
editorially revised to add an "0" at the
intersection of the row entitled
"Oxidizers" and the column entitled "3".
Paragraph (f) also is corrected to allow
the shipment of detonators and high
explosives in accordance with
§ 177.835(g).

Part 178: Specifications for Packagings

Section 178.44-15. Paragraph (a)(2) is
reserved.

Section 178.45-7 Paragraph (c)(2) is
reserved.

Section 178.270-5. Paragraphs (a), (c),
and (d) are corrected by removing the
wording "deka newtons" and replacing
it with "decanewtons".

Section 178.337-1. A section reference
in paragraph (b) is corrected.

Section 178.337-11. A date in
paragraph (a)(4)(i)(B) is corrected.

Section 178.345-2. A reference to an
ASTM standard in paragraph (a)(2) is
corrected.

Section 178.345-11. Paragraph (a) is
revised to remove inference that a
loading/unloading outlet may not be
used for other purposes. Changes are
made to paragraph (b)(2) to clarify that
the lading is discharged into the cargo
tank through internal piping situated
above the maximum liquid level of the
tank. Prior to publication of a June 17,
1991 final rule (Docket HM-183, 56 FR
27877), former § 178.345-11(b)(2) stated
that any loading/unloading connection
extending beyond the prescribed stop
valve which is part of a self-closing
system "must be fitted with another
stop-valve or other leak-tight closure at
the end of such connection" (55 FR
37062, September 7, 1990). In the June 17
final rule, § 178.345-11 was reorganized
for clarity and paragraph (b)(2) was
revised and redesignated as paragraph
(c). Through an oversight, the wording
"or other leak-tight closure" was
omitted in the revised rule and is
corrected herein.

In addition, the phrase "Poison B
liquids" is replaced with UN hazard
class terminology.

Section 178.507. Paragraph (a) is
corrected by removing "ID" and
replacing it*with "ID".

Section 178.601. In paragraph (h), a
reference is corrected to include
§ 178.504.

Section 178.603. Paragraph (a) has
been revised to specify that for other
than flat drops, the center of gravity of
the test packaging must be vertically
over the point of impact. The UN
Recommendations, as well as the ICAO
Technical Instructions and the IMDG
Code, require that the center of gravity
be vertically over the point of impact.
RSPA had originally specified only that
a packaging be dropped "diagonally."
However, based on petitions for
reconsideration and comments to the
amendments and corrections of
December 20, 1991, RSPA recognizes
that a drop with the center of gravity
vertically over the point of impact is the
most severe test. To permit drops in
other orientations is inconsistent with
the international requirements, and
could allow certification of packagings
which do not provide the desired
structural integrity. While RSPA had
previously stated a belief that a drop
test with the center of gravity over the
point of impact would be difficult to
achieve, RSPA now believes that such
an orientation can be and is being
achieved in testing of all types of
packagings. In addition, there has been
some confusion over the number of
samples which must be used for
performance of the drop test. The intent
of paragraph (a) is to require that six
sample drums be drop tested, and five
sample boxes be tested, etc. One sample
cannot be tested five or six times to
meet the requirements of this section.
Therefore, the heading of the second
column of the table in paragraph (a) has
been changed to clarify this
requirement.

Section 178.606. The requirement in
paragraph (d) for the assessment of a
packaging's stacking stability has been
misinterpreted. The intent of this
provision is that, in instances such as
guided load tests where stacking
stability cannot be assessed during the
stacking test, an additional stacking
stability assessment must be performed.
This additional stacking stability
assessment consists of stacking two
identically filled packages on the test
packaging, and having them maintain
their position for one hour. Since this is
part of the actual test procedure,
paragraph (c) has been modified to
specifically require that the stacking
stability assessment procedure be
performed whenever a guided load test
is used.-Reference to this stacking
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stability assessment procedure has been
removed from paragraph (d). Where the
stacking test is performed using actual
stacked packages, the stacking stability
assessment procedure is not required.

Appendix B to Part 178. In the
amendments and corrections published
December 20. 1991, the alternative leak
test procedure known as the "T-zone"
test was added for metal drums. This
test procedure is intended to be used
only as a production testing method, not
as a design qualification test. However.
by placing the "T-zone" test in appendix
B to part 178 without qualification.
RSPA inadvertently authorized this test
as an alternative for design qualification
as well as production testing. Paragraph
(4) of appendix B has been changed to
limit the use of the alternative test
procedure known as the "T-zone" test to
other than design qualification testing.

Part 179- ecificabo for Tank Cars
Section 179.101-1. The appropriate

footnotes for each mininrim plate
thickness entry for Class DOT cars are
moved to follow each entry to clarify
that they are footnotes. In addition, for
Class DOT 11A200W cars, the footnote
"T' is removed as it is inconsistent with
footnote "3, which remins.

Section i79.Wo0. Paragraph (b)4),
which requires tank car equipped with
non-closing pressure relief der*ies to be
marked 'NOT FOR FLAMMABLE OR
POqSONOUS LUQUIDS", is removedas
it is inoonsistent with the murking
requirement in J 173.31(a){15). which
alkws certain poisnowu liquids in tank
cars with a to-dosing pressure relief
device. Part 179 reqires tawk cars
equipped wit non-doeing pressure
relief devices to have the marking '?40T
FOR FLAMMABLE OR POISONOUS
LIQUIDS applied to the tank; w1bereas,
part 173 allows certain poisonous liquids
in tank cars with e non-closing pressure
relief device. Since this marking applies
only to re transportation. is
inconsistent with other nodes of
tranhport, and is applied for the ae use
of the shipping oorsunmity, 11 79.200-
18(b 4) is remored for regulatory
consistency thereby leaving the marking
requirement to the private sector if the
need arises
Part 180: Continuing Qualification and
Maintenance of Packaging

Secdon 16&4a A section reference in
the definition for "carrosive to tse tank/
valve" a section reference is corrected.

Section 2W.401 A section reference in
paragraph (21 s corrected.

Section MaQ0. Paragraph (d)(23(vii)
states that, a part of the periodic
external visual inspection, a cargo tank
motor vehice must conform to parts 303

and 396 of the Federal Motor Carrier
Safety Regulations (FMCSR) and, where
appropriate, part 571 of the Federal
Motor Vehicle Safety Standards
(FMVSS). This provision is redundant
with § 177.8M which requires motor
carriers and other persons subject to
part 177 to comply with the FMCSR. Part
571 of the FMVSS applies to newly
manufactured vehicles and not to the
continuing qualification of a vehicle. For
these reasons, paragraph {d)(2){vii) is
removed and reserved.

Section 180.409. Paragraph (b) is
revised to clarify that an employee, who
is not a Registered Inspector, may
perform hydrostatic or pneumatic
pressure tests under certain specified
conditions, but external and internal
visual inspections must be done by a
Registered Inspector. "

Section 180.413. In a final rule
published on September 7, 1990. at 55 FR
37069. the amendatory language to
§ 180.413 incorrectly stated that
paragraph "(d)(X)v)" was revied
instead of stating "(d}(2)(v)" was
revised. Te revised text allowing the
use of a supplemental specification prate
on stretched or rebarrelled cargo tanks
appears in the September Y publicalion
but not in the 1991 edition of the CMi
The CFR contains an editorial note
following the section statkW that RSPA
would publish a document in the Federal
Register to dari the agency's intent.
The error is corrected herein.

Section 1La. 415. Paragraph (b)
pertaining the dispay of periodic test
and inspection markings on cargo tank
motor vehicles is revised to clarify that
the date must be readily identifiable
with the applicable test or inspection
and to permit other arrangements other
than the date followed by the type of
test or inspection. In the last sentence in
paragraph 1c), the wording "constructed
to different intervals" is revised to read
"constructed to different specifications,
which are tested and inspected at
different intervals." This wording was
inadvertently omitted in a June 17, 1991
final rule (Docket HM-183, 56 FR 27877.
also see Federal Register publication
dated September 7. 1990, page FR 37062).

Rulemsiking Anelyses and Nooe
A. Executive Order 12291

This fmal rule has been reviewed
under the -criteria specified in section
1(b) of Executive Order 122-91 and is
determined not to be a major rule.
Although thie urderlyirg rle was
considered to be "significant" under the
regulatory procedures of the Departmeat
of Transp rtion, this document is
considered to be 'noa ant"
because it clarifies and corrects

provisions of the final rule and provides
consistency. This final rule does not
impose additional requirements and, in
fact, provides relief in some areas. The
net result is that costs imposed under
the final rule published in the Federal
Register on December 2L 1990 are
reduced, but without a reduction in
safety f55 FR .524021. The original
regulatory evaluation of the final rule
was reexamined but was not modified
because the changes made under this
rule provide limited relief and thus will
result in minimal economic impact on
industry.

B. Executive Order 12612

This action has been analyzed in
accordance with Executive Order 1212
("Federalism"J. The HMTA contains an
express preemption provision which
RSPA is implementing at the minimum
level necessary to achieve the objectives
of the statute. Therefore. prepmration of
a Federalism Assessment is not
warranted.

C Impact on Small Eities

Based on limited information
concerning size and nature of entities
likely to be affected by this rule, I certify
this rule will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A regulatory flexibility analysis is
available for review in the docket.

D. Papeiwork Reduction Act

This amendment imposes no changes
to the information collection and
recordkeeping requirements contained
in the December 21, 1990 final rule.
which was approved by the Office of
Manaaement and Budget (OMB) under
the provisions of 44 USC. chapter 35.

E. Regulation Identification Number
(RIN)

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN numbers
contained in the heading of this
document can be used to cross-reference
this action with the Unified Agenda.

F. National Environmental Policy Act

This final rule has ben reviewed
under the National Environmental Policy
Act (42 U.,C. 4321 at seq.) and does not
require an environmental impact
statement.
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List of Subjects

49 CFR Pa.t 107
Administrative practice and

:procedure, lazarrdous ,materials
transpor-tation, -Packaging and
containers, ,Penalties, Reportingsand
recordkeeping requirements.

-49.:CFR Part -171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
'Reporting and recordkeeping
requirements.

49 CFR Part 172

Hazardous -materials transportation,
Hazardous waste,-Lbeling, 'Packaging
and- coftainers,:Reporting and
recordkeeping Tequirements.

49 CFR Part 173

Hazardous materials ttransportation
Packaging and containers, Radioactive
mafterials, Repotting anlzrecordkeeping
requirements, Uranium.

49 CFR Part ,1-74

Hazardous materials transportation,
Rladioactive materials, Railroadsdfatey.

49 CFR Part 178

Hazardous materials transportation,
Maritime carriers, Radioactive
materials, Rqportingzand recordkeeping
requirements.

49 CFR Part 177

Hazardous materials transportation,
Motor-carriers, Radioactive materials,
Reporting and recor-dkeeping
requirements.

49 CFR Pat ;T78

Hazardous materials transportation,
Motor vehicle safety,'Packaging and
-containers,Reporting and recordkeeping
requirements.

49 GF! Part -779

Hazardous materials transportation,
Railroad safety, Reporting and
recordkeepingirequirements.

49 CFR Part 180
fHazardous -materials transportation,

Motorcarriers, Motor~vehiCle -safety,
Packaging andfoontainers, Reporting
and recordkeepingrequirements.

qIn consideration of the foregoing, 49
CFR Chapter'lis amended-as follows:

PART 107-HAZARDUS TE ALS
PROGRAM1PROCEDURES

1.'The.authority citationofor part 107
continues .to read as follows:

Authemily:,44App.U.SC. 1421(o),11802,
1804,1805,1806. 1808-1811. 1815Public Law

-89-670,-80 Stat.&933 (49 App. U.S.C. 1653{d),
1655); 49 CFR 1.45 and l.53-andapp.,A of 49
CFR part 1.

2. In -107.315, paragraph (c) is reVised
and paragaph (d) is added, toread as
follows:

§ 107.315 Admission of violations.

(c) Pmymentof a civil penalty, ,when
the amount df the penalty exceeds
$10,000, mustbemade'by~wire ,transfer,
through the riederal Reserve
Communioations 'System fFedwire), to
the account of the U.S. Treasury.
Detailed instructions on-mdking
payments by wire transfer may be
obtained'from the'Salary and.Expenses
Brandh&(M-86.Z), Accounting Services
Division, Office of the Secretary, room
9112, U.S. Department of Transportation,
400 Seventh Street, SW., Washington,
DC 20590-:0I)01 (Tel. No. 2D2-366-5760).
A photocopy of the el ectroniciunds
transfer receipt should be serio iothe
Office-f the'Chief'Counsel "DCC-1:),
RSPA, -rromn8405, at the same address.

(d) Payment of a civil penalty, when
the amount of the penalty is $10,000 or
less, -must bema-de either by wire
transfer, as set forth in paragraph (c f
this-section, or -certified chedk'or money
order payable to "U.S. Department of
Transportation" and submitted to the
Salary and Expenses -Branch,(M-862),
Accounting Services Division, Office of
the Secretary, room 9112,1U.S.
fDepartment ofTransportation, 400
SeventfStreet, S-W., 'Washington, DC
20590-091. A jihotocopyof that check
or money order ghodldbe sent to -the
Office of the Chief CounsdlI{DC -1),
RS'SAT oom405, at the same address.

PART II7-iGENERAL 41NFGMATION,
REGULATIONS, AND-BEFIMMONS

3. The authority citation for part 171
-ontinues to read as follows:

Authlty:49-AppUS.C. 1802, 803, 184,
1805, 1808,1815, 1818; 40gCFRPart 1.

4. In I 17V8, the following definfitions
are added, reVised, orremoved, as
indicated, 'in-appropriate -alph4betical
order:

§ 171.8 Definitions and abbrevlations.

[Add.]

NRC,(non-reusable -container)Jmeans
a packaging-(corttainer) whos-ereuse is
restrictedin-accordance with the
provisions f § '17328of 'this stibbhapter.

,[Revise,,

Bulkrpaokaging-means a :packaging,
other than a vesselor a barge, including
atransport vehicle or treight -container,
in which-hazardous matefials are loaded
with no intermediate form of
containment and ,which has:

(1) Ama-ximum.c aacity greater than
450 L(,199 gallons) as a:receptacle fora
liquid;

(2) A,-maximumnet mass greater than
400.*g(82 pounds),anrid aimaximum
capacity greater than450 L,(I19 gallons)
as a receptacle for a solid; or

(3) Awater capacity greater than 4-54
kg (1000 pounds) as a receIltadle for a
gas as definedin § 173.115 of this
subchapter.

Non -bilk packaging means a
pa6kaging -whichhas:

.(1) Amaximum capacity lessthan 450
L (119 gallons) as.a.receptacle.fora
liquid;

(Z) ,A-maximum-net mass less ;than 400
kg (882-pounds},and anmaximum
capacity less than 4501L{119gallons) as
axeeptaclefor a-solid: or

,(3)-A mter capacitygreater than 454
kg,{,000,pounds) orless as a receptacle
-for agas asdefinedin § 1,73.115,of this
subohapter.

Oxidizer. See -§ 173AI27of this
subchapter.

§ 174A ,[-Amended]
5. In addition, in § 171.8, tthe .second

defiriition of"Oxidizer" iis emoved.
,6.ZIn 1§ 72, paragraphf()(7) is

revised to read as-follows:

§ 171:12 import and export shipments.
* * * ..-.

{)A- 1ass lmaleriamlmust be-,classed
and approved under-the,,proceduresdn
subpar C of:part.173,of this subchapter
and coiform to thesequiremerttsdf
172.320 and-part- o thiS suhchapter.

7. In § 171.2a, the first sentence-of
paragraph (b) ;introductorytext'is
reVised to read as 16dlows:

§ 171.12a Canadian shipments-and
packagings.

fh) Zanditions and limitations.
Notwithstanding the requirements -of
parts V-2, 173,-and 17-8of.this
subchapter, and subject -to the
limitations of paragraph (a)-of this
section, a hazardous material that is
-classed, -marked, ldbeled, placarded,
described en-a shippijg&paper, and
pankaged-in Eccordanue with the
Tlran~portation ofDangerous Goods
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(TDG) Regulations issued by the
Government of Canada may be offered
for transportation and transported to or
through the United States by motor
vehicle or rail car. * * *
* * * *

8. In § 171.14, the section heading,
paragraph (a), the introductory text of
paragraph (b), and the introductory text
of paragraph (c)(2) preceding the
Placard Substitution Table are revised
to read as follows:

§ 171.14 Transitional provisions for
Implementing requirements based on the
UN Recommendations.

(a] General. The transitional
provisions of this section are subject to
the following conditions and limitations:

(1) Purpose. A rule published in the
Federal Register on December 21, 1990,
effective October 1, 1991, resulted in a
comprehensive revision of this
subchapter based on the UN
Recommendations. Final rules published
in the Federal Register on December 20,
1991, effective October 1, 1991, and on
October 1, 1992 in the Federal Register,
effective October 1, 1992, further revised
the December 21, 1990 final rule. The
purpose of the provisions of this section
is to provide an orderly transition to the
new requirements, so as to minimize any
burdens associated with them.

(2) Scope. Except as provided in
paragraph (a)(3) of this section, during a
transition period as provided in
paragraphs (b) and (c) of this section, a
person may elect to comply with either
the applicable requirements of this
subchapter in effect on September 30,
1991, or the requirements of this
subchapter appearing in the December
20, 1990 rule, as revised in final rules
published in the Federal Register on
December 20, 1991, and October 1, 1992.

(3) Applicability. Final rules issued
subsequent to the December 21, 1990
rule may implement different time
requirements than the transitional
provisions in this section. When the
effective date section or regulatory text
of a final rule imposes a compliance
date earlier or later than that which
would be required under this section,
the transition date in this section does
not apply.

(b) Transition dates. Except as
provided in paragraph (a) of this section,
the following transition dates apply only
to requirements in the December 21,
1990 rule, as revised in the December 20,
1991 and October 1, 1992. final rules:
* * * * *

(c) * * *
(2) Transitional placarding provisions.

Until October 1, 2001, placards which
conform to specifications for placards in
effect on September 30, 1991 or placards

specified in the December 21, 1990 final
rule may be used, for highway
transportation only, in place of the
placards specified in subpart F of part
172 of this subchapter, in accordance
with the following table:
* * * * *

PART 172-HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

9. The authority citation for part 172
continues to read as follows:

Authority: 49 App. U.S.C. 1803, 1804, 1805,
and 1808; 49 CFR part 1, unless otherwise
noted.

§ 172.101 [Amended]

10. In § 172.101, in the Hazardous
Materials Table, the following changes
are made:

a. For the entry "Acrolein, inhibited",
the "+" is removed in Column (1), and,
in Column (7), Special Provision "T45" is
revised to read "T44".

b. For the entry "Aerosols, poison,
each not exceeding 1 L capacity", in
Column (7), Special Provision "3" is
removed.

c. For the entry "Alkali metal alloys,
liquid, n.o.s.", in Column (7), Special
Provision "B48," is added in appropriate
alpha-numeric order.

d. For the second entry for "Ammonia
anhydrous liquefied or Ammonia
solutions" commas are added to read
"Ammonia, anhydrous, liquefied or
Ammonia solutions".

e. For the entry "Ammonium nitrate,
liquid (hot concentrated solution),
Special Provision"B17," is removed.

f. The first entry for "Azido hydroxy
tetrazole (mercury and silver salts)" is
removed.

g. For the entry "Barium peroxide", in
Column (8C), "2" is removed and
replaced with "242".

h. For the entry "Blue Asbestor
Crocidolite) or Brown asbestos
(amosite, mysorite)", in Column (1), an
"I" is added and in Column (2), the
words "Blue Asbestos" are revised to
read "Blue asbestos".

i. For the first entry for "Bombs, with
bursting charge," in Division 1.1F, in
Column (9A), the word "Forbiden" is
revised to read "Forbidden".

j. For the entry "Butane or Butane
mixtures see also Petroleum gases,
liquefied", in Column (7), Special
Provision "19" is added.

k. For the entry "Butylene see also
Petroleum gases, liquefied", in Column
(7), Special Provision "19" is added.

1. For the entry "Carbon dioxide and
nitrous oxide mixtures", the Column
(8C) section reference "244" is revised to
read "314, 315".

m. For the entry "Carbon monoxide",
the Column (8C) section reference "302"
is revised to read "314, 315".

n. For the entry "Combustible liquid,
n.o.s.", the entry is amended by moving
it to its correct alphabetical sequence
following "Collodion, see Nitrocellulose
etc."

o. For the entry "Corrosive solids, self
heating, n.o.s." in Packing Group I, in
Column (8C), the section reference "241"
is revised to read "243".

p. For the entry "Corrosive solids,
which in contact with water emit
flammable gases, n.o.s." in Packing
Group I, in Column (8C), the section
reference "241" is revised to read "243"

q. For the entry
"Diethylaminopropylamine", in Column
(1), "AW" is removed.

r. For the entry "Dimethylhydrazine,
unsymmetrical", in Column (7), Special
Provision "B58," is removed and Special
Provision "B74," is added in appropriate
alpha-numeric order.

s. For the entry "Fusee", the entry is
amended by moving it to its correct
alphabetical sequence following "Fuse,
safety".

t. For the entry
"Hexachlorocyclopentadiene", in
Column (7), Special Provision "T44" is
revised to read "T45".

u. For the entry "Hydrochloric acid,
solution", in Column (7), Special
Provision "B2" is revised to read "B3".

v. For the entry "Hydrogen cyanide,
anhydrous, stabilized", in Column (7),
Special Provision "B35," is added in
appropriate alpha-numeric order.

w. For the entry "Hydrogen peroxide,
aqueous solutions with more than 40per
cent but not more than 60per cent
hydrogen peroxide (stabilized as
necessary)", in Column (7), Special
Provision "BB53" is revised to read
"B53".

x. For the entry "Hydroxylamine
sulfate", in Column (1), "AW" is
removed.

y. For the entry "Isophoronediamine",
in Column (1), "AW" is removed.

z. For the entry "Lead compounds,
soluble, n.o.s.", the Column (5) packing
group reference "Ir" is revised to read
"III" and the Column (6) label
"POISON" is revised to read "KEEP
AWAY FROM FOOD".

aa. For the entry "Metal powders,
flammable, n.o.s." in Packing Group Ill,
in Column (8C), the section reference
"140" is revised to read "240".

bb. For the entry "Methanol, or
Methyl alcohol", in Column (8C), the
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section reference "243" is revised to
read "242".

cc. For the entry "Methyihydrazine",
in Column (8B), the section reference
"227" is revised to read "226".

dd. For the entries "Nitrating acid
mixtures with not more than 50 per cent
nitric acid" and "Nitrating acid mixtures
with 50 per cent or more nitric acid', in
Column (7), Special Provision "B47," is
added in appropriate alpha-numeric
order.

ee. For the entry "PCB see
Polychlorinated biphenyls", in Column
(1), "D" is removed and replaced with
"AW".

ff. For the entry "Phosphorus
pentasulfide, free from yellow or white
phosphorus", in Column (8C), the
section reference "243" is revised to
read "242".

gg. For the entry "Propane see also
Petroleum gases, liquefied", in Column
(7), Special Provision "19" is added.

hh. For the entry "Silicon
tetrachloride", in Column (7), Special
Provision "N41," is removed.

ii. For the entry "Sodium", in Column
(7), Special Provisions "B48," and ",T46"
are added in.appropriate alpha-numeric
order and Special Provision "T28," is
removed.

jj. For the entry "Sodium bisulfate,
solid or solution, see Sodium hydrogen
sulfate, solid or solution", in Column (2),
the proper shipping name is revised to
read "Sodium bisulfate, solution, see
Sodium hydrogen sulfate, solution"'

kk. For the entry "Substances which
in contact with water emit flammable
gases, ceolid nlo,s." in Packing Grotp III,
in Column 8(C) Ihe section referenee
"242" is revised to read "241" and the
proper shipping name in Column (2) is
amended byiinserting a comma after the
word 'olid".

11. For the entry "Sulfuric acid", in
Column (7), Special Provision '!B2"is
revised to read "83".

mm..For the entry "Sulfuric acid,
fuming'less than 30 percent free stlfur
trioxid6", in'Cdlumn (6), the ",'POISON"
label isremoved.

nn. For the entry "Sulfuryl chlonidd",
in Column (7), Special Provision "132" is
revised to read "B30".

*oo. For the entry "Tars,-liquid
including road asphalt and oils bitumen
and cut backs", in Packing GroupsI
and III, in Column (7), SpecialProvision
"B13," is added in appropriate.mlpim-
numeric order.

pp. For the entry "Titanium
tatrachloride", in Column (7), 9pecial
Provision "B77," is added in appropriate
alpha-numeric order.

qq. For the entry "(mono-(Trichloro)
tetra-(monopotassium'didbhlor,)- panta-
s-triazinetrione, dry (containing over
39% available chlorine)", intColumn (2),
the proper shipping name is.-amenfed by
removing the first parenfhesis,prerading
"mono-(Trichloro)".

!rr. For the entry "Vanadium
trichloride", in Column (11), "AW"'is
removed.

11. In addition, the Hazardous
Materials Table is amendediby
removing, adding, or revising, in
appropriate alphabetical seluence, the
fdllowing entries:
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§ 172.101, App. [Amended]
12. In the Appendix to § 172.101, in

paragraph 2., the reference
"§ 172.101(c)(9)" is revised to read
§ 172.101(c)(8)".
13. In § 172.102, the following special

provisions are added, revised, or
removed as indicated:

a. In paragraph (c)(1), Special
Provisions 19 and 21 are added.

b. In paragraph (c)(3), Special
Provisions B13, B35, and 1347 are added
and Special Provisions B14 and B69 are
revised.

c. In paragraph (c](7)(ii), T28 is
redesignated as T46 and moved to its
proper alpha-numeric order and Special
Provisions T28, T39 and T43 are added.

§ 172.102 Special provisions.
* * a * *

(c)* * *(1) ** *

Code/Special Provisions
* * a * *

19. For domestic transportation only, the
identification number "UN1075" may be used
in place of the identification number
specified in Column (4) of the § 172.101 Table.
The identification number used must be
consistent on package markings, shipping
papers and emergency response information.

21. This material must be stabilized by
appropriate means (e.g., addition of chemical
inhibitor, purging to remove oxygen] to
prevent dangerous polymerization (see
§ 173.21(f) of this subchapter.

(3) * . *

Code/Special Provisions
B13. A nonspecification cargo tank motor

vehicle authorized in § 173.247 of this
subchapter must be at least equivalent in
design and in construction to a DOT 406
cargo tank or MC 306 cargo tank (if
constructed before September 1, 1993), except
as follows:

a. Packagings equivalent to MC 306 cargo
tanks are excepted from §§ 178.340-10,
certification; 178.341-4, vents; and 178.341-5,
emergency flow control.

b. Packagings equivalent to DOT 406 cargo
tanks are excepted from § § 178.345-14,
marking; 178.345-15, certification; 178.346-10,
pressure relief; and 178.346-11, outlets.

c. Packagings are excepted from the design
stress limits at elevated temperatures, as
described in the ASME Code. However, the
design stress limits may not exceed 25 per
cent of the stress, as specified in § 178.65-5(b)
of this subchapter, for 0 temper at the
maximum design temperature of the cargo
tank.

B14. Each tank, except a multi-unit tank car
tank, must be insulated with at least 100 mm
(3.9 inches] of cork or other suitable
insulation material of sufficient thickness

that the overall thermal conductance at 15.5
*C (60 *F) is not more than 1.533 kilojoules per
hour per square meter per degree Celsius
(0.075 Btu per hour per square foot per degree
Fahrenheit) temperature differential.
Insulation systems must not promote
corrosion to steel when wet. Tank and jacket
protective coatings are required.
Additionally, all tank car tanks constructed
after October 1, 1988 and tanks repaired after
October 1, 1993, where the entire jacket is
removed during the repair, must have tank
and jacket protective coatings. The jacket
must be flashed around all openings so as to
be weather tight.
* * * * *

B35. Tank cars containing hydrogen
cyanide may be alternatively marked
"Hydrocyanic acid, liquefied" if otherwise
conforming to marking requirements in
subpart D of this part.
a * * * *

1347. A safety relief device with a start-to-
discharge pressure setting of 310 kPa (45 psig)
is permitted.
* * * * *

B69. Dry sodium cyanide or potassium
cyanide may be shipped in sift-proof
weather-resistant metal covered hopper cars,
covered motor vehicles, portable tanks or
non-specification bins. Bins must be
approved by the Associate Administrator for
Hazardous Materials Safety. Flexible
intermediate bulk containers (FIBCs] may
also be used under conditions approved by
the Associate Administrator for Hazardous
Materials Safety.

(7) * * *
(ii)* * *

Code/Special Provisions

T28. See entry for T28 In the IM Tank
Configuration Table in paragraph (c)(70(i} of
this section.

T39. See entry for T39 in the IM Tank
Configuration Table in paragraph (c)(7)(iO of
this section.

T43. See eJry for T43 in the IM Tank
Configuration Table in paragraph (c)(7)(i) of
this section.

§ 172.102 [Amended]

14, In addition, in § 172.102, the
following changes are made:

a. In paragraph (c)(1), in Special
Provision 4, the wording "Hazard Zone
C" is revised to read "Hazard Zone D".

b. In paragraph (c)(1), in Special
Provision 12, the word "comply" is
revised to read "conform".

c. In paragraph (c)(1), in Special
Provision 28, the word "dihydrated" is
revised to read "dehydrated"

d. In paragraph (c)(1), in Special
Provision 31, the word "nonhazardous"
is revised to read "non-hazardous".

e. In paragraph (c)(3), in Special
Provisions B2, B3, B4, and B10, the
wording "MC 306"is revised to read
"MC 300, MC 301, MC 302, MC 303, MC
305, and MC 306".

f. In paragraph (c)(3), in Special
Provision B24, the wording "shall be" is
revised to read "must be".

g. In paragraph (c)(3), in Special
Provision B26, the last two sentences are
revised to read "In addition, the
material also must be covered with an
inert gas or the container must be filled
with water to the tank's capacity. After
unloading, the residual material also
must be covered with an inert gas or the
container must be filled with water to
the tank's capacity.".

h. In paragraph (c)(3), in Special
Provision B68, the wording "2069 kPa" is
revised to read "2,069 kPa".

i. In paragraph (c)(3), in Special
Provision B80, the wording "shall have"
is revised to read "must have".

j. In paragraph (c)(3), in Special
Provision B90, the wording "equivalent
or" is revised to read "equivalent to"

§ 172.203 [Amended]
15. In § 172.203, in paragraph (m)(1),

the wording "is not disclosed in the
shipping name" is revised to read "is not
disclosed in the shipping name or class
entry".

§ 172.312 [Amended]
16. In § 172.312, in paragraph (a)(2), a

second sentence is added at the end of
the paragraph to read "Depicting a
rectangular border around the arrows is
optional.".

§ 172.330 (Amended]
17. In § 172.330, in paragraph (a), the

paragraph heading "Shipping name." is
revised to read "Shipping name and
identification number.".

§ 172.405 [Amended]
18. In § 172.405, in paragraph (a)

introductory text, the wording "is not
required on a label when" is revised to
read "is not required on a primary or
subsidiary label when".

19. In § 172.422, paragraph (a) is
revised to read as follows:

§ 172.422 SPONTANEOUSLY
COMBUSTIBLE label.

(a) Except for size and color, the
SPONTANEOUSLY COMBUSTIBLE
label must be as follows:
BILUNG CODE 4910-60-1
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20. In § 172.504, the introductory text
of paragraph (c) and paragraphs (f)(1)
and (f)(4) are revised, and paragraphs
()(9) and (f)(10) are added to read as
follows:

§ 172.504 General placarding
requirements.
* * * * *

(c) Exception for less than 454 kg
(1,001 pounds). Except for bulk
packagings and hazardous materials
subject to § 172.505, when hazardous
materials covered by Table 2 of this
section are transported by highway or
rail, placards are not required on-
* * * * *

(f) *** (1) When more than one
division placard is required for Class 1
materials on a transport vehicle, rail car,
freight container or unit load device,
only the placard representing the lowest
division number must be displayed.
* * * * *

(4) OXIDIZER placards are not
required for Division 5.1 materials on
freight containers, unit load devices,
transport vehicles or rail cars which
also contain Division 1.1 or 1.2 materials
and which are placarded with
EXPLOSIVES 1.1 or 1.2 placards, as
required.
* * * * *

(9) For domestic transportation, a
Class 9 placard is not required. A bulk
packaging containing a Class 9 material
must be marked on each side and each
end with the appropriate identification
number displayed on an orange panel or
a white-square-on-point display
configuration are required by subpart D
of this part.

(10) For domestic transportation of
Division 6.1, PG III materials, a POISON
placard may be used in place of a KEEP
AWAY FROM FOOD placard.
* * * * *

21. In § 172.505, paragraph (a) is
revised to read as follows:

§ 172.505 Placarding for subsidiary
hazards.

(a) Each transport vehicle, freight
container, portable tank and unit load
device that contains a poisonous
material subject to the "Poison-
Inhalation Hazard" shipping description
of § 172.203(m)(3) must be placarded
with a POISON or POISON GAS
placard, as appropriate, on each side
and each end, in addition to any other
placard required for that material in
§ 172.504. Duplication of the POISON or
POISON GAS placard is not required.
* * * * *

22. In § 172.510, paragraph (e) is
revised to read as follows:

§ 172.510 Special placarding provisions:
Rail.
* * * * *

(e) Chemical ammunition. Each rail
car containing Division 1.1 or 1.2
(explosive) ammunition which also
meets the definition of a material
poisonous by inhalation (see § 171.8 of
this subchapter) must be placarded
EXPLOSIVES 1.1 or EXPLOSIVES 1.2
and POISON GAS or POISON.

§ 172.510 [Amended]
23. In addition, in § 172.510, in

paragraph (c), in the second sentence,
the wording "§ 172.505(c)" is revised to
read "§ 172.505".

§ 172.519 [Amended]
24. In § 172.519, in paragraph (b)(3),

the wording "For other than Class 7," is
revised to read "For other than Class 7
or the OXYGEN placard,".

§ 172.526 [Amended]
25. In § 172.526, in paragraph (a)(4), in

the first sentence, "172.540," is added in
its appropriate numerical sequence.

26. In § 172.560, paragraph (b) is
revised to read as follows:

§ 172.560 CLASS 9 placard.
* * t ,* *

(b) In addition to conformance with
§ 172.519, the background on the CLASS
9 placard must be white with seven
black vertical stripes on the top half
extending from the top of the placard to
one inch above the horizontal centerline.
The black vertical stripes must be
spaced so that, visually, they appear
equal in width to the six white spaces
between them. The space below the
vertical lines must be white with the
class number 9 underlined and centered
at the bottom.

PART 173-SHIPPERS-GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

27. The authority citation for part 173
continues to read as follows:

Authority: 49 App. U.S.C. 1803, 1804, 1805,
1806, 1807, 1808, 1817; 49 CFR part 1, unless
otherwise noted.

§ 173.2 [Amended]
28. In the § 173.2 Table, for the entry

"Oxidizer", in the fourth column the
entry "§ 173.128" is removed and
replaced with "§ 173.127".

§ 173.22 [Amended]
29. In § 173.22, in paragraph (a)(4), the

reference "§ 178.2(d)" is revised to read
"§ 178.2(c)".

§ 173.23 [Amended]
30. In § 173.23, in paragraph (c), the

wording "i.e." is revised to read "e.g.".

§ 173.24a [Amended]
31. In § 173.24a, in paragraph

(c)(1)(iii), the wording "Corrosive
materials" is revised to read "Corrosive
materials (except ORM-D)".

32. § 173.28, a new paragraph (e) is
added to read as follows:

§ 173.28 Reuse, reconditioning and
remanufacture of packagings.
* * * * *

(e) Non-reusable containers. A
packaging marked as NRC according to
the DOT specification or UN standard
requirements of part 178 of this
subchapter may be reused for the
shipment of any material not required
by this subchapter to be shipped in a
DOT specification or UN standard
packaging.

§ 173.31 [Amended]
33. In § 173.31, in paragraph (c), the

following changes are made:
a. In Note i following Retest Table 1,

the wording "Associate Director for
HMR" is revised to read "Associate
Administrator for Hazardous Materials
Safety".

b. In Note n following Retest Table 1,
the reference "§ 179.102-11 of this
chapter" is revised to read
"§ 173.314(i)".

§ 173.32 [Amended]
34. In § 173.32, the following changes

are made:
a. In paragraph (a)(1), the words

"comply with" are revised to read
"conform to".

b. In paragraph (a)(3), the reference
"§ 173.300" is revised to read "§ 173.115"
and the words "complying with" are
revised to read "conforming to".

c. In paragraph (a)(5), the reference
"§ 172.101(c)(7)" is revised to read
"§ 172.102(c)(7)".

d. In paragraph (c), the reference "(e)
(3), (4), and (5)" is revised to read "(e)
(3) and (4]".

35. In § 173.32c, a new paragraph (r) is
added to read as follows:

§ 173.32c Use of Specification IM portable
tanks.

(r) Hazardous materials authorized for
transport in a tank fitted with bottom
outlets having two serially mounted
closures are also authorized for
transport in a tank fitted with three
serially mounted closures and in tanks
fitted with no bottom outlets. Similarly,
hazardous materials authorized for
transport in tanks fitted with bottom
outlets having three serially mounted
closures are also authorized for
transport in tanks fitted with no bottom
outlets.
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§ 173.32c [Amended]
36. In addition, in § 173.32c, in

paragraph (f0, the reference "§ 178.270-
11(d)" is corrected to read "§ 178.270-
11d)."

§ 173.33 [Amended]
37. In § 173.33, the following changes

are made:
a. In paragraph (c)(1)(iii), the reference

"§ 173.119(a)(17)(iii)" is revised to read
"Special Provision B33 in § 172.102(c)(3)
of this subchapter".

b. In paragraph (c)(5), the wording
"Poison B material" is revised to read
"Division 6.1 (poisonous liquid)
material".

c. In paragraph (e), the wording
"Poison B liquid" is revised to read

"Division 6.1 (poisonous liquid)
material".

§ 173.115 [Amended]
38. In § 173.115, in paragraph (b)(1),

the wording "or greater" is added
immediately following "280 kPa (41
psia)" and before "at 20 °C".

§ 173.120 [Amended]

39. In § 173.120, in paragraphs (b)(1)
and (b)(2), the wording ", except Class
9." is removed both places it appears.

40. In § 173.124. paragraph (a)(3)(ii) is
revised to read as follows:

§ 173.124 Class 4 Divisions 4.1,4.2 and
4.3-Defi nions.

(a) * * *

(3) * * *

(ii) Show a burning rate faster than 2.2
mm (0.087 inches) per second when
tested in accordance with paragraph
2.c.(2) of appendix E to this part; or

41. In § 173.133, in paragraph (a)(2)(ii),
the introductory text is republished and
Figure I is revised to read as follows:

§ 173.133 Assignment of packing group
and hazard zones for Division 6.1 materials.

(a) " * *(2) * * *

(ii) These criteria are represented
graphically in Figure 1:
BILLING CODE 40Gso-M



45462. Federal Register / Vol. 57, No. 191 / Thursday, October 1, 1992 / Rules and Regulations

CD

o <
0D 0 a (D al)

Cf CC C
C 0 0 0 0

N N N N
C 'a-

N N N

noo

0. 0

50C

0

N
.2

CCu
CCu
CC

1.- 200 --

o o 0

o o o

Cii

0N/0 0 -

0
o- m-

N Cl°)0



Federal Register / Voe. 57, No. 191 I Thursday, October 1, 1902 1 Rules and Reguiatiom 454W

§ 173.133 [Amended]
42. In addition, in § 173.133, the

following changes are made:
a. In the paragraph (a)(1) table, in

column 4, "0.5<2" is revised to read to
">0.5<2".

b. In paragraph (aXtZ)(i), in column 1 of
the table, add "If" and "Il".
respectively, for the entries in column 2
beginning "V>L 6 0 ;" and "V>.2LC60 ;",
respectively.

43. Section 173.140 is revised to read
as follows:

§ 173.146 Cie" 9--Dofm#on.
For the purposes of this subchapter,

"miscellaneous hazardous materiar'
(Class 9) means a material which
presents a hazard during transportation
but which does not meet the definition
of any other hazard class. This class
includes:

(a) Any material which has an
anesthetic, noxious or other similar
property which could cause extreme
annoyance or discomfort to a fligt crew
member so as to prevent the correct
performance of assigned duties; or

(b) Any material which meets the
definition in § 171.8 of this subchapter
for an elevated temperature material, a
hazardous substance or a hazardous
waste.

§ 173.150 [Amended]
44. In § 173.150, the following changes

are made:
a. I paragraphs (a) and (f), the

wording ", except Class 9" is removed.
b. In paragraph (f)(3)(vii), the word

"comply" Is revised to read "conform".
45. In § 173.154, paragraph (d) is

revised to read as follows:

§ 173.154 Exceptions for Class 8
(cowroslve materials).

(d) Materials corrosive to aluminutn
or steel only. Except for a hazardous
substance or a hazardous waste, a
material classed as a Class 8, Packing
Group HI, material solely because of its
corrosive effect-

(1) On aluminmn is not subject to any
other requirements of this subchapter
when transported by motor vehicle or
rail car in a packaging constructed of
materials that wil not react dangerously
with or be degraded by the corrosive
materiak or

(2) On steel is not subject to any other
requirements of this subchapter when
transported by motor vehicle or rail car
in a bulk packaging constructed of
materials that will not react dangerously
with or be degraded by the corrosive
material.

§ 173.156 [Amended]

46. In § 173.156, in paragraph (b), in
the second sentence, the wording
"unitized in cages, carts or similar
overpacks" is revised to read "unitized
in cages, carts, boxes or similar
overpacks" and the wording "from a
distribution center to a retail outlet" is
revised to read "from a manufacturer to
a distribution center, from a
manufacturer or a distribution center to
a retail outlet, or return".

47. In § 173.159, new paragraphs (b)(3),
(b)(4), (b)(5), and (b)(6) are added to
read as follows:

§ 173.159 Batteries, wet.

(b) * * *

(3) 1D plywood drums.
(4) 1G fiber drums.
(5) 1H2 and 3H2 plastic drums and

jerricans.
161 4HZ plastic boxes.

§ 17(.A @ [m.nO]

48. In addition, in § 173.159, in
paragraph (c) introductory text, the
word "articles" is revised to read
"materials".

§ 173.193 [Amended]
49. In § 173.193,.in paragraph (d), the

wording", except thodse containing
methyl bromide," is added to
immediately follow the word
"Cylinders,".

§ 173.211 [Amended]
50. In § 173.211, in paragraph (c), for

the entry "Plastic receptacle in steel,
aluminum, plywood, fiber or plastic
drum:" the wording "6HA2" is revised to
read "6HA1"; and for the entry "Plastic
receptacle in steel, aluminum, wooden,
plywood or fiberboard box:" the
wording "6HA1" is revised to read
"6HA2".

§ 173.225 [Amended]
51. In § 173.225, the following changes

are made:
a. In paragraph (e)(2}, the wording

"MC 310, MC 311 and MC 312 cargo tank
motor vehicles" is revised to read "MC
310, MC 311. MC 312 and DOT 412 cargo
tank motor vehicles".

Ix In paragraph (e)3) the introductory
text and parag m ('a a j i through
(e)(3){iii) are redesignated as paragraphs
(e)(3)(i) introductory text and (eX)3)(i)(A)
through (e}(3)(i)(C), respectively;
paragraph (e)(3)(vj is redesignated as
new paragraph (e)(3)(ii); and paragraph
(e)(3)(iv) is redesignated as paragraph
(e)(4).

§ 173.227 [AmeNdedi

52. In § 173.227, in paragraph (b)
introductory text, in the first sentence
the phrase "or 1HI drums further packed
in a 1A2 or 1H2 drum or a 6HA1
composite" is revised to read "or 1HI
drum or 6HAI composite further packed
in a 1A2 or 1H2 drum".

53. In § 173.244 the section heading is
revised to read as follows:

§ 173.244 Bulk packaging for certain
pyrophoric liquids (Division 4.2), dangerouo
when-wet (O3100on 4.3) materials, and
poisonous liquide w, Inh alme hazaIrd
(Division 6.1)6

54. In § 173.302, paragraph (h) is
revised to read as follows:

§ 173.302 Charging of cylinders with noo-
liquefied compresed gases.

(h) Poiscmus mixtures. Cytindero
containing mixtures meeting Division 2.3
Hazard Zone A must confonm to the
requirements of § 173.40 of this port.

§ 173.32 [Amended]
55. In addition, in § 173.302, in

paragraph (aX)Xiiil, the reference "RR-
C-90lb is corrected to read "RR-C-
901c" each place it appears.

56. In § 173.304, paragraph (g) is
revised to read as follows:

§ 173.304 Charging of cylinders with
liquefied compressed gas.

(g) Poisonous mixtures. Cylinders
containing mixtures meeting Division 2.3
Hazard Zone A must conform to the
requirements of § 173.40 of this part.

§ 173.384 [Amended]
57. In addition, in § 173.304, in

paragraph (f)(1), in the second sentence,
the wording "packaged in Spec. 12B
(§ 178.205 of this subchaptert fiberboard
boxes equipped with top and bottom
pads which will provide three complete
thicknesses of fiberboard on top and
bottom of each box, or Spec. 15A, 15B,
15C, 19A, or 19B § § 178.168, 178.169.
178.170, 178.190, 178.191 of this
subchapter) wooden boxes" is rev'ised to
read "packaged in rong. tigt
packagings".

58. In f 173.314. the introductory text
of paragraph (c) is revised to read as
follows:

§ 173,314 Requirements for compessed
gases In tank car tanke.
* * * 4 *r

(c) A uthorizedgases, filing limits for
tank cars. A person may load and offer
a tank car containing a compressed gas
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for transportation only in accordance
with the following table:
* * * * *

§ 173.314 [Amended]

59. In addition, in § 173.314, the
following changes are made:

a. In the table in § 173.314(c), for the
entry "Ammonia, anhydrous, or
ammonia solutions > 50 percent
ammonia", in Column 2, the first "Note
21" is revised to read "Note 25".

b. In the table in § 173.314(c), for the
entry "Ammonia, solutions with >35
percent <50 percent ammonia by
mass", Column 3 is amended by adding
"109A," immediately after "105A," and
before "112A".

c. In the table in § 173.314(c), for the
entry "Division 2.3, Hazard Zone D,
materials not specifically identified in
this table", in Column 2, the first "Note
21" is revised to read "Note 25"; in
Column 3, "1051300W, 109A, 112J340W,
112T340W, 114J340W, 114T340W" is
revised to read "105A300W, 109A,
112S340W, 114S340W"; and in Column 4,
",24" is added immediately following
"15".

d. In the Notes following the
§ 173.314(c) table, Notes 21 and 22 are
revised and Note 25 is added to read as
follows:

Notes:

21 The requirements of § 173.24(b) of this
subchapter apply.

22 The requirements of § 173.245 of this
subchapter apply.
* * a * *

25 The liquefied gas must be loaded so that
the outage is at least two percent of the total
capacity of the tank at the reference
temperature of 46 'C (115 *F) for non-
insulated tanks and 41 'C (105 'F) for
insulated tanks.

§ 173.315 [Amended]
60. In § 173.315, the following changes

are made:
a. In paragraph (a), in the table, in

Notes 3, 11, and 16, the words "comply
with" are revised to read "conform to".

b. In paragraphs (d) and (i)(12), the
reference "paragraph (a)(1)" is revised
to read "paragraph (a)".

61. In § 173.336, the section heading
and introductory text are revised to read
as follows:

§ 173.336 Nitrogen dioxide, liquefied, or
dinitrogen tetroxide, liquefied.

Nitrogen dioxide, liquefied, or
dinitrogen tetroxide, liquefied, must be
packaged in specification cylinders as
follows:

PART 174-CARRIAGE BY RAIL

62. The authority citation for part 174
continues to read as follows:

Authority: 49 App. U.S.C. 1803, 1804, 1808:
49 CFR 1.53(e), 1.53(e), app. A to part 1.

§ 174.25 [Amended]
63. In § 174.25, in the paragraph (a)(2)

table, for the entry "Division 1.6", in
Column 3, the word "Dangerous" is
removed and replaced with "(None)".

§ 174.55 [Amended]
64. In § 174.55, in paragraph (c), the

wording "bearing markings 'THIS SIDE
UP' or 'TIS END UP'" is revised to
read "bearing package orientation
markings, as prescribed in § 172.312(a)
of this subchapter".

§ 174.61 [Amended]
65. In § 174.61, in paragraph (c), the

wording "the Federal Railroad
Administrator" is revised to read "the
Associate Administrator for Safety,
FRA".

66. In § 174.81, the paragraph (f)
compatibility table is revised to read as
follows:

§ 174.81 Segregation of hazardous
materials.
a a a a a

([I a*.

COMPATIBILITY TABLE FOR CLASS 1 (ExPLOSIVE) MATERIALS.

Compatibility group A B C D E F G H J K L N S

A ........................................................ X X X X X X X X X X X X
B ....................... X X 4 X X X x X X X X 4/5
C ....................... X X 2 2 X X X X X X 3 4/5
D ....................... X 4 2 2 X X X X X X 3 4/5
E ....................... X X 2 2 X X X X X X 3 4/5
F ....................... X x X X X X X X X X X 4/5
G X.......................X X X X X X X X X X X 4/5
H ....................... X X X x X X X X X X X 4/5
J ....................... X X X X X X X X X X X 4/5
K ....................... X x X X X X X X X x X 4/5
L .................................................. X X X X X X X X X X 1 X X
N ....................... X X 3 3 3 X X X X X X 4/5
S ............................................ X 4/5 4/5 4/5 4/5 4/5 4/5 4/5 4/5 4/5 X 4/5

§ 174.81 [Amended]

67. In addition, in § 174.81, the
following changes are made:

a. In the Segregation Table in
paragraph (d), in the column "Notes",
for the entry "Very insensitive
explosives.", the letter "A" is added.

b. In paragraph (e)(5), the wording
"Division 1.1 (Class A explosive)
materials" is revised to read "Division
1.1 (Class A explosive) or Division 1.5
(blasting agents) materials."

§ 174.82 [Amended]
68. In § 174.82, in paragraph (a), the

wording "Division 1.6," is added
immediately after "contain" and before
"combustible liquids".

§ 174.85 [Amended]

69. In § 174.85, in paragraph (b), the
wording "must comply with train
positioning requirements of paragraph
(d) of this section and" is added
immediately following
"'RADIOACTIVE' ".

PART 176-CARRIAGE BY VESSEL

70. The authority citation for part 176
continues to read as follows:

Authority: 49 App. U.S.C. 1803, 1804, 1805,
1808; 49 CFR 1.53, App. A to part 1.

71-72. In § 176.83, in paragraphs
(c)(2)(i) (A) and (B), the text preceding
the illustrations is revised to read as
follows:

§ 176.83 Segregation.
a a a a a

(c) * * a
(2)***

Wi
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(A) Package containing incompatible
goods.

(B) Reference package.

§ 176.800 [Amended]
73. In paragraph (d), the wording

"Division-2.3 (Poison A) material" is
revised to read "Division 2.3 (poisonous
gas) material" and the wording

"Division 6.1 (Poison B) material" is
revised to read "Division 6.1 (poison)
material".

PART 177-CARRIAGE BY PUBUC
HIGHWAY

§ 177.805 [Amended]

75. Section 177.805 is amended by
removing the paragraph designation (a).

76. In § 177.848, the paragraph (f
compatibility table is revised to read as
follows:

74. The authority citation for part 177 § 177.848 Segregation of hazardous
is revised to read as follows: materials.

Authority: 49 App. U.S.C. 1803, 1804, 1805; • * * * *

49 CFR part1. 1f * *

COMPATIBIUTY TABLE FoR CLASS 1 (EXPLOSIVE) MATERIALS.

Compatiblty group A B C D E F G H J K L N S

A ..................................................... X X X X X X X X X X X X
B .................................................... X X 4 X X X X X X X X %
C ...................... . ........ X X 2 2 X X X X X X 3 %
D .................................................... X 4 2 2 X X X X X X 3
E ............... . X X 2 2 X X X X X X 3
F .................................................. X X X X X X X X X X X
G ..................................................... X X X X X X X X X X X
H .............. . . . .... X X X X X X X X X X X %
i ................................................... X X X X x X X X X X X
K .................................................. X X X X X X X X X X X
L.................................................... X X X X X X X X X X I X X
N .......................................... ... X x 3 3 3 X x X x X X
S ....................................................... x % % % % % 4S% X %

§ 177.848 [Amended]

77. In addition, in § 177.848, the
following changes are made:

a. In the Segregation Table in
paragraph (d). in the column "Notes",
for the entry "Very insensitive
explosives.", the letter "A" is added.

b. In paragraph (e)(5), the wording
"Division 1.1 (Class A explosive)
materials" is revised to read "Division
1.1 (Class A explosive) or Division 1.5
(blasting agents] materials".

PART 178-SPECIFICATIONS FOR
PACKAGINGS

78. The authority citation for part 178
continues to read as follows:

Authority: 49 App. U.S.C. 1803.1804.1805.
1806 1808; 49 CFR part 1.

§ 178.44-15 [Amended]

79. In § 178.44-15, paragraph (a)(2) is
added and reserved.

§ 178.45-7 [Amended]

80. In § 178.45-7. paragraph (c)(2) is
added and reserved.

§ 178.270-5 [Amended]

81. In § 178.270-5, in paragraph (a], the
word "deka-newtons" is revised to read
"decanewtons" and in paragraphs (c)
and (d), the wording "deka newtons" is
revised to read "decanewtons".

§ 178.337-1 [Amended] •
82. In § 178.337-1, in paragraph (b); the

reference "§ 173.315(a)(1)" is revised to
read "§ 173.315(a)".

§ 178.337-11 [Amended]
83. In § 178.337-11, in paragraph

(a)(4)(i)(B), the date "May 16, 1973" is
revised to read "May 16, 1969".

§ 178.345-2 [Amended]
84. In § 178.345-2, in paragraph (a)(2),

the designation "ASTM B-209 Alloy
5654" is revised to read "ASTM B-209
Alloy 5652".

85. In § 178.345-11, in the first
sentence in paragraph (a), the word
"exclusively" is removed, and
paragraphs (b)(2) and (c) are revised to
read as follows:

§ 178.345-11 Tank outlets.

(b)
(2) Bottom loading outlets which

discharge lading into the cargo tank
through fixed internal piping above the
maximum liquid level of the tank need
not be equipped with a self-closing
system.

(c) Any loading/unloading outlet
extending beyond an internal self-
closing stop-valve, or beyond the
innermost external stop-valve which is
part of a self-cloging system. must be
fitted with another stop-valve or other
leak-tight closure at the end of such
connection.
. • • • *

§ 178.345-11 [Amended]
86. In addition, in § 178.345-11i in

paragraph (b)l)(iii), the wording
"Poison B liquids" is revised to read
"Division 6.1 (poisonous liquid)
materials".

§ 178.507 [Amended]

87. In § 178.507, in paragraph (a), the
wording "ID" is revised to read "ID".
§ 178.601 [Amended]

88. In § 178.601, in paragraph (h), the
reference "§§ 178.505-178.523" is
revised to read "§§ 178.504-171.523".

§ 178-603 [Amended]
89. In § 178.603, in paragraph (a), the

following changes are made:
a. In the text preceding the table, a

new sentence is added after the first
sentence to read "For other than flat
drops, the center of gravity of the test
packaging must be vertically over the
point of impact."

b. In the paragraph (a) table, the
heading of the second column is revised
to read "No. of tests (samples)".

§ 178.606 [Amended]
90. In § 178.606, the following changes

are made:
a. In paragraph (c)(1), three new

sentences are added at the end of the
paragraph to read "In guided load tests.
stacking stability must be assessed after
completion of the test by placing two
filled packagings of the same type on the
test sample. The stacked packages must
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maintain their position for one hour.
Plastic packagings must be cooled to
ambient temperature before this
stacking stability assessment."

b. The fourth sentence in paragraph
(d) is removed.

Appendix B [Amendedi

91. In appendix B to part 178, in the
first sentence of paragraph (4), he
wording "For drums, the following test
may be used:" is revised to read "For
other than design qualification testing,
the following test may be used for metal
drums:"

PART 179--SPECIFICATIONS FOR
TANK CARS

92. The authority citation for part 179
continues to read as follows:

Authority: 49 App. U.S.C. 1803, 1804, 1805,
1806, 1808; 49 CFR part 1, unless otherwise
noted.

§ 179.101-1 (Amended]
93. In § 179.101-1, in paragraph (a), in

the second table, for the entry
"Minimum plate thickness, inches, shell
and heads", in the column
"11ZA200W 12", footnote I is removed.

§ 179.200-18 [Amended]
94. In § 179.200-18, paragraph (b)(4) is

removed.

PART 180-CONTINUING
QUALIFICATION AND MAINTENANCE
OF PACKAGINGS

95. The authority citation for part 180
continues to read as follows:

Authority: 49 App. U.S.C. 1803; 49 CFR part
1.

§ 180.403 [Amended]
96. In § 180.403, in the definition

"Corrosive to the tank/valve", the
section reference "§ 173.240" is revised
to read "§ 173.136".

§ 180.405 [Amended]

97. In § 180.405, in paragraph (g)(2),
the wording "the hydrostatic testing
requirements in § 178.354-5(b)" is
revised to read "the hydrostatic testing
requirements in § 178.345-5(b)".

§ 180.407 [Amended]

98. In § 180.407, paragraph (d](2)(vii) is
removed and reserved and a semicolon
is added at the end of (d)(2)(viii) in place
of the period.

99. In § 180.409, the introductory text
of paragraph (b) is revised to read as
follows:

§ 180.409 Minimum qualifications for
Inspectors and testers.
* * * * *

(b) A motor carrier or cargo tank
owner who meets the requirements of
paragraph (a) of this section may use an
employee who is not a Registered
Inspector to perform a portion of the
pressure retest required by § 180.407(g).
External and internal visual inspections
must be accomplished by a Registered
Inspector, but the hydrostatic or
pneumatic pressure test, as set forth in
§ 180.407(g)(1](viii) and (ix),
respectively, may be done by an
employee who is not a Registered
Inspector provided that-

100. In § 180.413, as amended at 55 FR
37069, September 7, 1990, an error was
contained in the amendatory language,
which incorrectly stated that paragraph
(d)(1)(v) was revised. Instead it should
have stated that paragraph (d)(2)(v) was
revised. Therefore, paragraph (d)(2)(v) is
correctly revised to read as follows:

§ 180.413 Repair, modification, stretching,
or rebarrelling of cargo tanks.

(d) • * *

(2) * * "

(v) Change the existing specification
plate to reflect the cargo tank as
modified, attach a supplemental
specification plate noting appropriate
changes that have been made to the
cargo tank, or remove the existing
specification plate and attach a new
specification plate to the cargo tank;

101. In § 180.415, the first two
sentences of paragraph (b) are removed
and three new sentences are added in
their place and the last sentence in
paragraph (c) is revised to read as
follows:

§ 180.415 Test and Inspection markings.

(b) Each cargo tank must be durably
and legibly marked, in English, with the
date (month and year) and the type of
test or inspection performed. The date
must be readily identifiable with the
applicable test or inspection. The
marking must be in letters and numbers
at least 32 mm (1.25 inches] high, on the
tank shell near the specification plate or
anywhere on the front head. * * *

(c) * * * For a cargo tank motor
vehicle composed of multiple cargo
tanks constructed to different
specifications, which are tested and
inspected at different intervals, the test
and inspection markings must appear in
the order of the cargo tank's
corresponding location, from front to
rear.

Issued in Washington, DC on September 17,
1992 under authority delegated in 49 CFR part
1.
Douglas B. Ham,
Acting Administrator, Research and Special
Programs Administration.
[FR Doc. 92-23042 Filed 9-30-92 6:45 am]
BILUNG CODE 4910-60"U
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 888

[Docket No. N-92-3426; FR-3233-N-02]

Section 8 Housing Assistance
Payments Program; Fair Market Rent
Schedules for Use In the Rental
Certificate Program, Loan
Management and Property Disposition
Programs, Moderate Rehabilitation
Program and Rental Voucher Program

AGENCY: Office of the Secretary, HUD.
ACTION: Final fair market rents.

SUMMARY: Section 8(c)(1) of the United
States Housing Act of 1937 requires the
Secretary to publish Fair Market Rents
(FMRs) periodically, but not less
frequently than annually, to be effective
on October 1 of each year. The
Department published proposed FY 1993
FMRs for the Section 8 Rental
Certificate program on April 30, 1992 (57
FR 18684) and solicited public
comments. Today's notice announces
final FY 1993 FMR schedules for the
Section 8 Rental Certificate program
(part 882, subparts A and B), including
space rentals by owners of
manufactured homes under the Section 8
Rental Certificate program (part 882,
subpart F); the Section 8 Moderate
Rehabilitation program (part 882,
subparts D and E); and Section 8
housing assisted under part 886,
subparts A and C (Section 8 Loan
Management and Property Disposition
programs). FMRs are also used to
determine payment standard schedules
in the Rental Vouchers program.
EFFECTIVE DATE: The.FMRs published in
this notice are effective on October 1,
1992.
FOR FURTHER INFORMATION CONTACT.
Shirley C. Stone, Rental Assistance
Division, Office of Elderly and Assisted
Housing, telephone (202) 708-0477. For
technical information on the
development of schedules for specific
areas or the method used for the rent
calculations, contact Michael R. Allard,
Economic and Market Analysis
Division, Office of Economic Affairs,
telephone (202) 708-0577. (These are not
toll-free numbers.)
SUPPLEMENTARY INFORMATIOW. Section 8
of the United States Housing Act of 1937
(the Act) (42 U.S.C. 1437f) authorizes a
housing assistance program to aid lower
income families in renting decent, safe,
and sanitary housing. Assistance
payments are limited by Fair Market
Rents (FMRs) (or payment standards

based on FMRs in the Housing Voucher
Program) established by HUD for
different areas. In general, the FMR for
an area is the amount that would be
needed to rent privately owned, decent,
safe, and sanitary rental housing of a
modest (non-luxury) nature with
suitable amenities.

Section 8(c) of the Act requires the
Secretary of HUD to publish FMRs
periodically, but not less frequently than
annually, to be effective on October 1 of
each year. The FMRs must reflect
changes based on the most recent
available data, so FMRs will be current
for the year in which they apply. The
Department's regulations provide that
HUD will develop FMRs by publishing
proposed FMRs for public comment,
analyzing the public comment, and
publishing final FMRs. (See 24 CFR
888.115). On April 30, 1992 (57 FR 18684),
the Department proposed FMRs for
Section 8 rental certificates for FY 1993.
Today's notice contains an analysis and
response to public comments and makes
appropriate revisions to the proposed
FMRs.

The FMRs for 1993 announced in this
notice govern the following Section 8
Housing Assistance Payments programs:
The Section 8 Rental Certificate program
under part 882 (subparts A and B),
including space rentals by owners of
manufactured homes (subpart F), the
Moderate Rehabilitation program under
part 882 (subparts D and E), the Section
8 Housing Assistance program for
projects with HUD-insured or HUD-held
mortgages under pwt 886 (subpart A), as
well as for existing housing under the
Section 8 Housing Assistance program
for the disposition of HUD-owned
projects under part 886 (subpart C). In
addition, FMRs are used to establish
payment standards for the Rental
Voucher program.

Proposed Fair Market Rents
The proposed FY 1993 FMRs

published on April 30, 1992 reflected
estimated rent levels projected forward
to April 1, 1993. The criteria and
methodology used by HUD in
developing the proposed FMRs appear
at 24 CFR part 888, subpart A, and have
been in use since 1983.

The criteria used by HUD in
developing FMRs are: (1) The 45th
percentile rent (that is, the rent below
which 45 percent of the standard
quality) rental housing units are
distributed); (2) rents based on units
occupied by recent movers (households
who moved within two years before the
date of the survey data used in these
calculations): and (3) exclusion from the
data base of public housing units and
recently completed housing (units built

within two years of the survey dates).
(See 24 CFR 888.113.) The FMRs for
manufactured home spaces are based on
the 45th percentile rent for
manufactured home spaces. (See 24 CFR
888.113(a).)

In establishing the proposed FMRs,
HUD used the most accurate data
available. In addition to 1980 Census
data, data used to compute the FY 1993
FMRs include the Consumer Price
Indices (CPI) for rental housing and
utilities, post-1980 American Housing
Survey (AHS) data, statistically reliable
area specific data submitted by public
commenters, and data from the Random
Digit Dialing (RDD) telephone surveys of
HUD Regions and selected FMR areas.
(The use of the RDD survey was
described in the April 30 notice of
proposed FMRs.)

The proposed FY 1993 FMRs
published on April 30, 1992 reflected
estimated rent levels trended forward to
April 1, 1993. As in past years, the FMR
estimates are based primarily on
decennial Census and American
Housing Survey (AHS) data. This year,
for the first time, the Department is
incorporating the results of Random
Digit Dialing (RDD) telephone surveys to
update FMRs in areas not covered by
CPI metropolitan surveys. It is also using
these surveys to revise FMRs for
selected areas.

RDD surveys were conducted in 37
individual FMR areas for use in revising
local FMRs. Twenty other surveys were
conducted to obtain rent updating
factors for 1991. These latter surveys
were conducted in the metropolitan and
nonimetropolitan parts of the 10 HUD
Regions not covered by CPI area-
specific surveys. The Regional RDD
surveys will be repeated each year to
determine the annual rent change
factors.

The individual FMR areas selected for
RDD surveys include 33 areas that had
been recommended by the HUD field
offices and four areas by an Office of
Inspector General audit. The areas
recommended by the HUD field offices
were areas with suspected FMR
problems, most of which were thought to
have FMRs that were too high. The
areas recommended were reviewed to
determine, on the basis of the number of
Section 8 program units, that it would be
cost effective to conduct an RDD survey.
The survey results generally supported
the HUD field office concerns. Of the 37
areas surveyed, 29 were subsequently
proposed for FMR reductions. Eight
areas were proposed for FMR increases,
including four with increases larger than
the normal inflation adjustment.
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Administrative Fees
The FMRs published for effect will be

used to calculate the PHA ongoing
administrative fee. For a PHA
administering a Section 8 program in an
area where the two-bedroom FMR has
increased, the PHA's administrative fee
will be adjusted as of October 1, 1992.
For a PHA administering a Section a
program in an area where the two-
bedroom FMR is decrbased, the PHA's
administrative fee will be adjusted as of
the first day of the PHA's fiscal year
that begins after October 1, 1992.

Pulblic Comments

In response to the request for public
comments on proposed FY 1993 FMRs,
HUD received 1989 comments covering
64 FMR areas. This total included over
100 letters from individuals in
Massachusetts expressing concerns
about the proposed decrease In the
FMRs in the Boston and surrounding
metropolitan areas.

The Department carefully evaluated
all comments, and has modified FMRs
where the survey data were acceptable
or where deficiencies could be
corrected. Based on this evaluation, the
F Ra for 13 areas are being increased.
The FMRs for one area are being
retained at last year's levels at the
request of the area's major program
sponsor. No rental housing survey data
were submitted with the comments for
25 FMR areas. The information
submitted for the remaining 2A FMR
areas was not adequate to provide a
basis for revising the FMRs.

The Department received comnents
for 24 of the 29 FMR areas
recommended for proposed decreases
on the basis of RDD surveys. As a result
of these comments, the final FMRs for
Tucson, AZ, Richland-Kennewick-Pasco,
WA, Boston, MA, Salt Lake City, UT,
and Mendocino County, CA have been
revised.

This year's FMRs also incorporated
the results of the 1990 metropolitan AHS
surveys covering 8 FMR areas. Two of
these areas, Anaheim-Santa Ana, CA
and San Antonio, TX, had proposed
decreases based on the survey data.
Comments were submitted from these
areas, but did not provide a sufficient
basis for revising the proposed FMRs.

Miami, Florida FMRs: In response to
the extensive losses and damage to the
housing inventory in Dade County,
Florida, caused by Hurricane Andrew,
the Department is publishing final FMRs
for the Miami PMSA that have been
increased 10 percent above the proposed
FMRs. This increase recognizes the
impact on local rent levels of demand
pressures and repair costs directly

related to the hurricane. The
Department will continue to monitor
rent levels in this area in the near future
and will respond with adjusted FMRs as
necessary.

Several commenters raised questions
concerning the reliability of the RDD
survey approach. Answers to three of
the most frequently asked questions are
provided here.

Issue: Several comments expressed
concern about the reliability of the RDD
survey method and about the small
sample sizes used.

Response" This technique has been
independently tested and found to be
reliable in market areas where extensive
Bureau of the Census rental data are
available. The RDD survey method
produces both an FMR estimate and a
measurement of the reliability of this
estimate. The statistical reliability of
sample survey estimates is primarily
dependent on the extent to which the
sample used approximates a pure
random sample representatively
covering all parts of the FMR area. A
relatively small ramdon sample (e.&.
one or two hundred cases) can provide
reliable information about a
characteristic for a large population. In
contrast, a sample of five or ten
thousand cases in a large metropolitan
area, would provide little reliable
information on a population
characteristic if the sample had a
significant bias (e.g., contained only
relatively new rental units in large
apartment complexes). Based on an
analysis of surveys conducted to date, a
400 two-bedroom unit sample size
,generally will provide enough two-
bedroom units to permit estimates that
have a 95 percent likelihood of being
withing 4 percent of the true 45th
percentile rent.

Issue: The Department received
several comments that contended that a
telephone survey of individual units
could not make a determination of the
quality of these units.

Response: The RDD survey produces
a 45th percentile rent estimate that is a
very close approximation of what would
be produced by a random sample of all
renters with telephones. The 45th
percentile rent estimates produced by
this approach has two biases with
respect to its use for setting FMRs. One
is the upward bias on survey rent
estimates caused by excluding non-
telephone households who, as a group,
have lower than average incomes and
rents. The other is the downward bias
on rents from surveying households
that live in rental units that do not meet
HUD housing quality standards.

Both biases are relatively small in
terms of their impacts on 45th percentile

rents. Analysis of the size and impact of
these biases has been done using
Census and American Housing Survey
data. This analysis indicates that there Is
a relationship between units not covered
and substandard units. It also showed
that the upward bias caused by
excluding non-telephone households
was almost exactly offset by the
downward bias froin including
substandard units.

The 45th percentile rent for units with
telephones is. on average. I percent
higher than for all units. On average, the
inclusion of substandard and public
housi units produces a 45th percentile
rent estimate that is I percent lower
than the intended FM standard. In
areas where largr pemrcentages apply,
such as the rural South. both
percentages are larger but they remain
off-setting. Based on this analysis, it has
been chcluded that the FMRs
developed using the RUD survey
methodology are representative of rental
units that net HUWs housing quality
standards.

Issue: Some comawnts expressed
concern about the way HUD was
converting the rents of one-bedroom
units to two-baeh'oo eqUalknt rents.

Respo.n" Oe-bedroom units are
included in the FMR RDD survey to
increase the effective size of the sample.
and thereby improve the accuracy of the
rent estimates generated. HUD has
found that there is a consistent
relationship between 45th percentile
one- and two-bedroom rents. This
means that a more accurate two-
bedroom FMR can be obtained with a
given sample size by including
information on one-bedroom rents. HMUD
adjusts the one-bedroom rents, however,
before combining them with rents for
two-bedroom units, One-bedroom rents
are increased by the average two-
bedroom to one-bedroom ratio to
convert them into two-bedroom
equivalent rents.

Rental Housing Smey Instrument
The Department continues to

announce the availability of a FMR
survey it had developed. This survey,
which is based on a Random Digit
Dialing (RDD) telephone, provides a
statistically reliable means for obtaining
FMR estimates. The RDD survey
technique is based on a sampling
procedure that uses computers to select
a statistically random sample of rental
housing, dial and keep track of the
telephone numbers, and process the
responses.

Because of its complexity and the
large number of calls required, a survey
contractor with specialized knowledge
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and equipment is required to conduct
one of these surveys. To assist
interested parties, the "PHA Guide to
Conducting a Fair Market Rent (FMR)
Telephone Survey" is available from
HUD USER by calling 1-800-245-2691.
This guide is intended for local
governments or PHAs that believe their
FMRs are too high, or too low, and wish
to obtain the data needed to revise
them. The information contained in the
guide provides a full explanation of how
to decide whether to use the survey and
step-by-step instructions on how to
proceed with the contract. Interested
PHAs concerned about the accuracy of
their FMRs may wish to begin now,
since it takes about two to three months
to receive the survey results.

The Department recommends the RDD
survey as the preferred method for
testing FMR accuracy for areas where
there is a sufficient number of section 8
units to justify the survey cost of
approximately $15,000 to $20,000. HUD
intends to use this technique in the
future as an improved method for
obtaining rent change factors for the
metropolitan and nonmetropolitan
portions of the ten HUD Regions. RDD
surveys will be conducted annually by
HUD in selected areas identified as
having potential FMR problems.

Other Matters
A Finding of No Significant Impact

with respect to the environment as
required by the National Environmental
Policy Act (42 U.S.C. 4321-4374) is
unnecessary, since the Section 8 Rental
Certificate program is categorically
excluded from the Department's
National Environmental Policy Act
procedures under 24 CFR 50.20(d).

The undersigned, in accordance with
the Regulatory Flexibility Act (5 U.S.C.
605(b)), hereby certifies that this notice
does not have a significant economic
impact on a substantial number of small
entities, because FMRs do not change
the rent from that which would be
charged if the unit were not in the
Section 8 program.

The General Counsel, as the
Designated Official under Executive
Order No. 12606, The Family, has
determined that this notice will not have
a significant impact on family formation,
maintenance, or well-being. The notice
amends Fair Market Rent schedules for
various Section 8 assisted housing
programs, and does not affect the
amount of rent a family receiving rental
assistance pays, which is based on a
percentage of the family's income.

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order No. 12611, Federalism,
has determined that this notice will not
involve the preemption of State law by
Federal statute or regulation and does
not have Federalism implications. The
Fair Market Rent schedules do not have
any substantial direct impact on States,
on the relationship between the Federal
government and the States, or on the
distribution of power and responsibility
among the various levels of government.

The Catalog of Federal Domestic
Assistance program number is 14.156,
Lower-Income Housing Assistance
Program (section 8).

Accordingly, the Fair Market Rent
Schedules, which will not be codified in
24 CFR part 888, are amended as
follows:

Dated: September 28, 1992.
Jack Kemp,
Secretary.

Section 8 Fair Market Rent Schedules
for Use in the Existing Housing
Certificate Program, Loan Management
and Property Disposition Programs,
Moderate Rehabilitation Program and
Housing Voucher Program Schedules B
and D-General Explanatory Notes

1. Geographic Coverage
a. FMRs for Existing Housing

(Schedule B) are established for all
Metropolitan Statistical Area (MSAs),
Primary Metropolitan Statistical Areas
(PMSAs), nonmetropolitan counties and
county equivalents in the United States,
District of Columbia, Puerto Rico, the

Virgin Islands, and Guam. FMRs also
are established for nonmetropolitan
parts of counties in the New England
states.

b. FMRs for Manufactured Home
spaces in the Section 8 Certificate
Program (Schedule D) are established
for all MSAs, PMSAs, selected
nonmetropolitan counties, and the
residual nonmetropolitan portion of
each State.

c. The current 339 MSAs and PMSAs
are those established by the Office of
Management and Budget effective in
June 1986.

2. Arrangement of FMR Areas and
Identification of Constituent Parts

a. The FMR areas in Schedules B and
D are listed alphabetically by MSA-
PMSA and nonmetropolitan county
within each State.

b. The constituent counties (and New
England towns and cities) included in
each MSA and PMSA are listed
immediately following the listings of the
FMR dollar amounts. All of the
constituent parts of an MSA that are in
more than one State can be identified by
consulting listings for each applicable
State.

c. Two non-metropolitan counties are
listed alphabetically on each line of the
nonmetropolitan county listings.

d. The New England towns and cities
included in a non-metropolitan part of a
county are listed immediately following
the county name.

e. The FMRs are listed by dollar
amount on the first line beginning with
the FMR area name.
BILUNO CODE 4210-32-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

[BPD-760-NCJ

RIN 0938-

Medicare Program; Update of
Ambulatory Surgical Center Payment
Rates

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Notice with comment period.

SUMMARY: This notice implements
section 1833(i)(2)(A) of the Social
Security Act, which requires that the
payment rates for ambulatory surgical
center (ASC) services be reviewed and
updated annually, and responds to the
public comments we received
concerning the ASC payment rate
update notice with comment published
on December 31, 1991 (56 FR 67666),
except for those concerning payment
amounts for lithotripsy, which will be
addressed in another Federal Register
documenL
DATES: Effective date: The payment
rates contained in this notice are
effective for services furnished on or
after October 1, 1992.

Comments date: Comments will be
considered if we receive them at the
appropriate address, as provided below,
by 5 p.m. on November 30, 1992.
ADDRESSES: Mail comments to the
following address:

Health Care Financing Administration,
Department of Health and Human Services,
Attention: BPD-760-NC, P.O. Box 26676,
Baltimore, MD 21207.

If you prefer, you may deliver your
written comments to one of the
following addresses:
Room 309-G, Hubert H. Humphrey Building,

200 Independence Avenue SW.,
Washington, DC 20201, or

Room 132, East High Rise Building, 6325
Security Boulevard, Baltimore, Maryland
21207.

Due to staffing and resource
limitations, we cannot accept comments
submitted by facsimile (FAX)
transmission. In commenting, please
refer to file code BPD-700-NC.
Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, in room 309-G of the
Department's offices at 200
Independence Avenue SW.,
Washington, DC, on Monday through
Friday of each week from 8:30 a.m. to 5
p.m. (phone: (202) 690-7890).

FOR FURTHER INFORMATION CONTACT.
Joan Sanow, (410) 966-5723.
SUPPLEMENTARY INFORMATION:

I. Background

Section 1832(a)(2)(F)(i) of the Social
Security Act (the Act) provides that
benefits under the Medicare
Supplementary Medical Insurance
program (Part B) include services
furnished in connection with those
surgical procedures that, under section
1833(i)(1)(A) of the Act, are specified by
the Secretary and are performed on an
inpatient basis in a hospital but that
also can be performed safely on an
ambulatory basis in an ambulatory
surgical center (ASC) or in a hospital
outpatient department. To participate in
the Medicare program as an ASC, a
facility must meet the standards
specified under section 1832(a)(2)(F)(i)
of the Act and 42 CFR 416.25.

Generally, there are two elements in
the total charge for a surgical
procedure-a charge for the physician's
professional services for performing the
procedure and a charge for the facility's
services (for example, use of an
operating room). Section 1833(i)(2)(A) of
the Act authorizes the Secretary to pay
ASCs a prospectively determined rate
for facility services associated with
covered surgical procedures. ASC
facility services are subject to the usual
Medicare Part B deductible and
coinsurance requirements. Therefore,
participating ASCs are paid 80 percent
of the prospectively determined rate
adjusted for regional wage variations.
This rate is intended to represent
HCFA's estimate of a fair payment that
takes into account the cost incurred by
ASCs generally in providing the services
that are furnished in connection with
performing the procedure. Currently, this
rate is a standard overhead amount that
does not include physician fees and
other medical items and services (for
example, durable medical equipment)
for which separate payment may be
authorized under other provisions of the
Medicare program.

We have grouped procedures into
nine groups for purposes of ASC
payment rates. The ASC facility
payment for all procedures in each
group is established at a single rate
adjusted for geographic variation. The
rate is a standard overhead amount that
covers the cost of services such as
nursing, supplies, equipment, and use of
the facility. (For an indepth discussion
of the methodology and rate setting
procedures, we refer the reader to a
document we published on February 8,
1990 on these subjects entitled "Updates
of Ambulatory Surgical Center Payment
Rates" (55 FR 4577).)

Statutory Provisions

* Under section 1833(i)(3)(A) of the
Act, the aggregate payment to hospital
outpatient departments for covered ASC
procedures is equal to 80 percent of the
lesser of the following two amounts:

+ The amount paid for the same
services that would be paid to the
hospital under section 1833(a)(2)(B) of
the Act (that is, the lower of the
hospital's reasonable costs or customary
charges); or

+ The amount determined under
section 1833(i)(3)(B)(i) of the Act based
on a blend of the lower of the hospital's
reasonable costs or customary charges
and the amount that would be paid to a
freestanding ASC in the same area for
the same procedures.

* Under section 1833(i)(3)(B)(i) of the
Act, the blend amount for cost reporting
periods is the sum of the hospital cost
proportion and the ASC cost proportion.

e Under section 1833(i)(3)(B)(ii) of the
Act, the hospital cost proportion and the
ASC cost proportion for portions of cost
reporting periods beginning on or after
January 1, 1991 are 42 and 58 percent,
respectively.

* Section 1833(i)(2)(A) of the Act
requires the Secretary to review and
update standard overhead amounts
annually.

* Section 1833(i)(2)(A)(ii) of the Act
requires that the ASC facility payment
rate result in substantially lower
Medicare expenditure than would have
been paid in the same procedure was
performed on an inpatient basis in a
hospital.

9 Section 1833(i)(2)(A)(iii) of the Act
requires that payment for insertion of an
intraocular lens (IOL) include payment
that is reasonable and related to the
cost of acquiring the class of lens
involved.

9 Section 4151(c)(3) of the Omnibus
Budget Reconciliation Act of 1990
(OBRA 90) (Pub. L. 101-508) froze the
allowance for IOLs furnished by an ASC
at $200 through December 31, 1992.

Implementation

Since September 7, 1982, when we
first implemented the ASC benefit, we
have expanded the number of covered
procedures from 54 to nearly 2400 as of
December 31, 1991 and classified the
procedures into nine groups. We started
updating rates in 1987 on an annual
basis; the latest up-date was effective
for services furnished on or after
December 31, 1991. In the latest update
notice, published December 31, 1991, in
addition to adding nearly 900 services to
be subject to the ASC payment rates, we
established that the annual ASC update
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would be concurrent with the annual
update of the hospital inpatient wage
index (56 FR 67666).

On March 12, 1992, the United States
District Court for the District of
Columbia issued an order that stayed
Medicare Part B payment for
extracorporeal shock wave lithotripsy
(ESWL) as an ASC service until the
Secretary publishes all material
information relevant to the setting of the
ESWL rate, receives comments, and
publishes a subsequent final notice.

II. Provision of the Notice

The purpose of this notice is to (a)
state the new rates for the ASC services
for which there are ASC payment rates;
(h) explain the basis of the new rates; (c)
discuss the allowance for IOLs
furnished by ASCs and (d) discuss the
n.ew survey we are conducting.

a New Rates
As of October 1, 1992, the ASC facility

group rates are:
Group 1-$295
Group 2-$395
Group 3--$453
Group 4-$558
Group 5-$637
Group 6-$800 ($600 + $200)
Group 7--$883
Group 8--$930 ($730 + 200)
(There is no rate for Group 9 as it is

only for ESWL services and the court
stay prohibits us from paying for these
services under the ASC benefit at this
time. ESWL payment rates are the
subject of a separate Federal Register
notice.)

b. Basis of Rates
We have based the rates on (1) the

CPI-U (Consumer Price Index-All
Urban Consumers) projected rate of
change and (2) data from a survey
conducted in 1986.

1. As in 1987, 1989, 1990 and 1991, the
rate of change is based on the consumer
price index for all urban consumers,
which is a generalized index that
reflects prices paid for a representative
market basket of goods and services.
The CPI-U is based on forecasts by
Data Resources, Inc.

For the 12-month period beginning
April 1, 1992 (the midpoint of the rate
period that began October 1, 1991) and
ending March 31, 1993 (the midpoint of
the rate period that begins October 1,
1992) the projected rate of change is a
3.5 percent increase.

We will use the hospital inpatient
wage index that goes into effect October
1, 1992 to calculate payments to
individual ASCs. Appended as
Addendum A are the wage index for
urban areas, the wage index for rural

areas and wage index values for certain
counties that are deemed urban and
whose wage index is computed as a
separate urban area.

Below are two examples of how the
applicable wage index value is applied
to the portion of the ASC payments rate
that is attributable to labor costs (34.45
percent) in order to standardize
payment amounts for variation across
geographical areas.

Example 1
The following is an example of how the

payment is determined for a procedure in
Group 4 ($558) for an ASC located in
Kalamazoo. Michigan. The appropriate
hospital wage index value is 1.1709. The
labor-related portion is 34.45 percent and the
nonlabor-related portion Is 65.55 percent.
Wage Adjusted Rate

= 1($558 X .3445) X 1.17091 + ($558 X .6555)
= ($192.23 X 1.1709) + $365.77
=$225.08+ $365.77
= $590.85
The steps set forth in this example are used

for calculating payment rates for Groups I
through 5 and Group 7. These are the groups
whose payment rates do not include an
allowance for IOLs.

Example 2
The following is an example of how

payment is determined for two procedures in
Group 8 ($930) performed in an ASC located
in Kalamazoo, Michigan. The steps set forth
in this example are also used in calculating
the payment amoulit for the procedures in
Group 6.

Since the IOL allowance is not subject to
the labor adjustment, the $200 allowance
must be subtracted from the composite
payment rate ($930) before adjusting for labor
variation.
Wage Adjusted Rate

= [{($930-200) X.3455) X1.17091+[(930--
$200) X.65551

= 1($730 X .3445) X 1.17091+ ($730 X.6555)
= ($251.49 X 1.1709) + $478.52
=$294.47+$478.52
=$772.99

Composite Adjusted Rate
=$772.99+$200
=$972.99

c. 1OL Rates
The allowance for IOLs furnished in a

Medicare participating ASC is part of the
ASC facility payment rate for services
provided in conjunction with four surgical
IOL insertion procedures:

- CPT codes 66985 and 66986 in payment
group 6; and

* CPT codes 66983 and 66984 in payment
group 8.

Groups 6 and 8 include only procedures
related to the insertion of IOLs. We are
increasing the rate of payment for the
services involving the insertion of the lens,
but the allowance for the lens itself will
remain $200.

We set the IOL allowance at $200 in the
final Federal Register notice we published on
February 8, 1990 (55 FR 4526) that

implemented a new ASC payment
methodology and paid for lOLs furnished by
ASCs as a facility service effective March 12,
1990. We based the amount of the allowance
on the findings of an Office of Inspector
General report issued in March 1988 entitled
"Medicare Certified Ambulatory Surgical
Centers, Cataract Surgery Costs and Related
Issues."

Congress implicitly ratified the $200
allowance that we established in the
February 8, 1990 Federal Register by freezing
at $200 the amount of payment for an IOL
furnished by an ASC effective for the period
from November 5, 1990 through December 31,
1992. (See section 4151(b)(3) of OBRA 90).

Since implementation of the IOL payment
freeze, preliminary evidence supporting a
reduction rather than an increase in the
current IOL rate has come to our attention.
This information- suggests that high quality
lOLs can be and are being acquired for
considerably less than $200, and in at least
one case, below $100. We are collecting
additional data, however, before considering
any adjustments to IOL rates. Any changes in
the IOL allowance will be announced in the
Federal Register in a noticewith public
comment period.

d. New Survey

We used the cost, charge and
utilization data from a survey we
conducted in 1986 to establish the
methodology and new rate structure that
we 'implemented March 12, 1990. We
mailed the survey to nearly 500
Medicare participating facilities and we
audited 97 randomly selected facilities
to obtain the data.

We have started a new survey to
gather more current cost data. We
revised the survey form to enhance and
refine the quality of data received from
ASCs. We sent survey forms to all
Medicare certified ASCs (nearly 1400) in
July 1992. A representative sample of
randomly selected ASCs will
subsequently be surveyed to collect cost
data on specific high volume ASC
procedures. We will announce any rate
changes or rate setting methodology
changes based on the survey results in
the Federal Register through notice and
comment procedures.

III. Comments and Responses

On December 31, 1991, we published a
notice with comment period to
implement ASC rate changes and to
update the list of ASC procedures (56 FR
67666). We are responding here to the
comments we received concerning that
notice that are relevant to the payment
rate update.

Comment: One hospital association
wrote that HCFA had violated the
statute by failing to update ASC rates
since July 1, 1990, 18 months prior to the
December 31, 1991 update.
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Response: We do not agree. The
Omnibus Budget Reconciliation Act of
198 (Pub. L 99-509) amended the Act to
require an annual rather than a periodic
update of ASC payment rates.
Accordingly. every year since the 1987
statutory deadline for instiuting an
annual update, HCFA has submitted an
ASC update for publication in the
Federal Register. The rates announced
in this notice incorporate the following
previous annual updates:

196: A new ratesetting methodology
including an increase from four to
eight payment groups was
formulated to reflect the findings of
the 198 Ambulatory Surgical
Center Payment Rate Survey (Form
HCFA-452l.

1989: The eight payment group
amounts established in 1988 were
increased by 4.88 percent

1990: The 1966 payment group
amounts were increased by 4.21
percent.

1991: The 1990 payment group
amounts were increased by 5.1
percent.

We intend to continue to publish
updates annually, as required by the last
sentence of section 1833[i)(2)(A) of the
AcL However, that provision does not
preclude us from changing the date of
the annual update when justified by
program requirements. The October 1
date coincides with the effective date of
the annual wage index changes and
other PPS changes and thus streamlines
the implementation and administration
of the provisions for all concerned.

Comment. One hospital association
protested that the 1991 Increase of 5.1
percent in the ASC facility payment
rates was not sufficient to offset the
losses resulting from a three month
delay in implementation. The
commenter wrote that HCFA should
either make an additional allowance to
offset the delay or make the new rates
retroactive to October 1, 1991.

Response: The CPI-U adjustment for
inflation that we used is determined on
the basis of a four-quarter moving
average. Therefore, the quarterly
percent change for the period October 1
through December 31, 1991 was taken
into account in the overall percent
adjustment for an extended rate period
that began January 1,1991 and ended
March 31, 1992.

Comment: One hospital association
wrote that HCFA should use an index
such as the Hospital Market Basket
Index instead of the CPI-U to update
ASC rates because the CP--U does not
accurately reflect the rate of inflation for
items such as labor, medical and
administrative supplies, utilities, and

professional fees purchased by health
care facilities.

Response: We believe that the CPI-U
is appropriate for updating ASC-rates
because it is a more generalized
measure of inflation. Although there are
certain similarities in.surgical costs
incurred by ASCs and hospitals, the
differences in the overall mix of goods
and services outweigh the similarities,
and applying the Hospital Market
Basket Index would distort ASC
payment rates.

Comment: One hospital association
encouraged HCFA to undertake as
quickly as feasible the new ASC survey
and to reevaluate its methodology for
analyzing the survey data and
establishing the ASC rate structure.

Response: The first part of a new ASC
survey was sent to all Medicare certified
ASCs in July 1992. It collects charge and
utilization data for procedure codes on
the list of Medicare covered ASC
procedures. The second part of this
survey concentrates on costs incurred
by ASCs generally in performing
selected high volume ASC procedures.
We expect 1994 ASC rates to reflect
data collected from the new survey.
Changes in the ratesetting methodology
will be published in the Federal -egister
in accordance with notice and coniment
procedures.

Comment: One hospital association
encouraged HCFA to continue its
collection of data on intraocular lenses
(IOLs) and to avoid what it believes to
be the flaws and pitfalls in earlier
studies.

Response: By the conclusion of the
1992 ASC survey, we expect to have
compiled a substantial body of audited
data on the actual costs incurred by
ASCe in acquiring 1OLa. Any subsequent.
adjustments in the IOL allowance will
be published in the Federal Register
following the customary notice and
comment procedures.

Comment: A hospital association
commented that HCFA did not allow
adequate lead time for the medical
community to evaluate and incorporate
the changes resulting from the December
31, 1991 notice, noting that the changes
require massive computer systems
changes and training of hospital
personnel.

Response: Ordinarily, a delay of 30
days in the effective date for notices is
provided. However, we waived the 30
day delay because we believed that to
further postpone implementation of the
ASC payment rates would be contrary
to the public interesL

Comment: One hospital association
commented that reclassification.
granted by the Medicare Geographic
Classification Review Board (MGCRB

should be applied to all aspects of
hospital payment, and that using
different wage indices for different
programs creates additional
administrative burden on the hospital
and an unjustified payment inequity.

Response: Section 1833(i)(3)fA) of the
Act stipulates that the aggregate amount
for outpatient hospital facility services
or rural primary care hospital services
furnished in connection with ASC
covered procedures be based on. in part.
the amount that would be paid if the
procedures had been provided in an
ambulatory surgical center in the same
area. Because ASCs are entities that are
distinct and separate from hospitals.
there is no mechanism to uniformly
match the wage index value of a
reclassified hospital with an individual
ASC that is located in the same
geographic area. Therefore, for the
purpose of calculating the ASC
proportion defined in section
1833(i)(3)(A) of the Act, a hospital must
use the same wage index value that
ASCs in the area use even if that
hospital uses a reclassified wage index
value to determine payments for other
services.

Comment: One hospital association
asked why we allow hospitals in certain
counties'that are deemed urban to
utilize the reclassified wage value
whereas hospitals in other areas cannot
use the reclassified wage index value.

Respotne: The counties listed in the
table entitled "Wage Index Values for
Counties That Are Deemed Urban-
Computed as Separate Urban Areas"
published in the December 31. 1991
Federal Register were affected in 1989
by implementation of section 18WdX(8
of the Act as amended by the Technical
and Miscellaneous Revenue Act of 1968
(Pub. L. 100-647). We applied these
exceptions to the application of the
Statewide rural wage index to the ASC
rate updates of March 12, 199 and July
1, 1990. We have continued to treat
these counties as exceptions in the
December 31, 1I1 update notice and the
current notice in order to be oonsistent
with the precedent established by
earlier ASC updates. However, when we
re-base the ASC payment rates utilizing
the data currently being gathered by
survey, we intend to review the method
by which the hospital PPS wage index is
applied in determining payments to
individual ASCs. In the meantime, we
emphasize that the values listed in the
December 31. 19% Federal Register
table, 'Wage Index for Counties That
Are Deemed Urban-Computed as
Separate Areas," are intended to apply
solely to the calculation of facility
payment amounts for ASCe located in
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the designated counties. Hospitals
located in these counties will use the
values in this table only to calculate the
ASC proportion as defined in section
1833{i)(3)(A)(ii)(II) of the Act.

Comment: One commenter felt that
the payment group assignments for
vitrectomy procedures CPT codes 67036,
67038, 67039, and 67040 were inadequate
and did not comply with the Medicare
law and regulations requiring
reasonable payment for ASC facility
resource costs. This commenter's
position was that the data upon which
HCFA based payment rates for
vitrectomy cpdes was flawed and that
these codes should be assigned to
payment group 9.

Response: Similar comments were
submitted during the comment period for
our proposed notice published in the
Federal Register on December 7, 1990 (55
FR 50590); we responded to those
comments in the document we published
on December 31, 1991 (56 FR 67666). We
have nothing to add at this time, but we
intend to review payment group
classification for all Medicare approved
ASC procedures upon completion of the
1992 ASC payment rate survey.

Comment: One commenter asked
what the payment rate was for a
cataract procedure when an intraocular
lens (IOL) is not inserted at the time the
procedure is performed, and whether the
$200 IOL allowance is paid when the
lens is inserted at a later time,
subsequent to the cataract removal.

Response: Cataract removal
procedures on the list of Medicare
covered ASC procedures that do not
include insertion of an intraocular lens
(IOL) are CPT codes 66830, 66840, 66850,
66852, 66920, 66930, and 66940. The $200
IOL allowance is not included in
payment for any of these codes.

The two CPT codes on the list of
Medicare covered ASC procedures that
involve separate insertion of an IOL,
subsequent to cataract extraction, are
CPT codes 66985 and 66986. The $200
JOL allowance is included in the total
payment amount for each of these two
procedures.

Comment: One commenter asked us to
define what characterizes an ASC as
specializing in IOL insertions.

Response: An ASC, either single
specialty or multiple specialty, in which
at least half of the procedures performed
are IOL insertions, is considered to be
an ASC that specializes in IOL
insertions.

Comment: One commenter asked us to
define what constitutes a multi-specialty
ASC.

Response: We consider an ASC that
furnishes services involving more than
one surgical specialty (e.g., urology,

orthopedic, and general surgical
procedures) to be a multi-specialty ASC.

We also received several comments
on the covered procedures list we
published December 31, 1991. We
limited our solicitation of comments
solely to deletions from the list that
were not previously proposed as
deletions. None of the comments were
directed at these deletions so we are not
responding to them here. Comments
received on ESWL services will be
addressed in a forthcoming Federal
Register document on that subject.

IV. Regulatory Impact Statement
A. Executive Order 12291

Executive Order 12291 (E.O. 12291)
requires us to prepare and publish a
regulatory impact analysis for any
notice such as this that results in effects
meeting one of the E.O. 12291 criteria for
a "major rule"; that is, that would be
likely to result in-

* An annual effect on the economy of
$100 million or more;

* A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

* Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Actuarial estimates of the cost of
updating the ASC rates by 3.5 percent
are as follows:

PROJECTED MEDICARE COSTS

[In millions]

FY 1993 FY 1994 FY1995 F 1996 FY 1997

$20 $30 $40 $S50 $0

Since this notice will not meet the
$100 million criterion, a regulatory
impact analysis is not required.

B. Regulatory Flexibility Act
We generally prepare a regulatory

flexibility analysis that is consistent
with the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 through 612) unless
the Secretary certifies that a general
notice would not have a significant
economic impact on a substantial
number of small entities. For purposes of
the RFA, all ASCs and hospitals are
considered to be small entities.

Section 1102(b) of the Act requires the
Secretary to prepare a regulatory impact
analysis if a notice may have a
significant impact on the operations of a
substantial number of small rural

hospitals. This analysis must conform to
the provisions of section 603 of the RFA.
For purposes of section 1102(b) of the
Act, we define a small rural hospital as
a hospital that is located outside of a
Metropolitan Statistical Area and has
fewer than 50 beds.

It is possible that small rural hospitals
may believe the updated rates are
inadequate compared to the costs likely
to be incurred in performing ASC
procedures. While the updated ASC
rates do not fully recognize actual cost
increases to hospitals, the payment
methodology applicable to hospitals for
furnishing ASC procedures is based on a
blended amount which is determined
based on 42 percent of actual hospital
costs and 58 percent of ASC payment
rates. For the portion of the blended
payment amount that is based on a
hospital's actual costs, cost increases
resulting from inflation are fully
recognized.

Under section 1833(i)(3)(A) of the Act,
Congress mandated the method of
determining payments to hospitals for
ASC-approved procedures performed in
an outpatient setting. Congress believed
some comparability should exist in the
amount of payment to hospitals and
ASCs for similar procedures. However,
Congress recognized that hospitals have
certain overhead costs that ASCs do not
and allowed for a blending of the
payment. Finally, the total impact of
these rates would also depend upon the
number of Medicare beneficiaries a
hospital services and the case-mix
variation. For these reasons, we have
determined, and the Secretary certifies,
that this notice will not have a
significant effect on a substantial
number of small rural hospitals.
Therefore, we have not prepared a small
rural hospital impact analysis.

Although we believe an impact
analysis on small rural hospitals is not
required, this notice could have a
significant impact on a substantial
number of ASCs. Therefore, we believe
that a regulatory flexibility analysis is
required for ASCs. In addition, we are
voluntarily providing a brief general
discussion of the impact this notice may
have on hospitals.

1. Impact on ASCs

We are updating the 1991 ASC
payment rates,,which were published in
the Federal Register on December 31,
1991 (56 FR 67666). Although these new
rates incorporate the estimated annual
rate of change in the CPI-U for the
period April 1, 1992 through March 31,
1993 (a 3.5 percent increase), there are
other factors affecting the actual
payments that ASCs may receive.
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First, variations in an ASC's Medicare
case mix will affect the size of the ASC's
aggregate payment increase. Although
the ASC payment rates were uniformly
inflated by the CPI-U for the period
April 1. 1992 through March 31, 1993, the
IOL payment allowance which is
currently set at $200 per lens has not
been adjusted. (A discussion of our
rationale for retaining the $200 IOL
allowance is presented in the following
paragraphs.) The actual increase in total
payments for a multi-specialty ASC will
be about 3.2 percent as compared to the
3.5 percent increase in the CPI-U. ASCo
that perform a lower than average
percentage of procedures involving
insertion of an IOL will receive an
increase that more closely approximates
the increases in the CPI-U, while those
that perform a higher than average
percentage of IOL insertion procedures
may expect a somewhat lower increase
in their aggregate payments.

With regard to the IOL payment, we
set the IOL allowance at $200 in the
final Federal Register notice published
on February 8, 1990 [55 FR 4526) that
implemented a new ASC payment
methodology and paid for IOLs
furnished by ASCs as a facility service
effective March 12, 1990. We based the
amount of the allowance on the findings
of an Office of Inspector General report
issued in March 1988 entitled "Medicare
Certified Ambulatory Surgical Centers,
Cataract Surgery Costs and Related
Issues."

Congress implicitly ratified the $200
IOL allowance that we established in
the February a. 1990 Federal Register by
freezing at $200 the amount of payment
for an IOL furnished by an ASC
effective for the period beginning
November 5, 1990 through December 31.
1992. [See section 4151(c)[3) of the
Omnibus Budget Reconciliation Act of
1990, Pub. L. 101-508.)

Since implementation of the IOL
payment freeze, preliminary evidence
supporting a reduction rather than an
increase in the current IOL allowance
has come to our attention. This
information suggests that high quality
IOLs can be and are being acquired by
ASCs for considerably less than $200. In
its February 1992 report to the Senate
and House Committees on the Budget
entitled "Reducing the Deficit: Spending
and Revenue Options," the
Congressional Budget Office points out
that if Medicare paid $100 for lOUs
furnished at all sites as of January 1.
1993, savings to Medicare would total $1
20 million for FY '93. Any changes in the
IOL allowance, however, will be based
upon additional data and analysis and
will be announced through notice and

comment procedures in the Federal
Register.

A second factor determining the effect
of the change in the payment rates is the
percentage of total revenue an ASC
receives from Medicare. The larger the
proportion of revenues an ASC receives
from the Medicare program, the greater
the impact of the updated rates being
implemented by this document. The
percentage of revenues derived from the
Medicare program depends on the
volume and types of services furnished.
Since Medicare patients account for at
least 60 percent of all cataract cases
performed in ASCs, an ASC that
performs a high percentage of cataract
procedures will probably receive a
higher percentage of its payments from
Medicare than would an ASC with a
case mix comprised largely of
noncataract cases. For an ASC that
receives a large portion of its revenue
from the Medicare program, the changes
implemented by this notice will likely
have a greater influence on the ASC's
operations and management decisions
than they will have on an ASC that
receives a large portion of revenue from
other sources.

In general, however, we expect the
changes implemented by this notice to
affect ASCs positively by raising the
rates upon which payments are based.

2. Impact on Hospitals

For ASC-approved procedures
performed in an outpatient setting.
hospitals are paid based on the lowest
of their aggregate cost, aggregate
charges or a blend of 58 percent of the
applicable wage-adjusted ASC rate and
42 percent of the hospital specific
amount. It should be noted that the
weight of the ASC portion of the
blended payment amount is offset to a
degree when hospital costs, as, for
example, in the case of cataract
procedures in Groups 6 and e, are as
much as double the ASC rate. Further.
while an ASC rate increase is being
implemented by this notice, it may not
in every instance keep pace with actual
hospital cost increases.

Another element that may reduce the
effect on hospital outpatient payments
of the ASC rate increase is the
application of the lowest payment
screen in determining payments.
Applying the lowest of costs, charges, or
a blend can result in some hospitals
being paid entirely on the basis of a
hospital's costs or charges. In those
instances, the increase in the ASC rates
will have not effect on hospital
payments.

V. Paperwork Reduction Act

This notice does not impose any
information collection requirements;
consequently, it need not be reviewed
by the Executive Office of Management
and Budget under the authority of the
Paperwork Reduction Act of 190( 44
US.C. 3501 through 3511).

VI. Response to Comments

Because of the large number of items
of correspondence we normally receive
on a notice with comment period, we are
not able to acknowledge or respond to
them individually. However, we will
consider all comments that we receive
by the date and time specified in the
"Dates" section of this preamble, and if
we proceed with the final rule, we will
respond to the comments in the
preamble to the final rule.

VII. Waiver of Notice of Proposed
Rulemaking

We ordinarily publish a proposed
notice and invite prior public comment
in the Federal Register before publishing
a final notice. The proposed notice
includes a reference to the legal
authority under which it is proposed and
the terms and the substance of the
proposed notice or a description of the
subjects and issues involved. However,
this procedure can be waived when an
agency finds good cause that a notice-
and-comment procedure is
impracticable, unnecessary, or contrary
to the public interest, and incorporates a
statement of the finding and its reasons
in the notice issued.

In this notice with comment period,
we respond to public comments
received on a prior notice 156 FR 6756 )
and announce the annual update of the
ASC payment rates.

It would be impracticable.
unnecessary and contrary to the public
interest to publish a proposed notice
and solicit comments before
implementing the update. We now time
the updates to coincide with the wage
index used for PPS and to propose the
updates with the wage index used for
PPS and to propose the updates without
the wage index would be an incomplete
proposal and would be of reduced value;
the final wage index for PPS is not ready
for publication in time to be included in
a proposed notice for ABC payment
updates. We therefore believe it to be
contrary to the public interest to publish
a proposed notice and find good cause
to waive iL

VIII. Waiver of 30-Day Delay in
Effective Date

We ordinarily publish nitices such as
this subject to a 30-day delay in the
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effective date. However, we can waive
that delay for good cause when required
in the public interest. The provisions of
this notice are effective October 1, 1992,
to coincide with the PPS update. These
provisions will increase payment to
ASCs by 3.5 percent (as modified by any
changes to the wage indices). To delay
the effective date until 30 days after the
notice is published would delay the
increased payments to the ASCs.
Therefore, we find good cause to waive
the delay in effective date.

Authority: Sections 1832(a)(2)fF) and
1833(i) (1) and (2) of the Social Security Act
(42 U.S.C. 1395k(a)(2)(F) and 13951(i) (1) and
(2)); 42 CFR 416.120. 416.125, and 416.130
Catalog of Federal Domestic Assistance
Programs No. 93.7,, Medicare-
Supplementary Medical Insurance Program.

Dated: August 24, 1992.
William Toby, Jr.,
Acting Deputy Administrator, Health Care
Financing Administration.

Dated: September 14, 1992.
Louis W. Sullivan,
Secretary.

ADDENDUM-WAGE INDEX FOR URBAN
AREAS

(Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Abilene, TX ... ....................................
Taylor, TX

A adila, PR .. ..............................
AguadaPR
Aguadila, PR
Isabela. PR
Moca, PR

Akron, OH .........................................................
Portage, OH
Summit. OH

A lbany, G A ........................................................
Dougherty, GA
Lee, GA

Albany-Schenectady-Troy, NY ........................
Albany, NY
Greene, NY
Montgomery, NY
Rensselaer, NY
Saratoga, NY
Schenectady, NY

Albuquerque, NM .......................................
Bernalillo, NM

Alexandria, LA ...................................................
Rapides, LA

Allen own-Bethlehem-Easton. PA-NJ .............
Warren. NJ
Carbon, PA
I . , PA
Northampton, PA

Aitoona. PA ............................
Blair, PA

Amarillo, TX .....................................................
Potter, TX
Randall, TX

*Anaheim.Santa Ana, CA ...............................
Orange, CA

Anchorage, AK ..................................................
Anchorage, AK

A nderson, IN ......................................................
Madison, IN

0.9425

0.4566

0.8917

0.8046

0.8953

1.0119

0.8272

0.8945

0.9235

0.8735

1.1751

1.4170

0.9579

ADDENDUM-WAGE INDEX FOR URBAN

AREAS-Continued

(Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county
equivalents)

Anderson. SC ...................................................
Anderson, SC

Ann Arbor, MI .....................................
Washtenaw, MI

Anniston. AL ...............................................
Calhoun, AL

Appteton-Oshkosh-Neenah, WI ......................
Calumet, WI
Outagamie, WI
Winnebago, WI

Arecibo, PR ......................
Arecibo, PR
Camuy. PR
tatillo, PR
Quebradillas, PR

Asheville, N C ....................................................
Buncombe, NC

Athens, GA ...........................
Clarke, GA
Jackson. GA
Madison, GA
Oconee, GA

*A tlanta , G A .....................................................
Barrow, GA
Butts, GA
Cherokee, GA
Clayton, GA
Cobb. GA
Coweta. GA
De Kalb, GA
Douglas, GA
Fayette. GA
Forsyth, GA
Fulton, GA
Gwinnett, GA
Henry. GA
Newton, GA
Paulding, GA
Rockdale, GA
Spalding. GA
Walton, GA

Atlantic City, NJ ........................
Atlantic, NJ
Cape May, NJ

Augusta, G A-SC ..............................................
Columbia, GA
McDuffie, GA
Richmond, GA
Aiken, SC

A urora-E lgin. IL ...................................... .........
Kane, IL
Kendall, IL

A ustin, T X ........................................................
Hays, TX
Travis, TX
Williamson, TX

Bakersfield, CA ..................................................
Kern, CA

*Baltim ore, M D ..................................................
Anne Arundel, MD
Baltimore, MD
Baltimore City, MD
Carroll. MD
Harford. MO
Howard, MD
Queen Annes, MD

Bangor, ME ...........................
Penobscot, ME

Baton Rouge, LA ........................
Ascension, LA
East Baton Rouge, LA
Livingston, LA
West Baton Rouge, LA

Battle Creek, M I ...............................................
Calhoun. MI

Wage
index

0.7255

1.1379

0.7928

0.9219

0.3952

0.8735

0.7770

0.9592

1.0604

0.9397

0.9459

0.9595

1.0863

1.0151

0.9060

0.9006

0.9095

ADDENDUM-WAGE INDEX FOR URBAN

AREAS-Continued

(Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county
equivalents)

Beaumont-Port Arthur, TX ...............................
Hardin, TX
Jefferson, TX
Orange, TX

Beaver County. PA .....................
Beaver, PA

Bellingham, W A ........................... ......
Whatcom, WA

Benton Harbor. M I ............................................
Berrien, MI

'Bergen-Passaic, NJ .........................................
Bergen, NJ
Passaic, NJ

Billings. MT ............................
Yellowstone, MT

Biloxi-Gullport, MS ............................................
Hancock, MS
Harrison, MS

Binghamton, NJ ..... ..............
Broome, NY
Toga, NY

B irm ingham , A L .................................................
Blount, AL
Jefferson. AL
Saint Clair, AL
Shelby. AL
Walker. AL

B ism arck, N D ...................................... .........
Burleigh, ND
Morton, ND

Bloomington, IN .........................
Monroe, IN

Bloomington-Normal, IL ....................
McLean, IL

B oise C ity, ID ...................................................
Ada, ID

*Boston-Lawrence-Salem-LowelI-Brockton,
MA ...............................
Essex, MA
Middlesex, MA
Norfolk, MA
Plymouth, MA
Suffolk, MA

Boulder-Longmont, CO ..................................
Boulder, CO

B radenton, FL ...................................................
Manatee. FL

Brazoria, TX ........................................ . ..
Brazoria, TX

Brem erton, W A ..................................................
Kitsap, WA

Bridgeport-Stamford-Norwalk-Danbury, CT ....
Fairfield, CT

Brownsville-Hadingen, TX .................
Cameron, TX

Bryan-College Station, TX ..................
Brazos, TX

B uffalo . N Y ........................................................
Erie, NY

Burlington, NC .........................
Alamance, NC

B urlington , V T ....................................................
Chittenden, VT
Grand Isle, VT

Caguas, PR ..........................
Caguas, PR
Gurabo, PR
San Lorenz, PR
Aguas Buenas, PR
Cayey, PR
Cidra, PR

Canton, OH ............... :.......................
Carroll. O+4
Stark, OH

Casper, W Y .......................................................

Wage
index

0.9600

1.0160

1.0492

0.8163

0.8370

0.9321

0.8059

0.9256

0.8766

0.8878

0.7833

0.8855

0.9753

1t1804

1.0736

0.8727

0.8943

0.9631

1.1900

0.8597

0.9485

0.8905

0.7936

0.9354

0.4586

0.8449

0.8887
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ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Natrona, WY
Cedar Rapids, IA ....................................

Linn, IA
Champaign-Urbana-Rantoul, IL .......................

Champaign, IL
C harleston, SC .. : .............................................

Berkeley, SC
Charleston, SC
Dorchester, SC

Charleston, W V .................................................
Kanawha, WV
Putnam, WV

"Charotte-Gastonia-Rock Hill, NC-SC ..........
Cabarrus, NC
Gaston, NC
Lincoln, NC
Mecklenburg, NC
Rowan, NC
Union, NC
York, SC

Charlottseville, VA .............................................
Albermarle, VA
Charlottesville City, VA
Fluvanna, VA
Greene, VA

Chattanooga, TN-GA ......................................
Catoosa, GA
Dade, GA
Walker, GA
Hamilton, TN
Marion, TN
Sequatchie, TN

Cheyenne, WY ....................
Laramie, WY

*Chicago, IL ................................................
Cook, IL
Du Page, IL
McHenry, IL

Chico, CA ...........................
Butte, CA

*Cincinnati, OH-KY-IN ...................................
Dearborn, IN
Boone, KY
Campbell, KY
Kenton, KY
Clermont, OH
Hamilton, OH
Warren, OH

Clarksville-Hopkinsville, TN-KY ......................
Christian, KY
Montgomery, TN

*Cleveland, OH .........................
Cuyahoga, OH
Geauga, OH
Lake, OH
Medina, OH

Colorado Springs, CO ......................................
El Paso, CO

Columbia, MO.........................
Boone, MO

Colum bia, SC ....................................................
Lexington, SC
Richland, SC

Columbus, GA-AL ............................................
Russell, AL
Chattanoochee, GA
Muscogee, GA

*Columbus, OH ............ a .............................
Delaware, OH
Fairfield, OH
Franklin, OH
Licking, OH
Madison, OH
Pickaway, OH
Union, OH

0.7528

0.8741

0.8328

0.9688

0.9462

0.9611

0.9194

0.7773

1.0513

1.0977

0.9817

0.7379

1.0734

0.9812

0.9502

0.8937

0.7368

0.9669

ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Corpus Christi, TX ............................................
Nueces, TX
San Patricio, TX

Cumberland, MD-WV ......................................
Allegeny, MD
Mineral, WV

*Dallas, TX ............................
Collin, TX
Dallas, TX
Denton, TX
Ellis, TX
Kaufman, TX
Rockwall. TX

Danvile, VA .......................................................
Danville City, VA
Pittsylvania, VA

Daveport-Rock Island-Moline, IA-IL ..............
Scott, IA
Henry, IL
Rock Island, IL

Dayton-Springfield, OH ....................................
Clark, OH
Greene, OH
Miami, OH
Montgomery, OH

Daytona Beach, FL ...........................
Volusia, FL

Decatur, AL .......................................................
Decatur City, AL
Lawrence, AL
Morgen. AL

Decatur, IL ........................................................
Macon, IL

*Denver, OC ................................................
Adams, CO
Arapahoe, CA
Denver, CO
Douglas, CO
Jefferson, CO

Des Moines, IA ..................................................
Dallas, IA
Polk, IA
Waren, IA

*Detroit, MI ..................................................
Lapeer, MI
Livingston, M1
Macomb, MI
Monroe, MI
Oakland, MI
Saint Clair, MI
Wayne, Ml

Dothan, AL ........................................................
Dale, AL
Houston, AL

Dubuque, IA .......................................................
Dubuque, IA

Duluth, MN-WI .............................................
St. Louis, MN
Douglas, WI

Eau Claire, WI ....................................................
Chippewa, Wl
Eau Claire, WI

El Paso, TX ........................................................
El Paso, TX

Elkhart-Goshen, IN ...........................................
Elkhart, IN

Elmira, NY ..........................................................
Chemung, NY

Enid, OK .............................................................
Garfield. OK

Erie, PA ..............................................................
Erie, PA

Eugene-Springfield, OR ....................................
Lane, OR

Evansville, IN-KY ...............................................

0.8909

0.8184

0.9634

0.7823

0.8467

0.9727

0.8903

0.7484

0.8282

1.0753

0.9167

1.0822

0.7566

0.8371

0.9513

0.8484

0.8710

0.7833

0.8848

0.8909

0.9151

1.0159

0.9423

ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Posey, IN
Vanderburgh, IN
Warrick, IN
Henderson, KY

Fargo-Moorhead, ND-MN ................................
Clay, MN
Cass, ND

Fayetteville, NC ..........................
Cumberland, NC

Fayetteville-Sprngdale, AR .............................
Washington, AR

Flint, M I .........................................................
Genesee, MI

Florence, AL .....................................................
Colbert, AL
Lauderdale, AL

Florence, SC .............................................
Florence, SC

Fort Collins-Loveland, CO ...............................
Larimer, CO

Fort Lauderdale-Hollywood-Pompano
Beach, FL ................................................
Broward, FL

Fort Myers-Cape Coral, FL .............................
Lee, FL

Fort Pierce, FL ..................................................
Martin, FL
St. Lucie, FL

Fort Smith, AR-OK ...........................................
Crawford, AR
Sebastian, AR
Sequoyah, OK

Fort Walton Beach, FL ....................................
Okaloosa, FL

Fort Wayne, IN .... ........ .......
Allen, IN
De Kalb, IN
Whitley, IN

*Fort Worth-Arlington, TX ...............................
Johnson, TX
Parker, TX
Tarrant TX

Fresno, CA ............................
Fresno,' CA

Gadsden, AL .....................................................
Etowah, AL

Gainesville, FL ..................................................
Alachua, FL
Bradford, FL

Galveston-Texas City, TX ...............................
Galveston, TX

Gary-Hammond, IN ..........................................
Lake, IN
Porter, IN

Glens Falls, NY ................................................
Warren, NY
Washington, NY

Grand Forks, ND ..............................................
Grand Forks, ND

Grand Rapids, Ml .............................................
Kent, MI
Ottawa, MI

Great Falls, MT ................................................
Cascade, MT

Greeley, CO ................................................
Weld, CO

Green Bay, WI..................................................
Brown, WI

Greensboro-Winston-Salem-High Point. NC.
Davidson, NC
Davie, NC
Forsyth, NC
Guilford, NC
Randolph, NC
Stokes, NC

0.9702

0.8292

0.7986

1.1539

0.7714

0.8425

1.0234

1.0352

0.9795

1.1036

0.7928

0.8937

0.8999

0.9743

1.0733

0.8196

0.8795

0.9424

0.9592

0.9227

0.9573

0.9879

0.9987

0.9354

0.9581

0.9161
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ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county
equivalents)

Yadkin, NC
Greenville-Spartanburg, SC ...................

Greenville, SC
Pickens. SC
Spartanburg, Sc

Hagerstown. M D ................................................
Washington, MD

Hamilton-Middletown, OH ................................
Butler, OH

Harrisburg-Lebanon-Carlisle, PA .....................
Cumberland, PA
Dauphin. PA
Lebanon, PA
Perry, PA

"Hartford-Midletown-New Britain-Bristol,
CT ............... . ............
Hartford. CT
Litch eld, CT
Middlesex, CT
Tolland, CT

Hickory, NC ........................................................
Alexander, NC
Burke, NC
Catawba, NC

Honolulu, H I ................................................ ....
Honolulu, HI

Houma-Thibodaux, LA ......................................
Lafourche, LA
Terrebonne, LA

'Houston, TX ..........................................
Fort Bend. TX
Hanis, TX
Liberty, TX
Montgomery, TX
Walter, TX

Huntington-Ashland, WV-KY-OH ....................
Boyd, -KY
Carter, KY
Greenup, KY
Lawrence, OH
Cabell, WV
Wayne, WV

Huntsville, AL . ... . . .............
Madison, AL

Indianapolis, IN ................................................
Boone, IN
Hamilton. IN
Hancock, IN
Hendricks, IN
Johnson. IN
Marion. IN
Morgan, IN
Shey, IN

Iowa Cty, IA ................. . . ............
Johnson. IA

Jackson, MI ...................... ........
Jackson. MI

Jackson, M S ......................................................
Hinds, MS
Madison. MS
Rankin, MS

Jackson. TN .......................................................
Madison, TN

Jacksonville, FL ...................................
Clay. FL
Duval, FL
Nassau, FL
St. Johns, FL

Jacksonville, NC ..............................
Onslow. NC

Jamestown-Dunkirk, NY ..................................
Chatauqua. NY

Janesville-Beloit. WI .........................................
Rock. WI

Jersey City. NJ ...................................

Wage
Index

0.8019

0.9154

0.9149

0.9914

1.1905

0.8663

1.1575

0.7341

0.9931

0.9434

0.8831

0.9658

0.9524

0.8882

0.7730

0.8325

0.9047

0.7938

0.6631

0.8443

1.0648

ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

(Areas that quality as large urban areas are
designated with an asterisk]

Urban area "(constituent counties or county Wage
equivalents) T index

Hudson, NJ
Johnson City-Kingsport-Bristo, TN-VA ..........

Carter, TN
Hawkins, TN
Sullivan, TN
Unicol. TN
Washingtonm TN
Bristol City, VA
Scott, VA
Washington, VA

Johnstown, PA ..................................................
Cambria. PA
Somerset, PA

Joliet, IL .............................................................
Grundy, IL
Will, IL

Joplin, M O ........................................................
Jasper, MO
Newton. MO

Kalamazoo, MI ........................................... ......
Kalamazoo, MI

Kankakee, IL . ... .......................... .............
Kankakee. IL

'Kansas City, KS-MO .....................................
Johnson. KS
Leavenworth, KS
Miami, KS
Wyandotte. KS
Cass. MO
Clay, MO
Jackson. MO
Lafayette. MO
Platte, MO
Ray, MO

Kenosha. WI ....................................................
Kenosha. WI

Killeen-Temple, TX ........................................
Bell, TX
Coryell, TX

Knoxville. TN ....................................................
Anderson, TN
Blount, TN
Grainger, TN
Jefferson, TN
Knox, TN
Sevier, TN
Union, TN

Kokomo, IN ................................................
Howard, IN
Tipton, IN

LaCrosse, WI ....................................................
LaCrosse, WI

Lafayette, LA ..................................
Lafayette. LA
St. Marlin, LA

Lafayette, IN ................ ........ .....
Tippecanoe, IN

Lake Charles, LA ..... ..................
Calcasieu, LA

Lake County, IL ................................................
Lake. IL

Lakeland-Winter Haven, FL .......................
Polk, FL

Lancaster, PA ..................................................
Lancaster, PA

Lansing-East Lansing, Mt ...............................
Clinton. MI
Eaton, MI
Ingham, MI

Laredo. TX ................ ...... ......
Webb, TX

Las Cruces, NM ...............................................
Dons Ana. NM

Las Vegas, NV ................................................
Clark, NV

0.8665

0.8809

1.0504

0.7953

1.1705

0.8485

0.9584

0.8851

1.1290

0.8689

0.9486

0.8952

0.8223

0.8619

0.8371

0.9404

0.7939

0.9274

1.0218

0.7275

0.7900

1.0626

ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

(Areas that quality as large urlpn areas are
designated with an asteisk]

Urban area (constituent counties or county Wage
equivalents) I ndex

Law rence, KS ...................................................
Douglas, KS

Lawton, OK ................................................
Comanche, OK

Lewiston-Aubum, ME .....................
Androscoggin, ME

Lexington-Fayette, KY ........................
Bourbon, KY
Clark. KY
Fayette, KY
Jessamine, KY
Scott. KY
Woodford, KY

Li O H ........................................................
Allen, OH
Auglaize, OH

Lincoln, N E ......................................................
Lancaster, NE

Little Rock-North Little Rock, AR ...................
Faulkner, AR
Lonoke, AR
Pulaski, AR
Saline, AR

Longview-Marshall, TX .....................
Gregg, TX
Harrison. TX

Lorain-Elyria, OH ..............................................
Lorain, OH

*Los Angeles-Long Beach. CA ......................
Los Angeles, CA

Louisville. KY-IN ...............................................
Clark, IN
Floyd. IN
Harrison, IN
Bullltt, KY
Jefferson. KY
Oldham, KY
Shelby. KY

Lubbock, TX .....................................................
Lubbock, TX

Lynchburg. VA . .. . . .............
Amherst, VA
Campbell, VA
Lynchburg City, VA

Macon-Warner Robins, GA .............................
Bibb, GA
Houston, GA
Jones, GA
Peach, GA

Madison, WI .................................
Dane. W

Manchester-Nashua, NH ................................
Hiltsborough. NH
Merrimack, NH

Mo4nlield OH ........... . ............
Richland, OH

M ayaguez, PR ..............................................
Anasco, PR
Cabo Ro. PR
Hormigueros, PR
Mayaguez, PR
San German, PR

McAlfen-Edinburg7Mission, TX ........................
Hidalgo, TX

M edford, O R .............................................
Jackson, OR

Melboume-Titusvlle. FL ....................
Brevard, FL

Memphis, TN-AR-MS ............. ..
Crittenden, AR
Do Soto. MS
Shelby, TN
Tipton, TN

Merced, CA ............... .....
Merced, CA

0.7443

0.8384

0.8324

0.8443

0.8449

0.8952

0.8416

0,888

0.0892

1.2352

0.9088

0.8788

0.8540

0.8800

1.0307

1.0128

0.8389

0.4709

0.7712

1.0041

0.8727

09086

1.0310

45551
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ADDENDUM-WAGE INDEX FOR URBAN

AREAS-Continued

[Areas that qeahfy as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

*Miami-Hialeah, FL .......................
Dade, FL

Middlesex-Somerset-Hunterdon, NJ ....
Hunterdon, NJ
Middlesex, NJ
Somerset, NJ

Midland, TX ..........................
Midland, TX

*M ilw aukee, W I ................................................
Milwaukee. WI
Ozaukee, WI
Washington, WI
Waukesha, WI

*Minneapolis-St. Paul, MN-WI ........................
Anoka, MN
Carver, MN
Chisago, MN
Dakota, MN
Hennepin, MN
Isanti. MN
Ramsey, MN
Scott, MN
Washington, MN
Wright, MN
St. Croix, WI

M obile, A L ........................................................
Baldwin, AL
Mobile, AL

M odesto, CA ................................................
Stanislaus, CA

Monmouth-Ocean, NJ ......................................
Monmouth, NJ
Ocean, NJ

M onroe, LA ........................................................
Ouachita, LA

M ontgom ery, AL ................................................
Autauga, AL
Elmore, AL
Montgomery, AL

M uncie, IN .! ........................................................
Delaware, IN

M uskegon, M I .............................................
Muskegon, MI

N aples, F L ..........................................................
Collier, FL

Nashville. TN ................................................
Cheatham, TN
Davidson. TN
Dickson, TN
Robertson. TN
Rutherford, TN
Sumner, TN
Williamson, TN
Wilson, TN

'Nassau-Suffolk. NY .........................................
Nassau, NY
Suffolk, NY

New Bedford-Fall River-Attleboro, MA ...........
Bristol, MA

New Haven-Waterbury-Meriden, CT ..............
New Haven, CT

New London-Norwich, CT ...............................
New London, CT

*New O rleans, LA ............................................
Jefferson, LA
Orleans, LA
St. Bernard, LA
St. Charles, LA
St. John The Baptist, LA
St. Tammany, LA

*New York, NY .......................
Bronx. NY
Kings. NY
New York City, NY
Putnam, NY

0.9950

1.0405

1.0372

0.9715

1.0813

0.8241

1.1383

0.9940

0.7860

0.7735

0.8427

0.9849

1.0320

0.9393

1.2149

1.1708

1.2090

1.1566

0.8985

1.3455

ADDENDUM-WAGE INDEX FOR URBAN

AREAS-Continued

[Areas that quality as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Queens, NY
Richmond, NY
Rockland, NY
Westchester, NY

*New ark, N J .....................................................
Essex, NJ
Morris, NJ
Sussex, NJ
Union, NJ

Niagara Falls, NY .............................
Niagara, NY

'Norfolk-Virginia Beach-Newport News, VA..
Chesapeake City, VA
Gloucester, VA
Hampton City, VA
James City Co., VA
Newport News City, VA
Norfolk City, VA
Poquoson, VA
Portsmouth City, VA
Suffolk City, VA
Virginia Beach City, VA
Williamsburg City, VA
York, VA

*Oakland, CA ..............................................
Alameda, CA
Contra Costa, CA

O cala, FL ............................................................
Marion, FL

O dessa, TX ........................................................
Ector, TX

Oklahoma City, OK ...........................................
Canadian, OK
Cleveland, OK
Logan, OK
McClain, OK
Oklahoma, OK
Pottawatomie, OK

Olympia, WA ......................................................
Thurston, WA

Omaha, NE-IA ...................................................
Pottawattamle. IA
Douglas, NE
Sarpy, NE
Washington, NE

Orange County, NY ...........................................
Orange, NY

*O rando, FL .....................................................
Orange, FL
Osceola, FL
Seminole, FL

Owensboro, KY ..........................
Davies, KY

Oxnard-Ventura, CA .........................................
Ventura, CA

Panama City, FL ........................................
Bay, FL

Parkersburg-Maretta, WV-OH .......................
Washington, OH
Wood, WV

Pascagoula, MS ...............................................
Jackson, MS

Pensacola, FL...................................................
Escambia, FL
Santa Rosa, FL

P eoria , IL ..........................................................
Peoria, IL
Tazewell, IL
Woodford, IL

*Philadelphia. PA-NJ .......................................
Burlington, NJ
Camden, NJ
Gloucester, NJ
Bucks, PA
Chester, PA

1.0734

0.8398

0.8511

1.4128

0.8611

1.0835

0.9228

1.0997

0,8985

0.9193

0.9617

0.8148

1.1787

0.8629

0.8536

0.8767

0.8620

0.8706

1.0947

ADDENDUM-WAGE INDEX FOR URBAN

AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) I index

Delaware, PA
Montgomery, PA
Philadelphia. PA

*Phoenix, AZ ....................................................
Maricopa, AZ

Pine Bluff, AR ....... ; ........... ..........................
Jefferson, AR

'Pittsburgh, PA ...........................................
Allegheny, PA
Fayette, PA
Washington, PA
Westmoreland, PA

Pittsfield, MA .....................................................
Berkshire, MA

Ponce, PR .........................................................
Juana Diaz, PR
Ponce, PR

Portland, ME .....................................................
Cumberland, ME
Sagadahoc, ME
York, ME

*Portland, OR .............................................
Clackamas, OR
Multnomah, OR
Washington, OR
Yamhill, OR

Portsmouth-Dover-Rochester, NH ...........
Rockingham, NH
Stratford, NH

Poughkeepsie, NY .............................................
Dutchess, NY

*Provldence-Pawtucket-Woonsocket, RI
Bristol, RI
Kent, RI
Newport. RI
Providence, RI
Washington, RI

Provo-Orem, UT ...............................................
Utah, UT

Pueblo, CO .........................................................
Pueblo, CO

Racine, WI ......................................................
Racine, WI

Raleigh-Durham, NC .........................................
Durham, NC
Franklin, NC
Orange, NC
Wake, NC

Rapid City, SD ..................................................
Pennington, SD

Reading, PA .......................................................
Barks, PA

Redding, CA .......................................................
Shasta, CA

Reno, NV ............................................................
Washoe, NV

Richland-Kennewick, WA ................................
Benton, WA
Franklin, WA

Richmond-Petersburg, VA ..............................
Charles City Co., VA
Chesterfield, VA
Colonial Heights City, VA
Dinwiddle, VA
Goochland, VA
Hanover, VA
Henrico, VA
Hopewell City, VA
New Kent, VA
Petersburg City. VA.
Powhatan, VA
Prince George. VA
Richmond City, VA

*Riverside-San Bernardino, CA ....................
Riverside, CA

1.0424

0.6976

1.0123

1.0778

0.4599

0.9253

1.1571

1.0042

1.0443

1.0291

1.0226

0.8718

0,9627

0.9461

0.8396

1.0267

1.0545

1.1613

0.9398

0.9413

1 1103

45552
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ADDENDUM-WAGE INDEX FOR URBAN

AREAS-Continued

(Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county
equivalents)

San Bernardino, CA
Roanoke, VA .....................................................

Botetourt. VA
Roanoke, VA
Roanoke City, VA
Salem City, WA

Rochester, MN ................................................
Olmsted, MN

*Rochester, NY ................................................
Livingston, NY
Monroe, NY
Ontario, NY
Orleans. NY
Wayne. NY

Rockford, IL . ... . . . ............
Boone, IL
Winnebago, IL

'Sacramento, CA ..................
Eldorado, CA
Placer, CA
Sacramento. CA
Yolo, CA

Saginaw-Bpy City-Midland, MI .........................
Bay, MI
Midland. MI
Saginaw, MI

St Cloud, MN.........
Benton, MN
Sherbume, MN
Steams, MN

St Joseph. MO ........................
Buchanan, MO

*St Louis, MO-IL ........... ........................
Clinton, IL
Jersey, IL
Madison, It.
Monroe, IL
St Clai, IL
Franklin, MO
Jefferson, MO
St. Charles, MO
St. Louis, MO
St Louis City, MO

Salem. OR ..................................................
Marion, OR
Polk. OR

Salinas-Seaside-Monterey, CA .......................
Monterey, CA

*Salt Lake City-Ogden, UT .............................
Davis, UT
Salt Lake. UT
Weber, UT

San Angelo. TX ..........................
Tom Green, TX

'San Antonio, TX ..............................................
Bexar, TX
Cornal, TX
Guadalupe, TX

'San Diego, CA ................................................
San Diego, CA

*San Francisco. CA ..........................................
Matin, CA
San Francisco. CA
San Mateo, CA

*San Jose, CA . ....................................
Santa Clara, CA

"San Juan PR .................................................
Barcelona, PR
Bayoman, PR
Canovanas, PR
Carolina, PR
Catano. PR
Corozal, PR
Dorado, PR
Fajardo, PR

Wage
index

0.8281

1.1025

0.9706

0.9279

1.2257

1.0479

0.8915

0.9410

0.9384

0.9833

1.3035

0.9928

0.8136

0.8448

1.1929

1.4521

1.4893

0.4985

ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Florida, PR
Guaynabo, PR
I-umacao, PR
Juncos, PR
Los Piedras, PR
Loiza, PR
Luguillo, PR
Manati, PR
Naranjito, PR
Rio Grande, PR
San Juan, PR
Toe Alta, PR
Toe Baja, PR
Trojilo Alto, PR
Vega Alta, PR
Vega Baja, PR

Santa Barbara-Santa Maria-Lompoc, CA.
Santa Barbara, CA

Santa Cruz, CA .................................................Santa Cruz, CA
Santa Fe, NM ................... . .........

Los Atamos, NM
Santa Fe. NM

Santa Rosa-Petaluma, CA ..............................
Sonoma, CA

Sarasota, FL .....................................................
Sarasota, FL

Savannah, GA ....... ...... . . ............
Chatham, GA
Effingham, GA

Scranton-Wilkes Barre, PA ........................
Columbia, PA
Lackawanna, PA
Luzeme, PA
Monroe, PA
Wyoming, PA

*Seattle, W A ..................................................
King. WA
Snohomish, WA

Sharon, PA ........................................................
Mercer, PA

Sheboygan, WI .................................................
Sheboygan, WI

Sherman-Denison, TX .....................................
Grayson, TX

Shreveport LA ......... ........ ........................
Bossier, LA
Caddo, LA

Sioux City, IA-NE ..............................................
Woodbury, -IA
Dakota, NE

Sioux Falls, SD ..................
Minnehaha, SO

South Bend-Mishawaka. IN .......................
St Joseph, IN

Spokane, WA ...................
Spokane, WA

Springfield, IL ..................................................
Menard, It.
Sangamon, IL

Springfield, MO .................................................
Christian, MO
Greene, MO

Springfield, MA ................................................
Hampden, MA
Hampshire. MA

State College, PA ......................................
Centre, PA

Steubenville-Weirton, OHAV .........................
Jefferson, OH
Brooke. WV
Hancock, WV

Stockton, CA ........ ....................................
San Joaquin, CA

Syracuse, NY - .. ... ....................

1.1800

1.1814

0.9158

1.2973

0.9777

08324

0,8912

1.0866

0.8910

0.8868

0.9085

0.9295

0.800

0.8829

1.0179

1.0687

0.9292

0.8079

0.9614

0.9897

0.8708

1.1784

0.9912

ADDENDUM-WAGE INDEX FOR URBAN
AREAS-Continued

[Areas that qualify as large urban areas are
designated with an asterisk]

Urban area (constituent counties or county Wage
equivalents) index

Madion, NY
Onondaga, NY
Oswego, NY

Tacoma, W A .............................................
Pierce, WA

Tallahassee, FL .............................. ; .................
Gadsden, FL
Leon, FL

*Tampa-8J. Petersburg-Clearwater, FL .........
Hernando, FL
Hilisborough, FL
Pasco, FL
Pinellas, FL

Terre Haute, IN ..................................................
Clay, IN
Vigo. IN

Texarkana-TX-Texarkana. AR .......................
Miller, AR
Bowie, TX

Toledo. OH .....................................................
Fulton, OH
Lucas, OH
Wood, OH

Topeka, KS .......................................................
Shawnee, KS

Trenton, NJ... ...................
Mercer, NJ

Tucson, AZ ..................................................
Pima, AZ

Tulsa, OK .............................
Creeks, OK
Osage, OK
Rogers, OK
Tulsa, OK
Wagoner, OK

Tuscaloosa, AL ..........................
Tuscaloosa, AL

Tyler, TX ..........................................................
Smith, TX

Utica-Rome, NY ................................................
Herkimer, NY
Oneida, NY

Vallejo-Fairfield-Napa. CA ...............................
Napa, CA
Solano. CA

Vancouver, W A .................................................
Clark, WA

Victoria, TX .................................................
Victoria, TX

Vineland-Millville-Brndgeton NJ....................
Cumberland, NJ

Visalia-Tulare-Porterville, CA .........................
Tulere, CA

Waco, TX .............................
McLennan, TX

°Washington, DC-MD-VA ..............................
District, of Columbia, DC
Calvert, MD
Charles. MD
Frederick, MD
Montgomery, MD
Prince Georges, MD
Alexandria City, VA
Arlington, VA
Fairfax, VA
Fairfax City. VA
Falls Church City, VA
Loudoun, VA
Manassas City, VA
Manassas Park City, VA
Prinoe William, VA
Stafford, VA

Waterloo-Cedar Falls, IA ..................................
Black Hawk. IA
Bremer, IA

0.9631

0.9216

0.9244

0.8823

0.7903

0.8710

0.9299

1.0034

0.9616

0.8573

0.8518

0.9833

0.8398

1.2912

1.0708

0.8990

0.9645

1.0388

0.7811

1.0966

0.8639

45553
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ADENOUM-WAGE INDEX FOR URBO
AREAs-Continued

[Areas that quality s a urban weas ae
designated wth an sterIk]

Urban area (constituent counties of county
eqvalents)

Wausau, WI .................................
Marathon, WI

West Palm Beach-Boca Raton-Dekay
Beach, FL ..... _.. ....... .. . ....................

Palm Beach, FL
Wheein. WV.OH.

Beftnont, OH
Marshall. WV
Oio, WV

Wichita, KS ...................................... .
Butler, KS
Harvey, KS
Sedgw.ck, KS

Wichita Falls, TX ...................
wictiltTX

Williamsport, PA ..... . .............................
Lycoming, PA

Wilmington, DE-NWMD ...............
New Castle, DE
Cecil. MD
Salem, NJ

W ilmington, NC ..........................................
New Hanover, NC

Worcester-Fitchburg-Leomlnster, MA ...........
Worcesler, MA

Yakma, WA ..............................
Yakima, WA

York, PA . ................ ......................

Adems, PA
York. PA

Youngaown-W en, OH ..........................
Mahoning, OH
Trumbull, OH

Yuba City, CA ......................................
Sutter, CA
Yube, CA

Yuma, AZ

0.9744

1.0227

0.6923

0.9806

0.8169

0.878

1.0080

0.8708

0.9m

1.0107

0.8 6

0.99W2

1.0159

0.8743

WAGE tNMDX FOR RURAL AREAS

Nonurban area Wag
Ind=

Alaba ........................
Aaska ............... ....
AII[naa.......................................

Cola ....... ........

Delaware . ... ..........................
Florida .....................

0.7130
1.3492
0.8743
0.8976
1.0159
0.8412
1.1900
0.858
0.8727

WAGE INOEX FOR RURAL AREAS-
Continued

Nonurben area

Ha,-walV ....................

Idaho ..................... .....

Illnos ............... . . .....................
Indiana ........ ..... ..
Kewans ............................

Kentucky ..................................
Louisiana ................................
Maine .......................................................
Maryland .............................................
Massachusetts .................................
M ichigan ..............................................
Minnesota...................................

0.7770
10.9614
0.9101
0.76M6
0.7833
0.7528
0.7443
0.-7790
0.7361
0.8324
0.8058S
1.1708
0.882
0.8305

Mississippi . ............... 0.6W
Missouri .......................................... 0.7246
Montana ............................. .51
Nebraska ............................................ 0.6"2
Nevada ..... ............. .. . .

New Hampshire .............................. 0.9543
New Jersey I ..........................
New Mex.o .............................. ..... 0.8317
New York ........................ ............. .8
North Carob .. ........... . . 0.7m
North Dakota ......................................... 0.7715
Ohio0 .. . ............................. .................. .. 9

Dreaon .................................................
0.73N
0.9603

Puerto Rico ....... . .......... 0.4331
Rhode IslandI ...........................................
South Carolina ....................................... .
South Dakota ................. ....... 0.71
Tennessee ....................................... 0.7337
Texas ..... ...... ...... ................................. . 75

Utah ......................... .......... ................ 0.9040
Vermont ...... . 0.9702
Virginia ..... . . . ... ........... .723
Washington ........................................ 0.931
Wes Woni ................................. ....*644
Wisconsin ....................................... 843

SAll courties within the State are classified uuwn

WAGE INDEX VALUES FOR COUNTIES THAT
ARE DEEMED URBAN-COMPUTED AS SEPA-
RATE URBAN AREAS

County Urban area Wade

Lknesone, Hunsvile, ML..... 08477

AL..
Marshal. AL Huntvile, AL .. _......... 0.8477

WAGE INDEX VALUES FOR COUNTIES THAT
ARE DEEMED URBAN-COMPUTED AS SEPA-
RATE URBAN AREAS--Continued

couniv uban a 0a

Charlotte, FL..
Indian River,

FL
Christiar IL...
Macoupin,

IL
Mason, IL ......
Clinton IN...

Henry. IN.
Owen, IN ...--

Jefferson, KS.
Allegan, MI.
Barry, MI .......
lonia, MI ....

Leawee,

MI.
Shiawassee,

Ml.

Tuscola, Mt....

Van Buren,
Ml.

ClAton, MO..
Cass, NE.
Currhuck.

NC.
Genesee,

NY.
Columbiaria.

OH.
Morrow. OH....
Preble, OH.._
Lawrence PA.
Cherokee, SC.

Bedford, VA ....
Fredericks-

burg city,
VA.

Isle of Wht,
VA.

Spotsylvartia,
VA.

Jefferson.
WI.

Watworth,
WL

Jefferson,
WV.

LIncoK WV ....

Sarasota, FL
Fort Pierce, FL __

Springfield, IL .............
SL Louis. MO-IL .

Peoria, IL .............
Lafayette, IN
Anderson,
elooMon N___
Topeka, KS ......
Grand Rapids, MI ..........
Battle Creek, MI._..........
Lansing-East Lansing,

MI.
Ann Arbor,

Ftlt, MI ... .......

Saginaw-Bay City-
Midland, Mi.

Kalamazoo, MI .......

Kansas Ciy,, KS-MO.....
Omaha. NE .............
Norfolk-VA Beach-

Newport News, VA.
Rochester, NY...........

Beaver County, PA__

Mansfield, OH .......
Dayton-Springfield. OH.
Beaver County, PA_._.
Greenville-

Spartanburg, SC.
Roanoke, VA ...................
Washington, DC-MD-

VA.

Norfolk-VA Beach-
Newport News, VA.

Washington, DC-MD-
VA.

Milwaukee, W1

Milwaukee, WI .........

Washington, DC-MO-
VA.

chareston, WV.....

0.9442
1.8258

0.9489
0.01111

0.6706
0.8619
079679
0.793m

119679
0.90m
1.0041

1.1061

1.1203

1.0206

1.1189

O.9584
0.8m8
o0.611

0.9447

0.8449
0.9727
0.9447
0.8772

0.8163
1.0936

0.8611

1.0936

0.9690

1.0936

0.93
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Title 3- Notice of September 30, 1992

The President Continuation of Haitian Emergency

On October 4, 1991, by Executive Order No. 12775, I declared a national
emergency to deal with the unusual and extraordinary threat to the national
security and foreign policy of the United States constituted by the grave
events that had occurred in the Republic of Haiti to disrupt the legitimate
exercise of power by the democratically elected government of that country.
On October 28, 1991, by Executive Order No. 12779, I took additional measures
by prohibiting, with certain exceptions, trade between the United States and
Haiti. Because the assault on Haiti's democracy represented by the military's
forced exile of President Aristide continues to pose an unusual and extraordi-
nary threat to the national security, foreign policy, and economy of the United
States, I am continuing the national emergency with respect to Haiti in
accordance with section 202(d) of the National Emergencies Act (50 U.S.C.
1622(d)).

This notice shall be published in the Federal Register and transmitted to the
Congress.

THE WHITE HOUSE,
Washington, September 30, 1992.

[FR Doc. 92-24057

Filed 9-30-92. 11:41 am]

Billing code 3195-01-M

Editorial note: For the President's message to Congress on the continuation of the emergency, see
issue 40 of the Weekly Compilation of Presidential Documents.
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CFR ISSUANCES 1992
January-July 1992 Editions and Projected October,
1992 Editions

This list sets out the CFR issuances for the January-July 1992
editions and projects the publication plans for the October, 1992
quarter. A projected schedule that will include the January, 1993
quarter will appear in the first Federal Register issue of January.
For pricing Information on available 1991-1992 volumes
consult the CFR checklist which appears every Monday In the
Federal Register.
Pricing Information is not available on projected issuances. The
weekly CFR checklist and the monthly Ust of CFR Sections
Affected will continue to provide a cumulative list of CFR titles and
parts, revision date and price of each volume.
Normally, CFR volumes are revised according to the following
schedule:

Titles 1-16--January 1
Titles 17-27-April 1
Titles 28-41-July I
Titles 42-50--October 1

All volumes listed below will adhere to these scheduled revision
dates unless a notation in the listing indicates a different revision
date for a particular volume.
*Indicates volume is still in production.

Titles revised as of January 1, 1992 editions:

Title

CFR Index

1-2

3 (Compilation)

4

5 Parts:
1-699
700-1199
1200-End

6 [Reserved]

7 Parts:
0-26
27-45
48-51
52
53-209
210-299
300-399
400-699
700-899
900-999
1000-1059
1060-1119
1120-1199
1200-1499
1500-1899
1900-1939
1940-1949
1950-1999
2000-End

s

o Parts:

1-199
200-End

10 Parts:
0-50
51-199
200-399 (Cover only)
400-499
500-End

11

12 Parts:
1-199
200-219
220-299
300-499
500-599
600-End

13

14 Parts:
1-59
60-139
140-199
200-1199
1200-End

15 Parts:
0-299
300-799
800-End

16 Parts-
0-149
150-999
1000-End

17 Parts:
1-199
200-239
240-End

18 Parts:
1-149
150-279
280-399
400-End

19 Parts:
1-199
200-End

20 Parts:
1-399
400-499
500-End

21 Parts-
1-99
100-169
170-199
200-299
300-499
500-599
600-799
800-1299
1300-End

22 Parts:
1-299
300-End

23

24 Parts:
0-199
200-499
500-699
700-1699
1700-End

25

26 Parts:
1 (§§ 1.0-1-1.60)
1 (§§ 1.61-1.169)
1 (§§ 1.170-1.300)
1 (§§ 1.301-1.400)
1 (§1 1.401-1.500)
1 (§§ 1.501-1.640)
1 (§§ 1.641-1.850)
1 (§§ 1.851-1.907)
1 (§§ 1.908-1.1000)
1 (§§ 1.1001-1.1400)
1 (§ 1.1401-End)
2-29
30-39
40-49
50-299
300-499
500-599 (Cover only)
600-End

27 Parts:
1-199
200-End (Cover only)

Titles revised as of July 1, 1992:

Title

28

29 Parts:
0-99
100-499
500-899
900-1899
1900-1910 (§§ 1901.1-

1910.999)
1910 (§ 1910.1000-End)
1911-1925 (Cover only)
1926
1927-End

30 Parts:
1-199
200-699
700-End

31 Parts:
0-199
200-End

32 Parts:
1-189
190-399
400-629
630-699 (Cover only)
700-799
800-End

33 Parts:
1-124'
125-199'
200-End

34 Parts:
1-299
300-399
400-End

35

36 Parts:
1-199
200-End*

37

38 Parts:
0-17 (Revised as of Sept. 1,
1992)
18-End (Revised as of Sept. 1.
1992)

39

40 Parts:
1-51
52'
53-60*
61-80
81-85
88-99*
100-149*
150-189
190-259*
260-299*
300-399
400-424
425-699
700-789

Titles revised as of April 1, 1992:
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Ch. 101"
Chs. 102-200 (Cover only)
Ch. 201-End

Projected October 1, 1992 editions:

45 Parts:
1-199
200-499
500-1199
1200-End

46 Parts:
1-40
41-69
70-89

790-End

41 Parts:
Chs. 1-100

90-139
140-155
156-165 (Cover only)
166-199
200-499
500-End

47 Parts:
0-19
20-39
40-69
70-79
80-End

48 Parts:
Ch. 1 (1-51)
Ch. 1 (52-99)
Ch. 2 (201-251)

Ch. 2 (252-299)
Chs 3-6
Chs. 7-14
Ch. 15-End

49 Parts:
1-99
100-177
178-199
200-399
400-999
1000-1199
1200-End

50 Parts:
1-199
200-599
600-End

iii

42 Parts:
1-399
400-429
430-End

43 Parts:
1-999
1000-3999
4000-End

. , - -
I I
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TABLE OF EFFECTIVE DATES AND TIME PERIODS-OCTOBER 192

This table is used by the Office of the dates, the day after publication is A new table will be published in the
Federal Register to compute certain counted as the first day. first issue of each month.
dates, such as effective dates and When a date falls on a weekend or
comment deadlines, which appear In holiday, the next Federal business day
agency documents. In computing these is used. (See 1 CFR 18.17)

DATE OF FR 15 DAYS AFTER 30 DAYS AFTER 45 DAYS AFTER 60 DAYS AFTER 90 DAYS AFTER
PUBLICATION PUBLICATION PUBLICATION PUBLICATION PU6UICATION PUBLICATION

November 16

November 16

November 19
November 20

November 23

November 23
November 23
November 27

November 30
November 30
November 30
December 3
December 4

December 7
December 7

December 7

December 10

December 11
December 14

December 14

November 30

December 1

December 4

December 7

December 7

December 7
December 8
December 14

December 14

December 14

December 15

December 18

December 21

December 21

December 21

December 22

December 28

December 28
December 28

December 28
October 30 November 16 November 30 December 14 December 29 January 28

October 1

October 2

October 5
October 6

October 7

October 8

October 9
October 13

October 14
October 15
October 16

October 19
October 20

October 21
October 22

October 23

October 26

October 27

October 28
October 29

October 16

October 19

October 20

October 21

October 22

October 23
October 26
October 28

October 29
October 30
November 2

November 3

November 4

November 5
November 6

November 9

November 10

November 12

November 12
November 13

November 2

November 2

November 4

November 5

November 6

November 9
November 9
November 12

November 13
November 16
November 16
November 18

November 19
November 20

November 23

November 23

November 25

November 27
November 27

November 30

December 30

December 31

January 4

January 4

January 5

January 6

January 7
January 11

January 12

January 13
January 14

January 19
January 19

January 19

January 21

January 21

January 25

January 25

January 26

January 27°

iv


