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FDA PUBLIC RELATIONS - 1529
Allen Retzlaff

In May of 1929 I was working for the Merchants Trade
Journal in Des Moines, Iowa. A magazine for the de¢part-
ment store personnel; "The Magazine That Helps You Sell”™,
I had been hired early in the year as the owner & pub-
lisher, Mr. Boreman, planned to buy a number of additional
trade magazines and expand his operations. The editor,
Arthur H. Brayton, was a very capable man and very easy to
work with.

My normal routine was to spend about 2 weeks oﬁ the
road visiting stores, getting acquainted with storé man-
agement people, picking up ideas for business impr?ve—
ment and writing these up for publication in the m#ga-
zine. Every store would have some new sales ideas iof
which it was proud. These usually made good copy and made
the inveolved individuals feel good to see their naﬁe in
print. The next two weeks I would be in the officg com-
pleting the writing of my material and dummying up 'the
book for the printer, As I was not married it was lan
ideal life and I was enjoying it. The atmosphere ét the
office was excellent and I felt 1 was learning a gdeat
deal about the business.

On a Sunday morning, toward the end of May, I was at




the printers doing some of the final workjon the book be-

fore printing., Our production manager, Dick Vauter, came
in to see how things were going and to visit. We had the
sort of outfit where it was not uncommon for staff to work
on a holiday especially just before the magazine was éut
to bed. He asked me if I had heard the latest news. Of
course I hadn't. He said, "You know, of gourse, that the
boss is down in New York City." I allowed as I had heard
that Mr. Boreman was there to complete the deal for the
new magazine he was buying. "Yes" said the Treasurer,
"The news is that he is not buying.”

I showed my surprise. "What Happened?"

"I understand"”, said the PM, "that the boss's astro-
loger called him last night and told him the stars were
out of kilter, things didn't look right and he shouldn't
buy anything."™ I was dumbfounded. "You mean that his
astrologer is the one who decides how he ﬁuns his busi-
ness?"

He answered, "She always has, she does now and I ex-
pect she always will run his business for him. You know
what this means, don't you?"

Are you saying that it means I'm out?" I asked him,

"I wouldn't be surprised. You will know tomorrow

morning, ™
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Sure encugh on Monday morning Mr. Brayton calledl me in
and told me that Mr. Boreman had decided not to buy jthe
magazines, and as a result they would be over staffed and
he would have to let me go. He had always been conslider-
ate and he was now. He told me that he would help mE in
any way he could to get me another job and the compahy
would keep me on the payroll for two months but I wags free
to go anytime during that period if and when I found a
job.

I immediately spread the news to all my friends and
acquaintances in the media and asked them to keep me| in-
formed of anything that might come along.

A friend on the Wheat Grower magazine in Grand Fbrks,
North Dakota sent me a notice of an examination for a job
as assistant in Agricultural Information for the Food &
Drug Administration in the Department of Agriculture’ in
Washington. This was an unassembled examination thak con-
sisted of filling out a form giving education and experi-
ence and submitting with it my string. I knew the Gbvern-
ment worked slowly so I did not expect to hear from them
for several months. In the meantime, I heard from Phil
Estes in Chicago, who was on Priters Ink, that therei was a
job available as Merchanidise Editor on the Confectibnary

Buyer, a magazine "Devoted exclusively to problems of




candy distribution. Keynote: Bigger profits from better
candy merchandising". He told me that he had talked with
Mr. Allured, the publisher and was certain that I would
get the job. He suggested that I come immediately to
Chicago. It was about the last week in June that I went
to Chicago and to the office of the Confectionary Buyer.
The office manager, a Miss Walker, told me that Mr.

Allured was at the printers putting the book together. I

went down to the printers, the Western Newspaper Union and

found Mr., Allured in his shirtsleeves working on the

dummy. For perhaps five minutes while he completed the

page he was working on we talked and it was agreed I would

take the job and that he would pay me $50 a week. With
that settled, he asked me if I had ever dummied up a book.
I admitted that I had numerous times. So he took his coat
off the hook, put it on and said, "0.K. take over and
finish up."

I saw Mr. Allured only once later. That was one
evening quite late when I was at the office working. He
came in, asked me what I was doing. I told him and then
he said, "Do you have any money on you?" I said I had
some, not very much. He said, "Lend me five bucks." Of
course I lent him the five bucks. That was the last time

1 ever saw him. He walked out before I could propose to
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talk business with him.

Miss Walker, the office manager, was Mr., Allured's
wife. She knew her business very well, was very c¢apable
at it. She did not feel capable of being editor ¢f the
magazine and did not propose to try. I could undérstand
her point of view. It put me in a very difficult.posi-
tion, however not bheing able to talk with the boss man to
find out what ideas he had and how he wanted his magazine
run. While there never was any criticism of my wbrk or
any suggestions of how I should handle it, I felt|very un-
happy at not having at least some rapport with the boss.

About the middle of July I got a letter from ﬁhe Food
& Drug Administration, asking me to go to their Cﬁicago
office to be interviewed by Jimmy Clark, the Cent%al
District Chief. In my unhappy frame of mind at the Con-
fectionary Buyer I was very much delighted that hbre was
another possible job. 1 did my best at the interview and
felt that this really was a job more in the line of what I
had in mind. A job that could be real science johrnalism.

Apparently Jimmy Clark was pleased with what he saw
and the result was that I got a notice from Washihgton
that I was hired and was to report for duty on the 3rd of
September, which was Tuesday, the day after Labor/ Day in

1929.
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I did not have a very high regard for Governmedt em-
ployment, I had no real basis for forming an opinion but
my thinking had been in the line of newspaper and magazine
work, But at that time newspapers were not guite rieady
for science writers and science magazines were not wvery
plentiful. My experience was entirely in ordinary news-
paper work or on irade magazines., Not having any better
opportunity, I decided to go with the Government far a
year or two until I found some industry job more tq my
liking.

Having made up my mind I talked with.Miss Walkdr who
understood my problem, all too well, I felt bad tHat I
could not give her a full months' notice. She seened to
think that ;he two weeks notice was sufficient. We parted
friends.

I knew nothing about the Food & Drug Administrétion.

I recalled asking my mother when I was very young, but
able to read, what was meant on a label: "Registerdd with
the Food & Drug Administration, No. 12345"., She told me
that the product had been examined by this governmént
agency and found to be pure. Mother was fussy about what
we ate. It was years before she would buy canned foods.
There were frequent reports in the news about ptomain
poisonings where canned foods were involved. Howe%er, she

figured that any product registered with Food & Drig and




given a number must be safe,

S50 I arrived in Washington with a very general idea of
the agencies' work. I was impressed that my appointment
began the 3rd of tpe month, the first working day of that
month so that my first salary check was for a month minus
two days. I was told that the managementléf the Food &
Drug Administration was very conservative.

I found that the Food and Drug Administration was one
.0f the smallest units in USDA and was grouped with other
regulatory agencies under Walter G. Campbell, trained as
an attorney, who had started work with the government in
1906 as a Food and Drug Inspector when Dr. Harvey W. Wiley
was in charge of the Bureau of Chemnistry. While Campbell
was listed as "In Charge”, the actual day to day manage-
ment was handled by Dr. Paul Dunbar, Assistant Chief, a
chemist who had joined in 1908.

I was never certain but I strongly suspected that Food
& Drug hired a writer, an "Information Specialist" because
the Secretary of Agriculture told them to.

Dr. Harvey W. Wiley, "father” of the Food and Drug law
had been a good public relations man. He had to be to get
the laws passed in spite of the strong lobbies fighting
him, especially the patent medicine lobby with its heavy
financing by the industry. He had a flare for the dra-

matic and being a crusader sometimes let his enthusiasm
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for consumer protection go unchecked, much to the dismay
of some of the scientists who worked with him. The press
loved it and&at the turn of the century reported his
consumer interest activities almost daily, such as :his
"Poison Squad" whose members ate a certain amount 9f sod-
ium benzoate daily {(at that time a common fond preserva-
tive) to prove that it was harmful to health. Unguestion-—
ably Wiley deserved a great deél of credit for getting the
Food & Drug Act of 1906 passed. 1In the public mind Food &
Drug Administration was Wiley. While getting publicity
for consumer protection laws and their enforcement he had
also gotten publicity for Dr. Wiley. It probably ¢ouldn't
have been done successfully in any other way.

When Wiley left the government his place was taken by
a chemist without the inclination or the ability t¢ drama-
tize. It became the policy of the Food & Drug Administra-
tion to give publicity to the Administration rather than
to any individuals in it. 1In fact the pendulum swung so
far that news neither of the Administration or the
individuals got to the public,

It was not until 1929 that someone decided it was time
to make some attempt to inform the consumer about the
foods he ate daily and the drug he took when ailing, and

what the government was doing to see that both werk pure
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and properly labeled. So it was that I came on deck on

September 3, 1929, knowing essentidlly nothing about the

weate b

past history but informed that it was my job to write
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press releases base on talks, papers research, regulatory
actions, etc. to let the public know what was going on.
About 75% of the Food & Drug Administration personnel

was scientifically trained., The No. 1 aim was accuracy.

ey o

A scientist must have integrity. One who fudges, exagge-
rates or implies is soon out. In law enforcement it is
all the more important as the scientist is expected to
appeat in court when necessary, and defend his results.
Facts, facts, facts, - no room for guessing, surmising, or
wishful thinking. When the defendant hasn't got a leg to
stand on his attorney can only wait and watch for the
prosecution to make a mistake.

Time after time I wrote a press release based on a
talk, a report, Oor a paper prepared by a conscientious

scientist and he would come to me with his paper and my

propnsed press release. He would explain to me that his
whole paper had to be printed in order to accurately con-
vey the facts. It just couldn't be abbreviated, digested
and jazzed up to make it easy reading for the public. I
understood their attitude built up by a lifetime of train-
ing but a newspaper won't print the whole paper, and if

it did it would have few readers, Many a press release
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did not go out because the scientist who did the work
would not initial my proposed story.

And nothing went out without initials, First #he per-
son or people primarily involved, next the head of the
unit and then at least 3 initials of top administrative
people including PBD unless he was absent, which wasn't
often. This was to prevent issuance of stories that might
not be of suitable accuracy and -- dignity -- for an out-
fit such as the Food & Drug Administration. If I got the
least bit gay or light hearted, the story was quashed or
sometimes:

"Now Retz, this is excellent information presented so
it is interesting reading but it just isn't a style that
we can put out. Now, suppose you see if one of thé news-
paper reporters will take it and run it under his by
line===-2"

While essentially everyone tried to be helpful, al-
though knowing less about the work than I did, it wmade me
feel that I was part of the organization. I got the most
help from the people in the USDA Office of Information.
They usually had lunch at the same place every day and I
joined them whenever I could. Milt Eisenhauer, whp was an
Assistant to the Secretary of Agriculture, came to find
out what we knew and give us any enlightenment that he

could. -




I got to know Swann Harding, who was one of their
better writers, and through Swann and his wife Mary I met
many people of interest,

I had not been on the job long when a New York City
importer by the name of Ambruster deliberately got a cor-
ner on Spanish ergot because the more desireable Hungarian
ergot was a crop failure, On the average Spanish ergot
was of a poor quality that did not meet the Pharmacopoeia
standard and so was cheap, Ambruster figured that the
short supply of Hungarian product would force the Govern-
ment to permit the entry of the Spanish and he would make
a killing. The potent extact of ergot was used in obstet-~
rics to hasten the contraction of the uterus after child-
birth, and for other medical pﬁ;poses.

When Ambruster began offering the Spanish ergot for
importation into this country it was detained at Customs
at the insistance of the FPood & Drug Administration be-
cause it failed to meet the standard. Ambruster stood to
lose his shirt so let out mammoth wails of anguish. 1In
the press--whenever he could get in and the media seems
te love a noisy underdog---he accused the Food & Drug
Administration of discrimination and illegal actions.

Dr, Dunbar wanted me to answer Ambruster's rantings.

I objected saying our recognition of him would only give

him more ammunition and he didn't have to stick to facts,
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logic or even honesty. Our detentions stood because his
product did not meet the Pharmacopoeia standard. By
legislation the Pharamacopoeia was a part of the law.
Whether the P standard was right or wrong was for the
court to decide. Dr. Dunbar didn't like my attitude and
told me so,

Ambruster succeeded in getting a hearing before a
Senate Committee. I have forgotten who was the chairman,
but I recall that Senator Wheeler of Montana was oq the
Committee and was present part of the first day and made
some snide remarks that Mr., Campbell answered respﬁct-
fully but firmly and made Wheeler sound like he didn’t
know what he was talking about. Wheeler didn't shdw up
again at the hearing and we heard that he haa taken off
unexpectedly for Europe.

It was a pleasure hearing Walter Campbell answer
Ambruster's charges and the questions of the few Sénators
that attended. He knew the law, he knew the Pharcho-
poeia and he was gifted with the correct words. He ans-
wered all the questions raised and Ambruster got nd where,

I proposed to put out a daily press release for the
benefit of the papers but I was overruled. It migﬂt bring
a charge that we were giving only one side of the picture.
We got back again to the pure science view. So we had

stenographers take down the hearing verbatim and




we mimeographed it with copies to whoever in the press
wanted it. I wore out a number of stenographers - the
press boys wouldn't read the whole transcript and we got
no publicity except, of course, for the statements
Ambruster gave the press telling how he was gettinq an
unfair deal,

As a writer for the Food & Drug Administration, and
the first one, I felt the people in charge were not ex-
actly information minded., They didn't seem to know what
they wanted and I am sure they thought I didn't know how
to handle the job. Maybe not all of them felt that way.

I made mistakes, of course, I quickly learned not to
tell a reporter anything you don't want printed. There
was a story on spices that a news hawk wanted and I gave
it to him. He knew that we detained spices at import for
the presence of filth, and that we permitted the importet
to clean out the extraneous material under our supervi-
sion. Sanitation in some of the countries producing
spices definitely left much to be desired. If we did not
permit the cleaning, we might be very short of some
spices. He asked me if we had any tolerances for f£ilth in
spices. 1 wasn't able to lie my way out convincingly.
Besides I thought I knew him well enough to tell him the
facts of life and have him realize this was not something
the public needed to know. We essentially grow few spices

in this country and if you want spice you have to take
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what you can get from the producer, over whom you have no
control., You can refuse admission of contaminated lots
and end up with short supply and high prices. This
wouldn't please the consumer either.

So against my better judgment 1 admitted it was neces-
sary to have tolerances as no product of this type would
be 100% clean, but I also explained why it was better not
to talk tolerances to the consumer peppering his bueakfast
eggs.

You guessed it ~ he printed it all and played up the
tolerance idea. Somehow a printed copy of the stouy got
to someone in the Food & Drug who showed it to Dr, Dunbar.
That didn't improve my standing with the Food & Drug.

From then on I made sure not to have any "Classified"”
information when talking to a reporter. Only one éxcep-
tion to that rule occured years later when I worked with a
reporter whom I could confidently trust.

Up to this time my whole acquaintance with the Food &
Drug was with the Washington office. I wanted to visit
some of the field stations and learn first hand about the
field work. On inquiry I found the idea was considered
good but there was no money to pay my expenses. The en-
tire budget was less than 5 million with 3/4 of this going
for salaries.

During the summer I put in for 2 weeks vacation to

14




visit my home in North Dakota. With the food & Drug's
approval I arranged to visit the stationsiat Chicago, and
Minneapolis on the way out and Denver, St, Louis and
Cincinnati on the way back. I paid my own way, buying a
rail excursion ticket to Yellowstone Park:to get the most
favorable rate. I was not required to take annual leave
for the days I spend at the stations, but I got no per
diem or expense money of any kind.

This gave me a better idea of how the Food & Drug
operated, as I participated in a number of factory inspec-
tions, helped collect samples and write out reports, and
observed chemists in the laboratories analyze the pro-
ducts. I also had the opportunity to get acquainted with
some of the oldtimers, such as Jimmy Clark, head of the
Central District in Chicago, Channing Harrison, Chief at
Minneapolis, who was there because the job paid more
money. His preference was to be in the lab, as a drug
chemist at the bench. He came to Minneapolis from Balti-
more where he had been Chief Chemist. At Cincinnati I was
out with an inspector the whole day helping where I could.
It was a hot July day. We came in sweaty and dirty. My
train for Washington was to leave around 10 that night.
Stuart Postal, the Cincy Chief took me home with him. He
lived in a suburb on top, out of the valley where there

was a breath of air. His wife was not home. Stuart
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showed me the bathroom and I was in the bathtub when he
brough me a tall Tom Colins. From then on I was always
fond of Stuart. One of my regrets is that I never had a
chance to work for him. He was a very capable adminis-
trator with excellent morale at his stations. He was one
of the few men who became station chief that didn't have a
college degree.

Jimmy Clark was very capable and I enjoyed worKing
with him and getting an idea of the District operation., It
was later that I learned he was not as conservative as the
Washington boys and was inclined to call a spade when he
saw one,

We worked Saturaday mornings in those days. On a late
Friday afternoon I got a carbon copy of a talk fﬁat Jimmy
Clark proposed to give at a poultry meeting in somé mid-
western metropolis the following week. It was a ggod talk
and he made good clear points - 1, 2, 3, etc. Of ¢ourse I
grabbed the points and played them up. I worked late Fri-
day to have the story ready for Saturday morning beéecause
with the time limit if it didn't get out Saturday you
might as well forget it. So on Saturday morning I ' sent it
up for initialing. I sent the carbon copy of the talk
with my release and in no time it was back with three or
four intials including, to the best of my recollection;

Charles Crawford, L. D. Elliott, F. B, Linton and




R. W. Balcom. It appeared that Dr. Dunbat had not come in
on this Saturday morning and Charles Crawford was in
charge. 1 sent the release over to the pfess bureau of
USDA,happy that there had not been a chanée of'any kind in
éhe CODY.

About midmorning, the following Monday, I was called
up to Dr. Dunbar's office. There were, bésides Dr.
Dunbar, Charles Crawford, Elliott, Linton, Balcom, George
Larrick and probably a few others. No one looked happy.

I soon learned why.

Dr. Dunbar had a copy of the press release as it was
issued on Saturday by the press bureau. Had I written it?
Of course I had. Well, did I know that on Friday he had
edited the talk and sent an edited copy to Jimmy Clark?
No, I hadn't known that. Well, so he couldn't take a half
day off to work in his garden without all hell breaking
loose.

I couldn't figure this all out. I said, "I just pick-
ed out the important points in Mr. Clark's talk for the
press release, Was that wrong?"

"Everyone of those points I cut out of that speech,”
emphatically stated Dr. Dunbar.

"Yes, Paul," said Charles Crawford, "You cut the heart
out of that talk. ¥ou can't blame Retz for recognizing

whats important. I thought he wrote a damn good press
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release. But when I OK'd it I didn't know you had
butchered the talk. All we had to go on was a carhoﬁ of
the original,"”

That was the first time, but not the last, that
Charles Crawford went to bat for me when he knew I was
right., From then on I had the highest regard for Charley.
You could make mistakes, if you made them in good flaith
Charles would back you against anyone. But if you
cheated, he would be the first to condemn you.

A few weeks later Dr. Balcom who was head of Fgod
Control, had a heart attack and died. He had initialed
the press release and had sort of shivered through Dr,
Dunbar's diatribe. I always hoped that my work was not
the causes of his untimely death.

I don't think Dr. Dunbar was ever happy with mé as a
writer. From this point on I knew I was finished. My
reaction was to quit and go out looking for another job
but times were tough by then. This was the summer of
1930. After the October 29 crash there were no jobs
available; capable, experienced men were selling a#ples on
the street corners.

It was along in July that Bill Wharton, Chief pf the
Eastern District (office in New York City) was in Washing-
ton, He came to me and wanted to know if I would consider

coming to New York City and be an inspector. I asked him




if he had word that I was out as a writer, He tactfully
let me know that I had better be looking for another spot
and he thought maybe he could find a place for me, I

thanked him and said I would like to think it over and I

ins

would come up to New York City (at my own:expense) to look
it over. Bill was pleased. I think he liked the idea
that I didn't immediately grab for the jo$ at a time when
offers just didn't exist.

I had wanted to be a science writer., I felt that I

had prepared myself for that work. Now I hated to leave
the field and become a Food & Drug Inspector, work that I
certainly wasn't prepéred for. Not that ényone was pre-
pared for that job, The requirement at this time pri-
marily was a degree in science, which I had. At oﬁe time
there was an emphasis on selliﬂé experience, which I
didn't have. There were many angles to the job. You had
little authority under the Food & Drug Act of 1906 so you
had to "sell” yourself t6 the factory owner - operator to
get permission to make an inspection. You had to be a

keen observer to find out what was going on in the plant,

i

You had to report FACTS, not guesses, and be able to pre-

sent a graphic picture in court if it became necessary.
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Frankly, I preferred not to take the inspection job.

I worked my friends hard and long to find something more

in my line. THE USDA information bureau was full. I had
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a friend who was an administrator in the Commerce
Department and he (rather reluctantly) said he would look
around to see if they had a jdb I could fit into, I
éidn't like that either so I gave up and on October 16,
1930 I reported to New York Station as a Food & Drug

beginning inspector,




DR. HARVEY V. WILEY

I had not been in Washington long (late 1929 or early
1930) when the Food Standards Committee held its annual
meeting which lasted for several weeks. The Commititee
was made up of a number of food enforcement officials
from the various states plus a few food division scdien~
tists from FDA.

The idea of food standards was to define what was
understood to be a standard product not only for the bene-
fit of the consumer but also for the benefit of thd pro-
ducer. Standard products could be labelled with the
standard name and did not require an ingredient statement
unless certain optional permitted additives were p}aced
iﬁ ihe product.

While I did not attend any of the meetings, I heard
by the grapevine that they were attempting to define
white flour. This would have to be done before a defi-
nition could be made for white bread. Someone jokingly
teld me that the men on the committee had spent several
days trying to decide whether white flour was "the fine
ground endosperm of wheat" or "the finely ground epdo-
sperm etc.”. In any event writing a standard was hot
simple and required not only knowledge of food but con-
siderable thought regarding the various possible mean-

ings of words.




The definition was finally completedéand as required
by the law a hearing date was set up at which all inte-
rested people could attend and express their opinion of
the proposed standard. As there were genérally very few
people that came to such a standards hearing, a room in
the Olive building was used as a small auditorium. It
seated perhaps a hundred people at the most. As this
was a meeting that I could attend and wanted to attend
in order to get a story, I was there probably 10 minutes
early and was surprised to find Dr. Wiley and his wife
already there sitting in the front row.

As this was late in 1929 or early in 1930 the Doctor
must have been in his 80's. He was a largé man I don't
mean that he was over weight. But let us say that he
was not as active as he once was, either physically or
mentally.

I felt this was too good an opportunity to miss
after all that I had heard about the great man so I
immediately went over to them, introduced myself and
sat down next to Dr. Wiley in the front row. Of course
I talked with him and his wife until the hearing was
called to order and found that while his wife was very
cordial the Doctor treated me a bit coolly. I &id not
let this bother me as I assumed that his cbolness was

to FDA generally and not to me .personally.
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I have forgotten who chaired the hearing (I think it
was a food chemist from South Dakota) but the meetihg got
under way with the chairman giving findings of fact on
which the standard was based. He covered the history of
wheat and wheat flours over the world and then got down
to the final definition-that had been written for white
flour.

There was some discussion and questioning by members
of the audience but no great objections developed. Some
suggestions were made for the committees consideraﬂion.

During a lull I realized that Dr. Wiley was attempting
to get to his feet. i noticed that Mrs. Wiley was trying
to help him from her side, so I have him a boost from my
side and we got the Doctor to his feet.

Over the years Dr. Wiley had been a propconent of
whole wheat bread and even went so far as to intimdte
that white flour and white bread were bad for ones
health if not in fact poiscnous. He considered thét
the chemicals used for bleaching and maturing cert&inly
were poisonous.

The good Doctor spent no time at all on the standard
for white flour. He quickly condemned the product: as
unworthy of consideration. He then told the virtues of
whole wheat bread (and flour) as being good for ones

health. He finished by recommending that white flour
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and white bread should be made illegal under the law.
Having made his point he sat down and the hearing was
soon adjourned as there was little more to be said.

The next day I heard from one of my friends that
there had been some criticism of my hobnobbing with Dr.
Wiley and his wife. I, of course, was asﬁounded as
after all I felt that he was a very important person
in the early development and passing of the Federal Food
and Drugs Act of 1906. I soon learned that after Dr.
Wiley left the Food and Drug Administration (or the
Bureau of Chemistry as it was then called) he soon be-
came very critical of the people who followed him in
the enforcement of the law. In his crusade for the pass-
age of the Food and Drug Act, Dr. Wiley hdd felt it neces-
sary to be rather spectacular in order to get information
into the news media. He played heavily on the word
"poison" and as a matﬁer of fact there were plenty of
poisons being added to foods in those days and while
he may have exaggerated in some cases, there was ample
evidence to generally prove his statements. The people
that followed Wiley realized that there had to be some
give and take in law enforcement and that the ideal
could not always be achieved. In the case of wheat
flour they knew that the public in the U.S. would not

be satisfied with the dark breads of Europe and would
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in fact demand white flour and white bread. 8o the
obvious course to take was to make white fIour and white
bread as pure as possible and limit the chemicals that
could be added to those considered harmless to man. A
part of this enforcement effort was to have reasonable
standards for the food products to guide the producers.
I felt that this incident illustrated why Wiley
was not particularly friendly with the people in FDA
at this time in 1929-30. He had hired, trained and
worked with most of these people and they knew his atti-
tude on the production and consumption of the various
foods and drugs. After the crusade he had put on over
the years and with the success he had had in securing
passage of the Food and Drug Act in spite of industry
opposition, he probably felt that they were sabotaging
his whole program of pure foods by officially recogniz-

ing such a vile product as white flour.

Allen T. Retzlaff




DOTTERWEICH CASE

It was a hot June 30, 1941 that we went into District
Court in Rochester before Judge Burke charging Buffalo Phar-
macal Co., Inc. of Buffalo, New York and Joseph H. Dotterweich,
Secretary and General Manager with shipping adulterated and
misbranded cascara compound tablets, digitalis tablets, and
posterior pituitary solution in interstate commerce in vio-
lation of the Federal Food, Drug and Cosmetic Act.

The digitalis tablets were alleged to be adulterated in
that they were found to contain about 1/2 the amount of digi-
talis that the label declared them to possess. The cascara
compound tablets were alleged to be misbranded in that they
contained strychnine sulfate, a drug which this product was
not supposed to carry according to the National Formulary.
The posterior pituitary solution was alleged to be adultera-
ted and misbranded in that its potency was 50% more than it
should have been according to the National Formulary.

The Assistant United States Attorney who handled the
case for the Government was Joseph Doran of Rochester, New
York, who later transferred to Washington with the Justice
Department. Doran was a calm, persuasive individual who
faced the opposition with facts and brought out the infor-
mation in terms that any person could understand.

Sam Fleischman was attorney for Buffalo Pharmacal and




Joe Dotterweich. Fleischman was from Buffalo and had a
good reputation there as a trial lawyer. Part of his stra-
tegy was to put on a good show for the customers and so get
them in sympathy with his point of view. He rather fancied
himself as a dramatist.

The defense first brought up the fact that Section 335,
Title 21, U.S.C.A. (Section 305 of the Food, Drug and Cos-
metic Act) provided for a hearing before a criminal action
was brought against a person. In the instant case they
argued, the hearing had been accorded the f£irm but not the
individual Joe Dotterweicﬁ; although he had attended the
hearing. As a result, they moved to have the case against
the individual dismissed.

Just how it happened that the firm was cited to a hear-
ing and that the owner and operator/manager, Joe Dotterweich
was not included is difficult to determine. Certainly it
had been our intention to cite hoth the firm and the indivi-
dual. 1In fact, it was my opinion that both had been cited.
However, Mr. Pappe, who was chief of the Buffalo station at

that time knew that this had occurred by error but felt that

a hearing of this type was not mandatory and would not invali-

date the action. He had however secured an opinion from our
General Counsel in Washington, who at that time was Mr. Dan
Willis, and had been given a reference to a ruling of the

Supreme Court in U.S. vs Morgan 222 U.S. 274 which was on a
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similar section in the Federal Food, Drug Act of 1906 and
to the effect generally that the hearing was a privilege
and not necessarily a right.

. There was also objection on the part of the defense to
the counts on the cascara compound tablets and the posterior
pituitary solution to the extent that the Assistant U.S.
Attorney Doran moved that the adulteration count on the
cascara compound and adulteration and misbranding counts
on the posterior pituitary solution be nolle-prossed.

The trial was before a jury on which there were a few

but not many women.

The Government began its case by presenting the testi-

" mony to show that the products had been shipped in interstate

commerce from the state of New York into the states of
Pennsylvania and Chio where samples had been collected by
Government agents and with proper identification delivered
under seal to the Government 1éboratory where the a$say was
made. Chemists from the laboratory testified regarding their
findings in the assay of the various products.

There was very little here that could be denied or dis-
proved by the defense. 1In fact, the defense was not intend-
ing to deny that the firm had shipped the product and that
the product was in violation. Previous to going into court,
the regular attorney of the firm, a2 Mr. Whissel, came to see

the chief of the Buffalo District of the Fpod and Drug
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Administration, Mr. Pappe, and proposed to him that they

would plead the company guilty to the charges if the Govern-

ment would be willing to drop the case against the individual,

Mr. Joseph H. Dotterweich. .

It was the policy of the Department of Justice to en-
courage the naming of an individual defendant as well as a
corporation or a company. Its theory was that there should
be at least one definite individual who wasiresponsible for
the activities of the firm.

In this case there was no guestion in‘our minds but
that Joe Dotterweich was the man responsible, the man who
ran the Buffalo Pharmacal Co. very much in the manner of a
dictator. We put on the stand inspectors who told about
their efforts to make Enspections of the Buffalc Pharmacal
Co. and of their attempts to collect samples there. Inevit-
ably nothing could be done unless Joe Dotterweich was there
and accompanied them in whatever work they were doing. By
Dotterweich's orders, no inspector was permitted to enter
the plant during his absence.

I went to the Buffalo Pharmacal Co. myself on one occa-
sion on an assignment. To enter the firm, one had to go up
the steps to a second floor where there was a small landing,
with a window behind which a girl sat who in addition to
other work was a receptionist, and a door from the landing
leading into the plant. The door of course was locked. I

stated my business to the girl and she told me to wait a
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moment and she would advise Mr. Dotterweich. Shortly he
opened the door, came onto the landing and closed the door
behind him. There was no place to sit down; we stoad on the
landing and I told him what my mission was. He informed me
that he was entirely too busy to accompanv me at the moment
and couldn't I come back some other time, say in twg weeks
or a month. I advised Mr. Dotterweich that it would not be
necessary for him to accompany me, that he could havle anyone
of his employees assigned to provide me with whatever I
needed. He advised me that this was utterly impossible, that
it was against his policy to let any inspector from the Gov-
ernment in his plant unless he himself accompanied ﬂhe in-
spector and in view of the fact that he was too busy today
to accompany me, it would be impossible for me to complete
my mission. Argument was to no avail and Mr. Joe Doftterweich
opened the door, went through it, closed the door, and left
me locked out on the landing with nothing to do but descend
the steps and go back to the office admitting a failure. I
could return in two weeks from next Whitsuntide as far as
Joe Dotterweich was concerned but I definitely was npt going
to get into his plant on this particular day.

In addition to our own people, we had located a few
dissatisfied ex-employees, We placed the first ex-ehployee
on the stand and he told how Mr. Joseph Dotterweich fan the

Buffalo Pharmacal Co. and in no uncertain terms told that
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nothing could be done there without Joe's knowledge, consent,
and instruction. Apparenély, Mr. Sam Fleischman, the attorney
for Dotterweich, was not exactly prepared for this type of
testimony from an ex-employee and he jumped up, ran his fin-
gers through his long hair and said in a loud voice "I've been
stabbed". Judge Burke stopped the taking éf testimony immedi-
ately and stated "Mr. Fleischman, one more outburst such as
that and I will find you in contempt of court". Fleischman
sat down and the taking of testimony was resumed.

The Government had presented an air-tight case showing
that the firm had shipéedrthe products in interstate commerce
bringing them under jurisdiction of the Federal Food, Drug
and Cosmetic Act, that the samples had been collected by
qualified inspectors and had been kept inviolate during trans-
portation to the laboratory where gqualified chemists had
made the examination which found the produéts to be other than
as labeled. The Government had also shown;that Mr. Joseph
Dotterweich was one of the main owners, was the Secretary and
General Manager of the corporation and that he was not only
active in the management of the corporation but that nothing
could take place there without his consent and approval.

The defense had admittedly very little to work with and
so after all the testimony had been taken ?hich was on July 2,
1941, Joe Doran for the Government summarized this for the

jury and asked that they find both the company and Mr. Dotterweich
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guilty as charged. Sam Fleischman then made an appeal to
the jury and being unable to give any adequate defense for
either the firm or the individual, he gave the jury a sob
story of how this firm employed some 30 odd people and a
fine could put the company out of business and these 30 odd
employees would be without jobs. 1In 1941 the effects of the
depression were still being felt and there were not too many
jobs available, so this was a reasonable argument with the
jury.

The judge charged the jury and the jury retired.

The jury deliberated a respectable length of time but
returned on the same day a vgrdict of guilty on all counts
as to the individual defendant, Mr. Joe Dotterweich and re-
ported a disagreement as to the guilt or innocence of the
corporate defendant. Now this seemed to be rather illogical
for if the individual manager of the corporation was guilty
of an offense, it would seem that the corporation also would
have to be guilty of the same offense. However, one of the
jurors later explained to us that they had felt that Mr.
Fleischman probably had an argument in c¢laiming that the
corporation would be put out of business if fined. They had
therefore settled the guestion by seeing to it that the cor-
poration itself would not be fined but that only the manager
would be penalized. 1In this way, obviously, the corporation

would not be put out of business and the 30 odd emplovees




on December 3, 1942 a decision was handed down reversing the
judgment of the District Court.

Judge Swan in giving the decision of the Circuit called
attention to the fact that the drugs were shipped through the
mails by the Buffalo Pharmacal Co. in filling an order re-
ceived from a physician who resided in a state other than
New York. He called attention to the fact that Joe Dotterweich
had no personal connection with the shipments but that he was
in general charge of the corporation's business and had given
general instructions to the employees to fill the orders
received from physicians. He said "For some unexplanable
reason, it (the jury) disagreed as to the corporation's
guilt."”

The Circuit agreed with Judge Burke that failure on the
part of the Buffalo Station of the Food and Drug Administration
to address the Notice of Hearing to the individual personally
as well to the corporation was not a bar to prosecution.

Judge Swan stated that it was the opinion of the majority
of the Circuit Court that they could find no basis in the
statutory language for drawing a distinction between agents
of high or low rank and so if the statute was applicable to
the manager of the firm, it would also have to apply to, for
instance, the shipping clerk or any other menial employee who
was instrumental in actually causing the violative shipment.

The majority did not feel that the manager was operating the
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corporation as his "alter ego” or agent, and so they did not
feel that he could be found guilty of the violation and so
the Circuit reversed the decision of the District Court.

However, Judge Swan stated that while this was the view
and the decision of the majority of the court, he was not in
accord with it.

The Government felt that the decision of the Circuit
Court was not correct and petitioned for a rehearing but this
was denied by the Circuit Court of Appeals and so on February
8, 1943 a petition for a Writ of Certiorari was filed with
the United States Supreme Court. The petition was granted on
April 5, 1943 and on November 22, 1943 the Supreme Court
rendered an opinion which reversed the judgment of the Circuit
Court of Appeals. Felix Frankfurter, Associate Justice of
the Supreme Court, gave the opinion of the majority. This
was a 5 to 4 decision with Judges Murphy, Reberts, Rhed, and
Rutledge dissenting.

Frankfurter stated that there was no disagreement with
the previous courts that the evidence was adequate tp support
the verdict. The Supreme Court further agreed that the oppor-
tunity of a hearing which was not accorded to the individual,
Dotterwiech, was not a prerequisite to prosecution. The
Court also found baseless the claim of Dotterweich that the
jury could not find him guilty when it failed to find the

corporation guilty. What the reasoning was on the part of
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the jury was immaterial, the court stated,iand "juries may
indulge in precisely such motives or vagar#es."

The Supreme Court then considered the;one problem on
which there appeared to be disagreement. The Circuit Court
of Appeals had reversed the conviction on the ground that |
only the corporation was subject to prosecution unless the
firm was a counterfeit corporation serving as a screen for
the individual. It was felt that the Circuit Court had based
its decision on the Guaranty section of thé Act (Section 303
(¢)). That Section provides that a receiver will not be pro-
secuted for shipping a violative product if he has a valid
guarantee from the original manufacturer to the effect that
the product is not in violation of the Federal Food, Drug
and Cosmetic Act.

The Supreme Court stated "the guarantee clause cannot
be read in isolation. The Food and Drugs Act of 1906 was
an exertion of Congress by its power to keep impure and
adulterated food and drugs out of the channels of commerce.
By the Act of 1938, Congress extended the tange of its control
over illicit and noxious articles and stiffened the penalties
for disobedience. The purposes of this legislation thus
touch phases of the lives and health of people which, in the
circumstances of modern industrialism, are largely beyond
self-protection. Regard for these purposes should infuse

construction of the legislation if it is to be treated as a

12

TR R R R R

o m PR, N . B




3
¥

working instrument of government and not merely as a col-
lection of English words".

So the Dotterweich case settled a number of questions
and gave the Food and Drug Administration guides ;o go by.

It said:

A hearing under Section 305 of the Act is not preregui-
site to prosecution.

A jury can find a corporation innocent and an afficer
of the corporation guilty. The evidence is presented and
the jury determines guilt.

A guaranty does not eliminate responsibility of those
violating Section 301.

The purpose of the Act is to provide consumer pirotec-
tion and its interpretation should be strongly in this

direction.

Ref: U.S. v. Buffalo Pharmacal Co. Inc. and J.H. Dokterweich
U.S. Circuit Court of Appeals for the Second Circuit. No. 68
Dec. 3, 1942 131 F. 2d4. 500
U.S. Supreme Court reversed. 320 U.S. 277. 64 S. Ct. 134. BS8L.
ed 48

Allen I. Retzlaff
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DRUGS ACTIONAGRLE BECAUSE OF DEVIATION FROM OFFICIAL OR
OWN STANDARDS® ‘

17, Addulterniion and wisnbrandiag of digitalis tablets, misbronding of ensenra
vomipodml txblets, nileged sdultermtion of cascara veaipound tablets, and
alleged mdutteration asd misbrasdiag of pestecior pituitary solution.
tf. 8 v. {fulnle "harmecal Ceo., lac, aad Joseph M. Datterwetech, Counts
vharging adulterntlua of cscara tosmiprund tablets and adulteration sad
misbirumdtog of pusterier pituliary solutivm nolle prussed. teas of mut
gullity. ‘Tried te the court and Jury. Vernldlct of gullty as to the ludi-
vidunl defendnnt; dizsagreeineat ns te the corpernte defemdant. Kine,
AU on vach of 3 ceunts axninet individunl defendant; payment of Hnes
un counts 2 aud ¥ suspended and the tadlvidunl defendant placed on pre-
Lmtion. Judgwment reversed on appeal to the Clreult Court |of Appenls,
I"etivion for Writ of Cerdlurarl granied and decisien rendered by Supreme
Court reversing the judgment of the Circuit Court of Appeals. (!, I, C,
Now, P01, JUST.  Sawpic New, 73701, TeTEG-D, TH814-D.)

On Aprd]l 29 und August 5 1140, the United States attorney for the Western
iristrict of New York hled infurmationa against the Buffulo Pharmacnt Co., Inc.,
st Juseph 3. Dottevweieh, secretary ami general manuger of the corpotration,
ubleging shipmunt on or about October 2, 18939, und Janunry 8, 1940, frow the
Stite of New York into the States of Pennsylvanin and Oblo of a ‘quantity of
digitalis tablets which wuere adulterated and misbranded, a quantity of caseara
compoitind  tublets which were misbranded and wetre alleged to bo adulterated,
atul o qunntity of pustevior pitaitary solution which was ableged to be aduiterated
it misbranded,

The digitalis tublets woere alleged to be adulteented in that thele strengih
differed from tad their purity or quality fell below that which they purported
or wWete Tepreseiled 1o possesd sines cuch tablet was represented o pussess o
poteney of une UL 3, PLodigitalis aeit, whereas ench tublet possessed a potency of
el ere than 048 U, 8, P digitulls unit per taldet.  They were afleged to be
neisbeaanded I that the statement, “Tablels Dightalls 13 Grs * % ¢ Ope USY
Unit Represents (0.1 gran equals 1043 gralng) Powdered Digitalls)” borue on
the label attached to the bottle vontaining the article, were false und misleuding
in e the statements pepresgented that each tablet possessed o poteney of 1
L. =0 digitalis unil, whereas each tablet did not possess such potency.

Tt catseitra compound tablets wore alleged to be misbeanded Lo that the state-
nient, “Tablets Coasenva Comwspound * ¢+ (Iinkle),” borne on the Lottle
Libel, waus false and mislending sivee it purperted and represented that the
wctivle cunsisted of tablets of compound casenra (Hinkle), n drug the nume
af which, i e, “Componnd Pills of Cusearn” and “Hinkle's 1'11Us" is recognized 1n
e National Poramlary, whereas i€ did pot consist of tablets of componnd eascarn
t1linkle) sinee it contained sirychnine satfate, an lngredient whieck is not ln-
visied g the formuly set forth ns the stindard for compound pllls of caseara

(Hinkle's Iiils) i the National Formulary, otfielal at the thue of the lovestiga-

B nee nlew Noa, 202, 308, 910, 914,
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tion of the article. The Tallets Cuscara Compound were also alleged to e
adulteruted ou the ground that thelr streagth snd gquality differed from the
stamdard wet forth in the Nutional Formulury for Compressed Pills of Cascary,
and Hinkle's Dlia.

Adulteration and misbranding was also charged against a sbipment of “1'os-
tertor Vicuitary Solutlon” on the ground that ts potency exciled by 50 peroent
the potency of the product recoguized under that nume in tbe National
Foripulary.

On March 11, 1841, the defendants werc arraigned and pleas of not guilty
were entered on thelr behalf. Cn March 15, 1941, the defendauts filed molions
to quash the informations on the grounds (1) that, with respect to the dighialis
tablets und posterior pitoitary solution, alleged guaranties that the products
complied with the law had been received by the defendant company from the
vendors, and that the products hiad been repacked and sold without changs in
sirength and quality 3 (23 with respect to the enscarit competitul tablets that they
were labeled “Tabiets Cascara Compound Neo. 2 8. . Pink, (Hinkle),” and
wera a differcnt product than that recogniged in the Nattonal Formulary under
the nume of “Compound Pills of Caseara™ and “Ilinkle's Pills™ and that there
1s a distinetion between pills and taldeta; and 13) that the individual defemdant
was tn no way involved in any olleged adulteration and misbranding as chnrged
sitee his pame did not appenr in the labeling of the products.

On May 8, 1041, after arguments of connsel, the motlons to quash werr deuivd
Iy the court on the basls that objections to the infurmaticns were maklers of
defense which shoutd be brought up at the trial. Subsequently, on metion of
e United States nttorney, ihe counts charging adulteration of the cuseara com-
pound tablets and adulteration and misbranding of the posterior pltuitary solu-
tton were nolle proased,  The two Informations were congolidated for trial bifore
i jury on Juane 30, 1941, on which date the trial commenced. The taking of
testimony was concluded on Jaly 2 1941, the jury was churged aud retired aind,
after deliberation, returned, on the same day, a verdict of guilty un all counts
as to the individual defendant, and reported a disagreewent as to the corpurate
defewdnnt. The individual defendant appeared for sentence on Septembir 8,
1941, and at that time presented an argument in suppert of a metion iy sct awide
the verdiet, Sentence was thereupon deferred for the purpnse of considering
the merits of the motion and on Oclober 17, 1041, the fotlowing opinion in deninl
;t tlhe motion was handed down by Hon. Harcld P. Burke, Unlted States District

udzge:

BURKE, Distric! Judpe: "The defendant, Josepis I8 Dotterweleh, moves {o set
astde the verdiet of the jury upon the ground that it was against the Jaw and
against the welght of the evidence, that the verdict as to the defendant Dotter-
weich was ineonsistent with the disacreement of the Jury in vegara to the corpn-
rate defemlant aod therefore an Hlegnl verdiet, and thiat the frilure of the Gevern-
ment to prove notlee to the defendnut Dotierwelch of an intended prosccution
urler the Fowd, Drag and Coseotic Aet, June 26, 1038, e. 075, 52 Stal. UMD was
condition precedent to the commuencement of a proceeding agninst hibm, wihthout
which there could be no valld proceeding. '

“Thern wis suficirat evidence upon which the jury could base n verdlet of
guilty. The verdict was not inconstatent with the Jury's treatment of the cor-
porate defendant as to which it reached no verdiet. Notlce pursuant to Sec-
tion 235, Title 21, U. 8. C. A. of a coutemplated eriminul proceeding was piven
to the corporate defendant. Dotterweich was the General Manager und had
actunl notice of the contemplated prucceding agaiust the corporatlon, There is
nothing In the statyte linlting prosvcutions to those eases that have been re-
purted by the Sceretary to the United States Attoraey. Prosecutlon for siolatiun
nf the statute arising independently of sy report by the Secretary would re-
nuire no preliminary votice. The absence of such a limitation indicates that
the requirement for notice under Scction 335 abould be construed as ap admin
istrative provision Imposing a duty upon the Secretary. The reasoning adopted
Ly the Supreme Court in United States va. Morgan, 222 U, 8. 274, In construing
a provision for pretiminary notice under the former statute, Section 4, Pure
Food and Drug Act of June 30, 1006, 34 Stat. 1. 763 C. 3015, applies with equni
force to the notice required under the present statute, It was there held (hat
the reqmulrement for notice wag not jurisdictlonal, I think the same reasoning
impels n ke concluslion here.

“Motion denled.”

g




POL-U50} NOTICES OF JUDGMENT 125

On Ovtuber 27, 1041, the Individunl defendant was sentenesd to jplu' a fine of
E500) om count 1 of the consulidated lnformation. Fiues of $300 werd nleo imposed

vi: such defendant with regpect to the other 2 counts of the Information, but -

tyment thereof was suspended snd the defendant wus placed on probation for
G0 days. The ease was thereafter appealed to the United Stutes Clreutt Court
of Appwitls for the Second Cirenit, and on December §, 1942, the fullowing decision
wus hamded down reversing the judgment of the District Conrt: ‘

Swan, Cireut Judge: “The appeilunt was prosccuted, together with Baffalo
Pluarmacal Company, Inc, a New York corporation of which hel was general
mainiger, for violutions of section 301 (a) of the Federal Food, ﬂrug nnd Cos-
meile Act, 21 1. 8, G0 AL 81 (&), Three conats of the (nformatignd were sub-

mittesd to the jury. The ficst count was based on an lnterstate; shipment oo

Uctober 2, 189 of a bottle of casenrn compound which was charged to be
misbramled. 21 U. 8, C. A, 8352 (2) ; the other two connts refated toun interstate
shipment on Junuary U, 1940 of a bottle of digitalis tublets, one of the counts
charging adulterstion, 21 U, 8. Q. A, 851 (¢}, and the other misbranding, 21
U S0 AL S302 {a). Each of the shipments was tnuile in filling an drder recelved
through the nalls by Buffale Pharmacal Company from a physivian resident
In a styte wiher than New York, The corporativn kad purchased the drugs from
# wholesate munufacturer; It reprekaged them for the shipments nonder attack.
The appellant Dotteewelch bl no personnl emnection with either shipment,
but be was in general charge of the corporatton’s business and had given gencrel
usiructions to its employecs to flll orders received from physicings, The jury
fuuind guiity on all three counts. For some unexplainable renson it disazgreed
us ta the corporation’s guilt, The sentence luposed on the appellant was &
finee of F0 en each gount, with payment suspended o the secopd and third
counls, ahi probation for () duys on ench connt to run concurrantly, .

"The ttle of eascara componnd carried a label vreading 1000 lets Caccara
Camipnppl * & ® (Hinkle}," followed by n list of the Ingredlents, one of
which was strychnine sulpbate.  The charge of misbraxilag was based on the
tuet that this ingredient had been reumnved from the formala for Hinkle pills
stated in she official National Formuiury * promulgated Junuary 1, 1939, The Issue
Ieft o the fury was whether (he label was false nnd misleading in fhut it wounld
Jeud the purehaser or the general public 1o belleve that the tablets contahied
only the iereeients destznated in the official formaia for Hinkle plils. Since
intention to violate the statute (8 immaterial lo a charge of mlsbrnndﬁng.' we think
thes Jury's finading that the Ialel was false and misleading was pot unsupporied
By e ovidenee. . ' .

TEhi lalwel on e battle of diglialis tablets represented that eadh tublet pos-
sersel n potenicy of one UL 8. P unit of digitalis, whereas in fact anulysis proved
that the tublets were less than one-half of the represented potencly, This was
=0 far below the standucd that Gadimes of adalteration and misheanding wonld
seem fo b fueviiable, unless the deterioration oveurred after the bottie of tablets
was shipped. It was shipped on Janary 9 HMO and IS contents were analyzed
Ly government ehetnlsts in March DM White crous exumination; brought out
thar digitalis tublets may deterlorate in potency by Japse of thne if not properly
stored, there was somse testimony 0 lwdieate that the bottle In question had
bBeen prepaerly eared for. We cannot say that the evidence was insuflicient to
supguet th verdiet of adulieration and wisbranding.” :

Recthon 300 of the Aer, set forth in the margin® provides that befors the Admin-
istrater reports a violation to nny United States utiorney for ]nro#ucmlon. ‘the
prrsen against whom such proceeding I3 contemplated® shall be given notlee
and a hearing,  In the eise at bae such notice wias addrossed only to the ecor-
poratioa. In response therete the appellant appoared on behalf of the corpora-

w2 UL S, C, AL 8321 (1) and (n).

e Boemen v, Unfted Seaws, 192 F, 004, 806 (C. ©. 4. 2), Wecks v. Unlind
X VI A1, 68 (CCOA 2, ad Steong, Cebib & Co, v, United States, 163 I, 2d 671,
Grd ot L AL 6) conatruing the Fowd and Druse Act of 1806, Thne lutention s ok meeen-
sarily an element of the ofense umler the exiating Act I8 mede Very elear by saction 303,
21 T 5. 4% A, #34d (2) aind tb) where dlfferent penaltivs are provided fo slple vioin-
tivns il Tor vinLintions “witli istent to defraw) or mislead.”

‘2 U8 00 A 5333 Mlearing befare cepoct of ertminal violatlon. Beforo eny viols-
thin of this chapter fa reportsl by rhe Admicisteator to rny United State attoroey for
fnstitublon of a reimlual proceeding, the person agalast whom such procedal I» conten.
pated ehiall e siven appropeiate sotice and an opportunity to present bis views, elther
oratly or b welting, with regurd {o such contenplated procecding. .
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tion. le contenuls that a potice addressed to him persennlly was a conedition
precedent to hia tawful prosecution. The district fudge ruled that the provision
for notive and a heariing was an admiaistrative divection to the Adminisiraior
rather than a jurisdictional requirement for criminal proceedings. We agree
with this conclusion, Buch was the authoritaiive construction plared npou n
simllar provisinz in the Food and Drugs Act of 1006, 21 U. 8, O, A 1L Lnited
States v, Morgan, 202 U, 8. 274; see alsa United Stutes v. King & Howece, 73 1, 24d
a3, 698 (C. C. A. 2). 1n onp opinion the changes in phraseology introdueed by
the 1918 Act are not stich as to render ohsvlete these decisions, This appears
quite elenriy from the Congressional Jdebates, 83 Cong. Rec. pp. 7002, 77094, Toth
Cong., 3 sesf.  Articles by certain counnentators are cited as expressing the
vppesite vlew,” but we are constrained to disagree swith them.

“The appetlant further urges that the jury's failure to eonviet the enrporation
13 50 {nconsistent wlith the finding of guilt on the part of the appellant that
the verdict against him vannot stand, Assuming that the statute lucludes wilhin
its proliihitions an agent who aets for his emplover In shipping in imtersinte
conimerve mishranded or pduitrreated articles, the coptention is withount merit.
Na authorfty has been cited in support of the argument thot faflure to courict the
principal will avold the ¢onviction of an agent who has eommitted all the ele
ments of a8 crime, We think the usnal principie Is appiicable that errer eannot
be asserted for inconsistency {n the jury’s verdict. See Dunn v. Uniled Statea,
284 U, S, 390 ; United Slateq v, Pandolfl, 110 F. 24 736 (C. C. A. 2},

“A more Qificult question i3 presented by the appellaot’s contention that the
statute is alined oniy at punishment of the principal and not at punishment of an
iInnocent agent who o good faith and in Ignorance of the misbranding or adultera-
tion takes part in an Interstate shipment of Loodd or drugs. Section iot, 231 U, 8.
C. A, 85331, prohibits ‘the following acts and the cansing thereofl.' nnmely *(a)
The Introduction er delivery for introduction into interstate commerce of uny
food, drag, dervice, or cosinetic that is adulrerated or misbranded.' Nection gt
(a) of Titie 21 declares that 'any person’ whie violates any of the provisiuns of
section 331 shall be gullty of a misdemesnor and on conviction be subjeer to {m-
prisonment or fine or both. The Act defines the term ‘porson’ to Include ‘indt-
vidual, partnership, corporntion amd assoelation’ 21 UL 8. C. A. 331 (e}, Whe
is the person enosing 'the introduction or delivery for Introduction’ into leterstate
conimeree of R nrsbranded drug? 13 Lhe clork who Inpoeently packs or ships it
guilty nt the offense, ay well as the employer for whom he works? While the
statutory language seems literaily to include all who have any part in cansing
dellvery for introductlon into lnierstate commerce, there are sorious objvections
to &0 construing it. Subsectlon (¢) nf 21 U. 8. C. A, 8333 provides *No person shali
ve subject to the penaltics of subsection (a) of this scetion ® * © {fur hnv-
ing violated section 331 {a) or (d), if he eastablishes a guaranty or undertaking
signed by, and containing the name and address of, the person residing la the
Unilted States from whom he received in good faith the article, to the offect, in
the case of Bn alleged viciation of section 331 (a), that such article is not
adniterated or mishranded within the meaning of thia chapter designating this
chapter ® *® ¢ Obviously such a guaranty, if given, will be oblained by (he
drug dealer, not by his clerk who may later deliver the article for shipuoent in
interstate commerce; nor is such clerk llterally within the protection of the
quoted scctlom, since he fs not the one who ‘received’ the article from the
guarantor. It I difficult to believe that Congress expected anyobe exceyit the
principal to get such a guaranty, or to make the gullt of an agent depend ujwon
whether bis etuployer bad gotten one. The agent’s gailt, like his principal’s, must
be independent of any sclenfer under section 331 (). It would be extremely
harsh to charge him criminally with the risks of the business as the drug denler
is himsgelf churged. A majority of the eourt is of oplnion that this cannnt have
been the copgressional Intent and that the statute must be construed to nrenn that
only the drug dealer, whether corporation or individual, Is the ‘person’ who causes
the ‘latraduction’ or ‘delivery for introduction’ of misbranded or adulierated
druzs Into commerce. In support of this concluslon the appeilant adverts to the
mmission from the prosent Act of a provision which appeared In the TG Act
in 21 U. 8. C. A. S4. This declared that in construing and enforcing the pro-
visions of sectiops 1 to 15 of Title 21 “the act, omission, or failure of any officer,
agent or other person Acting for or employed by any carporation * ¢ ¢ wlthin
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the seupe of his empluyment or office, shall in every case be also decmed to be
the aet, vmiission or Lillure of such cotporation ® * @ as well a3 that of
the person,”  In oup opinivn the omission of this provision adds adthiog to the
argument wlieady developed ; it was doubtless omitted a3 uonecessuly because it
states un obvlous general prineiple of agency.
“The foregoing discuszion has proceeded upon the assumption that If the
statute is spplicuble to the appellant b mast alse apply o a shipplug lclerk or any
weninl elploree who was instrumental (n eausing the forbidden shippuent, for we
cant lid no laisla in the statulory language for drawing a distinetiva between

agents of bigh or low rank.  We are not, huwever, to be understood ' to hold that.

under ne cievumstances could an individual condueting a drug ' business 1n
corporite form be subjected o the penaltivs of sectlon 331 (a). Ifdan individual
operaied & corporation as bis ‘alter egu’ op agent he might be the princlpal; but
the evidenee hardly went 5o far as (o establish that such wns the) relationslip
between the appetlant and bis corporation and In any event his gullt was not
nade to turn on any sueh isgue.  Accordingty his couviction st e reversed.

“Flhie views above expressed In respoct to the construction of the statute are
thuse of & Wajority of the court. I am not Iu aceoed with them, I helieve that
the Inginge of sections 381 (a) and 333 (x) Is 8¢ Inclusive us to render luble
&l persong who take part in causing i shipnnent fa interstate commerce pf mis.
branded or aduiterated articles, and that guy {nsuiliciencey in the protection
aifurifed an agent by seetion 353 (c) I8 nut an adegitate veason for tlmiting the
statutory prohibitions to the dealer. The pussibility that o literal Interpretation
of the statuie may Joad to the prosecution of Insigniticant agents rather than
thieir vinpluyers is not, I believe, a serious risk and Is a mutter Congness was wil}-
ing tu lexve to the good senre of prosecuting oticiala and trial Jurles,! See United
Stutes v. Buffaln Cold Storege Co., 179 F. 805, 367 (D. C. W. L. M. Y.), whete &
witrchvusetian who lonocently sbq::xd pursuant to instructions was ponvicted
under the W At see also the churge giveu by Judge Grubb in United States v.
Maynield, 157 F. 765 (D C. Ala.).

“Judgipent reversed.”

On Junuvary 3, 1043, a petition for a rehearln; was denled by the Circuit Court
of Appeals and on February 8, 143, a petition for a Writ of Certlovarl waos ﬂled
with the United States Supreme Court. Suelh petition was grauted on April 5,
1364, and on November 22, 1843, the Supreme Court rendered the f.ollo ing opinlon,
which reverswl the Judg luent of the Circalt Court of Appeals:

FranNkrunTee, dssuciate Justice: This was a prosceation begun by two Infurma-

tious, consolitlated for trinl, charging Buffulo Pharmaeal Lompn‘}\y, Ipc., and ©

Dotterweich, its president and gencral manager, with violatlons of the Act of
Congress of June, 1938, ¢, 675, 5'.’ Stat. 1040, 21 U. 8. C. §§ 301~3gie!, known as
the Foderal Food, Drog, and Cosmetie Act. The Company, o fobber fn drugs,
purphased them from thefr manufacturers anml shipped thewn, repacked uader its
vwi labed, in interstate cominerce, {(No guestiou b8 raised In thls eise regarding
the Lmplications that way properly nrise when, wlthough the munuqdcml'er gives
the obber &8 guaranty, the latter through his own label makes representattons.)
The inforimation: were based on § 301 of that Act (21 U. 8. ¢, l‘bi} paragraph
Gt of which probibits *Fhe ntroduction ur dellvery for Introduction inte Inter-
stite comméeree of any . . . drug . . . that is adualtered or misbranded’. ‘Any
persen’ violitiag this provision ls, by parngraph (a) of §303 (21 U, &. C. § 383),
nede ‘guilty of g wilsdemeancy’,  Three counts were (o the jury--—-twt}, for shipping
mispricded drugs in Interstate ecommmerce, and o third, for so shipplug au
adulterated doyg.  The Jury disagresd as to the corporation and found Dotter-
weiell guilty on all three connts,  We sturt with the 8uding of the Circult Court
of Appeals that the evidenge was adeguate to support the verdict of adalteration
aind misbeamling, 131 F. 24 50, SU2.

Two other questivns which the Clrenlt Court of Appeals declded against Dot-
trrweich call only for sumimary disposition to clear the path for the mutin question
hetore us. fle invoked §30U3 of the Acet peguiring the Administrator, before re-
twting o violation fur prosecution by a United States attorney, to give the
suspeeet an epportunity tu present his views'. We agree with the Circuft Court
of Appeals that the giviug of such an opportonity, which was n acecorded to
TImtterweich, is not a prerequisite to prosecution.  This Court so held in United
States v. Morgaa, 222 U, 8. 274, in eonstruing the Foed and Drugs Act of 1006, 31
Stat. 76%, and the Jegislative history to which the court below galled attention
abtindantly proves that Congress, in the chaunged phraseology of 1938, did not
frtend to introduce 8 change of substance, §3 Cong. Itee TTU2-84. Iqually buse-
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less 1s the clalm of Dotterweich that, having failed to find the eorporation guilly,
the Jury could not find hiw gullty, Whether the jury’s verdiel was the pesult
of carclessifess or epmpromise or a belicf (hat the responsible individuni shonlid
suffer the penalty tnstead of merely increasing, as it were, the cost of rithuing the
business of the corporation, Is immaterial. Juries nmy hululge in precineiy such
motlves or vagnties. Dunn v. United Stalen, 284 T, 830,

“And so we are brought to our veal problem. The Circuit Court of Appenls,
one judge dissenting, reversed the conviction on the ground that only the cor-
poratlon was the ‘person’ subject to prosveution uniess, perchance, Lufialo
Pharmacal was a counterfeit corporation serving as a screen for Dotterweich,
On thut issue, afier rehearing, 1t remanded the canse for o new teial. We then
wrought the case hoere, on the Government™s petitlon fur certiorarl, 318 U. 8 75,
veeause this construction raised guestions of Impertance ln the entorovinent of
the Federal Food, Drug, and Cosmetle Act.

“The cgurt below drew it conclusion not {roty the provisions defining the
offenses on whicl this prosecution was based (5§ 301 () amd 308 (ad), but
from the torms of § 303 (e). That section nfforids imuonity from prosecation
it certain couditions are satisfled. The condition relevant to this case s a
guaranty from the selier of the inmweenee of his product.  So far as here rele.
vant, the provislon for an fnmunizing guaranty Is as follows: "No person zhatl
b subfect to the penalties of subsection (a} of this sectioun . . . (2) for having
slolnied seetion 301 (a) or (d), if he establishes n goaranly or noderiaking
shened by, apd containing (the name snd address of, the person residing in the
Uuited States from whom he received in good faith the article, to 1he effoct,
in ¢ase of an alleged violation of section 301 (a), that such article s not ndul-
terated or misbranded, withlu the meaning of thls Aect, designating this Act

“The Clrexit Court of Appeals fuund it *difficult to belteve that Congress ex-
pected syone except the principal to get such a guaranty, or to make the gnilt
of an agent depend upon whether his enyployer had gotien one,” 131 F, 2d w0,
3. And so {t cut down the scope of the penalizing provisious of the Act to the
restrictive view, as a matter of language and poliey, It took of the ‘relieving
effect of a guaranty.

“The guavanty cluuse ennnot be read n isolation, The Tond atd Drags At
of 1906 was an exertion by Congress of s power to Keep lmpure aod adulter-
ated food nnd drugs out of the channels of commerce. By the Act of 1U3%,
Congress extended the range of its control over illicit and noxiovus articles nmd

- stiffened the peaalties fur disobedionce, The purpases of this legislation thus

fvuch phases of the lives and health of peopleé which, in the elrenmstances of
modern Indugtrialism, are largely beyvoud self-protection.  Legard for these
murposes shoyld iufuse construction of the legialntion if it is to be treated as
a working instrument of goverhment and not merely as a collection of English
words.  See Hipolite Egg Co. v, Uniled States, 280 15, 8. 45, 5T, il MeDeruait
v, Witconsin, 225 U. 8. 115, 128 The presecution to which Dotterweich was
subjecierl i3 based on a now familinr type of legislation whereby peenalties
=erve ax cffectlve means of regulation, Sueh legislation digpenses with the
conventional vequircment for eclminal conduct—awurenvss of sotne wrong-
doing.  In the Interest of the Jarger geed it puts the burden of acting nt hazard
upon o persol otherwise innecent but standing in responsible relation to a
public danger. United States vo Balint, 253 U, S, 250, A so it is clear thar
shipments like those now In igsue are ‘punished by the statute if the article
is misbranded {or adalterated!, and that the article may e misbranded for
adulterated] witheut any emsecieus fraud atl all. It was natoral encuszh te
throw this risk on shippers with pegand fo the ldentity of their wartes. . . '
United States v, Jehnaon, 221 U, S, 488, 407-9%,

“The statute wakes ‘any pevson’ whe vielates §301{(a) gailty of a ‘isle-
meanor'. It specifienlly defines ‘person’ to include ‘corporation’. §201(e). DLint
the only way in which a corporation eun act is through the budivichuls who aet
on its behatf., Nowe York Central B R, v. United States, 212 UL 8 481 Amd
the hiztoric couceptinn of n ‘misdemennnr’ makes nil thuse resposible for it
equally guilty, United States v ALilTa, T Pet. 153, 141, a doetrvine given general
npplication in § 312 of the Penal Cule (18 U, 8. C. § 530).  If, then, Pmtterweich
is not subleef to the Act, if must be selely on the ground that individuals ace
immune when iLe ‘person’ who violates § 3H (a) Is a corporntion, although from
the point of view of action the individuals are the corporntion. As o matter of
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Jegal development, 1t has tuken time to estublish criminal ilabllity uiso for a
corgeration and not werely for its ageaty, See New York Ceninld R, R. v. United
Blutes, supre. The bistory of federal fuod and drug legislution Is a good illus-
tration of the eluborate phrasing that was In earlier duys Jeemsd] necessary
to fusten eriminal linbiliry on corporations, Bection 12 of the ¥ood and Drugs
Act of MG provided that, ‘the aet, omission, or fuilure of any officer, agent,
of tiher person acting for eor emiployed by any curporation, puny, soclety, or
aasocintion, withiin the seope of his employment or oflice, shull In every case be,
also deemed to be the act, vmisston, or fallure of such corpdration, cowpany,
sovivty, or assoviition sy well as that of the person.’ By 1938, legal understund-
Ing il praciice bad rendered such statement of the vbvious siperflugus. Deles
tivn of words—=iu the buterest of brevity and good drafismanshlp "—superfluous
for holding u corporatton cciminnlly Jinble eun hardly be found ground for
rellieving from sueh Habiliey the indlvidual ageats of the corperation. To held
thaf the Act of 1088 frevd all Individuals, except when proprictors, from the
culpubility nuder which the earlier legislation had piaced them is to defeat
the very object of the new Act. Nothing 13 clearer than that the later legis-
lation was designed te enlarge and stiffen the penul net and nit to nurtow and
lonsen it This purpose was uneqeiveeally avowed by the twe dommittees which
reportiad the bills to the Congtess, The EHouse Committee reported that the
Avt ‘secks fo set up offective provisions against abuses of cotisener welfare
growing out of inadequacies in the Food and Drags Act of Juse 30, 1906".  (H.
Rep, Noo ZUW, T5th Cong., 3¢ Sess, p.o L) And the Senate Committee explicitly
puinted out that the new legistation ‘wust not weaken the exitsting laws’, but
on The contrary ‘it must strengthien and extend that law's protection of the con-
sumert (80 Rep Noo 152, 75th Cong., 1st Sess, p. 1) 1 the 1938 Act were
constvaed 15 10 was below, the pebpadties af the law could be ‘limposed ouly in
tlet rare case where the corporation is merely un individunl’s alter ego.  Corpo-
raticns enerying on an flicit trade would b2 subject only to 'what the House
Conuitfee desceibed as o teense fee for the conduet of an illegitimate business.* *
A vcorporate ofticer, who even with ‘intent to defrand or mislead (§ 303b), intro-
duecd wituiterated gor misbrunded drugs into interstate commetee conldd not be
Eeid e1dpabie for comluet wihich was lodubltably outiawed by the 1808 Aet.
Soevo oo g, United States v, Magficld, 177 . T06. This argzument pruves too much.,
i nor ercdiliie that Cengress shoald by Dplication have exonerited what ls
probably a prejonderant mpnbet of persons involved In ucts of disubedience—
for flee nuber of newscorporate propeictors is relatively small.  Congress, of
vitirae, el reverse the process and bobld only the vorporation and sllow its
agents toescape. In o very oxeeptionu} cirentustances it mag huve required this
vestit, Nee Shermup v Uiited Stetes, 282 U 50 250 Bat the history of the
presenel Aed, By purposes, s terms; oud extended practieal constroction lead
away frene steh g resatt once Swe free our mwinds frota the notion that erimingl
sttutos mtst be constrael by soane artificing and conventiomil rule’, United
Niwtex v, Union Supply Co., 235 UL 8. 50, 535, ‘

e At is eopeettied not with the proprictory velatlon to a n‘pishmndcd oran
sdudternted drug but with Hs gHstribution.  In the case of a corporation such
sistribiiion mest be aecomplished, and may be furtheeed, by persons stunding
in virtetis relitions to the incorporeal proprietor. If a guarnnty luusunizes
shiptuesds of course it immunizes all involved in the shipmeat.  Buat simply
aceintse i€ Ceere has been a goaranty it wonhd have bee veeelved by the proprietor,
whether corporate of individual, us n safegnarcd for the entesprise, the want
of woEnaraaly does pot eyt Jown the scope of respemasibility of ail who gre con-
corned with tnosaetions forbidden by 301 To be sure, that casts the risk
that theere iz po guarapty upon alt who aecording to settled doctetnes of criminal
fnw are resguaisibie for the comanisslon of a milsdemeansr, To rend the gustanty
sotion, as did the enurt below, so s to restrice linhility for penalties to the
oply peeeson who wormully would recelve a gunranty-—the proprictor—disre-
garilx the admouition that "the menning of 2 sentence is to be felt eather than
ta tae provel',  United States v, Johneon, 221 U, 8. 488, 498, It also reads an
excepion to an impertant prevision safeguarding the publie 'welfare with a

B rhe Lill bas boen made shnrter and losa verbose thaun previous bills. That has been
dane witheut seleting any #fective provisions® 8. Rep, No. 132, T3th Cong., st Sess,, p.2

v In describing the pepalty pfovisions of § 303, the House Committee veported that the
M Cinerenses subytantinlly  the erimiunl penalthes which sows mapufucturers have
regzmibal ws substantinily a license fee for the conduct of an illeglmate business.” 1. Rep.
Nu, 21, 7oy Cong., Jd Sews., p. 4. '
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H})ﬂt‘lnllty which more apprepriately belongs (o enforcement of the centrl purpose
uf the Act.

“The Circuit Court of Appeals was evidently temipted te ntnke sech a devitaliz-
ing use of the guaranty provision through fear that an enfurcement of § 301¢a)
uy written might aperats too barshly by sweeping within e esndemnaiinn any
person however remotely entangled in the proseribed shipment. But that s
not the way to read legishation, Literalismm and evisceratien are equally to be
nvoided, To speak with technieat acourey, undey §301 a corporatlon may
commit an offeuse and all peraons who ald and abet its commission are equudly
puilty, Whethier s accused shares responsibility in the business process resmdting
fu unlawtul distribution deperda on the evidence produced at the frinl and ity
subinission—assuming the evidence wacrunts it—to the Juey under appropriate
guidance. The offense is commitied, unless the enterprise which they are serving
valeys the Immnnity of » guaranty, by all who do have ruch n respunsible shore
in the furthermnee of the transaction which the statute ouglaws, namely to put
into the strenm of interstate commerce adutterated or misbeamded drugs, 1ol
ship there doubtlvess may be under a statmie which thus penalizes the fransaction
though conscivnsness of wrongdolng be totally wanting.  Balanelng relative havd:
ships, Congress bus preferred to place It apon thuse who have at least the op-
portunity of informing themselves of the existence of eonditiong imposed for
the protection of consumers before shinring In iltleit comuerce, rather than o
throw the hazacd on the innocent publle who are wholly helpless,

“It wonid be teo treacherous to define or even (o indiente by way of MNuastration
the class of emjloyees which stands in sueh a responsibie velation.  Ta attempt
a formmla cmbracing the varviety of comduet wherehy persons may rosponsibly
contribute in furthering n traneaction forbidden by an Aet of Congress, to
wit, to seml lllicit goods acress state lines, woull be mizchievous futitity.
tn such mmtters the good sense of prosecutors, the wisze guidance of trisd Jucdges,
and the uitimate fudgment of juvies must be trusted. Our system of crituinal
justice peressarily depends on ‘copacience and circnmspoction in proseenting
officera.” Naah v. United Stateg, 229 U, 8. 272, 2TR even when the connequences
gre far morve drastic than they are nnder the provision of law before us. See
United States v, Balint, aupra (Involving a maxinunn sentence of five years). For
prresent purpose it sufiices to any that in what the defenae characterized aw
*u very folr chnrge’ the Distriet Court properly left the question of the respousi-
bility of Dotterwelch for the shipment to the jury, nud there was suflicient
evidence to support its verdict.”

Judgment reversed.

MuRPHY. Associefe Justice, dlssentlng: “Our prime concern In this euse i3
whether the criminnl sanctions of the Federal Food, Drug, and Cosmetic Act of
1938 plalnly and unmistakenly apply to the regpondent in lils eapaeity as a
corporate officer. He ta charged with violating §301(a} of the Act, which pro-
hibitg the introduction or delivery for Introduction inte interstate comuuerce of
any adulicrated or misbranded drug. There I8 no evidence tn this cuse of any
personal gullt on the part of the vespondent. There 13 no proof or clnim that
he ever knew of the lntroduction Inte commerce of the midulterateqd drugs in
question, much less that he actively participated {n thelr {niroduction. Gullt is
imputed to the respondent solely on the basis of his authority apd responsibilty
a5 president and general manager of the corporation.

“1t is a fundamental principle of Anglo-Saxon Jurlsprudence that guilt is
personal and that it enght not lightly to be lmputed to a citlzen who, iike the
respondent, has no evil intentlon or consciousness of wrongdoing. It may be
proper to charge him with responsiblllty to the corporation nnd the sincklioiders
for negligence and mismanagement. But In the asbsence of ¢lear statutors
anthorization it 13 Ineonsistent with estabiished canons of criminal inw to rest
lrbility on an act in which the aceused dli not participate and of which he had
no personal knowledge. Before we place the stigma of a erlminal conviciion
upen any such citizen the legisiative mandate must be clear and unambiguous.
Accordingly that which Chlef Justice Marshall has called ‘the tenderness nf the
law for the rigkts of Individnals’* entities ench person, regardless of eeonmnic
ap sacial stntus, to An unequivoenl warning from the leglalature as to whether he
$s within the class of persons subject to viearioua liability, Congress cnnuof
deemed to bave intended to punish anyone who is uet ‘plainly and unmistakably”

# Uplted States v. Wittberger, § Whoat, 76, 45.
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within the copflneg of the statute, Unifed Slates v, Lacker, 134 i, 8. 624, ¢28;
Uanited States v. Gradwell, 243 U, 8. 470, 485,

“Murvover, the fact that Indivlldual liabitity of corporate officers may be ¢on-
sisteut with the policy and puspuse of a public health and welfare measuce doen
nut suthorize this Court te hwmpose such Liability where Congress has not clearly
intented or actually dope so. Congress alune bas the power to deline a crim_e and
to specify (he offenders, United Stales v. Wiltberger, 5 Wheat, TG, 95. It is nat
vur funectivn te supply any deficiencies in these respects, ho matier how geave
the consequences.  Statutory poliey and purpese are not constit tionul substi-
tutes for the requirement that the leglslature specify with rensonable certainty
those individuals it desires to place under the iuterdict of the Act. [United States
v. Hurris, 377 U, 8. 805 ; Surlle v. United Stules, 152 U, S, §70.

“Lovking at the nugunge actually used in this statute, we find a complete
ubsence uf auy refervnce tu gorpurate officers. There is werely a provision In
§ 3u3Ln} to the effvet that ‘uny person’ inedvertently viglating § 301(a) shall
te muwiliy of a wisdumeanor. Scection M (e} further detines ‘person’ as Including
an fitdividual, paretoership, corpuratlos, and association.’’ The fadt that a corpe-
ritle officer is buth a ‘person’ and ay “ldividual’ is nut ladicative $f an intent to
phice vienrious lability ou the ofticer. Surh words must be rend in light of thelr
stututory caviremment.™ Only if Congress has olherwlse apecifled an fntent to
plice corpurite vilicers within tiie smbit of the Act can they be sald to be
cmbraced within the meaning of the words "person’ or ‘Individuat’ us here ysed.

Nor dovs the clenr lmposition of linbility on curpurations reveal the necessary
intent (o place ctiminal sanetions on their officers. A corporation is not the necey-
sury andd tnevitable equivalent of its oficers for atl purpuses.”” Iu maony respects
it is desiruble to distinguish the lautter from the corpurate entity jaod tv hwmpose
Hability unty on the corpocativn. 1n this respect it ls signifieant 'Jlbu.: thiz Court
hias never behd the impusition of linbility on a corporation sutficient, without more,
to extend linbility to its offieers whe have uo consclousueesd off wrongdolng.'
Linlowml, in a closely pualogous situation, we bave held that the viegrious persounl
tialility of recelvers in sctual charge and coutrol of & corporatiol could not be
predicitted on the statutory lnbility of a ‘company,’ even when the policy und
prirpose of tha cuactineat were consistent with personsl linbilicy. United States v.
Harris, aupra,® It follows that express statutory provisions are necessary to

U Thy uormal and necessary meaning of such o definition of ‘person’ |8 to distinguish
betwren fmibvidual enterprises and those enterprisus that aro incorporated of vporuted as
a partuership or awsuchitlon, In ofder to subject them to the A¢t. This phrase eannot
be vonsidered av an sttempt 1o dstlnguivh between individual officera of & corporatios and
the cotpurate catlty, Loe, ‘Corpurate Criminal Llability,’ 98 Col. L. Rev.'§, 181, 180,

B Cympare United States v, Cooper Curp., 812 U. S. 800, 800, and Davis v. Pringle, 268
T, 5. 515, 319, holdiag that the context and legisiative hintory of the particular statutes
thuere tnvolved Jndicated thet the words “an furluu" did not inciuda thie United States.
Bue in Georgia v, Bvans, 316 U. 8. 139, sud Ohlo v, llelveriog, 292 U, 8, 300, thess counid
erntiona led to the conclusion that ‘sny person’ did include & state. atso 40 Stet
1113, which spevitically includes ofticers witlkin the mesoing of "any person’ ms used In the
Revente Aot of 1914, i

@i Park Bunk v, Remsen, 158 U. 8. 387, 344, this Court sald, ‘It 18 the corgomtion
which 1y given the powers and privilegea and muade sublect to the labilitiea. Dues thia
carry with it an Imposition of Uability uv’on the trustee or other oficer of the corporationt
The woflicor la nol 1he corporstion ; his lia mc‘l’ 1 personal, and ot that of the corporation,
gor van it be vounted amoug the powera and privileges of the corposation.’

1 For an aoslysiz of the confusion on this matter In the state and lower faderal courts,
see Law, ‘Curporate Criminal Liabiliey,” 28 Col. 1. Lev. 3, 181, ,

Iy that case we hmd before us Rov, Stat. §f 413836-4380, which penalized ‘wpy com-
puany, owiler or custodian of such anlmals’ who futled to eomply with the atatutory reqalre-
uwits as (o Hvestook transporiation, A railroad company ¥iolated the statute and the
government svught to trmpose lnbility en the recolvers who were in actual charge of the
caompany. It was argued that the word ‘company’ embraced the oatursl persons acting
on behrlf of the company snd that to hold such ofcers and receivera Yabls was within
the polfley and purpose of wo humane & statute. We refected thin contedtion l: Insgunge
puculiaely auproprinte to this case (177 U. 8. at 360) : .

It wat b admitted that, lu orter to bold the recelvers, thay must be recarded as
Inclided In the wond ‘ecompuny.” Only by & strained and actificial construction, Lased
chietly wpnen s consiideration of the mischiel which (he lexislature sought to remed ., enn
receivors ime hrought within the terms of the lnw.  But ean sitch & kiod of conatructlon be
resorted (o fn enforelng o penel statute?  Giviag sll proper foree to the contention of
couniael of [he guvernment, that there hns been sonic relnxation on the part of the courts
far wpqgdying the rule of sirict consteuction to such stututes, It atill remalys that the inten-
tion uf a pemal stafite must be found I the lancunge actually wsed, Intefpreted according
to its fale amt obvious meaning, It is not ?u'mltted to courts, in this of cases, to
atiribate lumdvertence or oversight to the legislature when enumerating the ciassca of
perrens who are subjected (o a jene] snactment, nor to depart [rotn the settled meaning of
words or plhiawes bz order to bring persons uot oamed or distloctly des¢cibed within the
suppoan-d purpose of the statute.
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satisfy the requirement that officers as Individuals be given clear and winnistai-
able warning as to their vicarlous personal liability. This Act gives no fuch
warning. ’

“This fatal hiatus In the Act is further emphasiznd by the akility of Congrosy,
demonstrated on many cccasions, to apply Statutes in no uncertain terns to cog-
porite officers as distinct from corporaiions.® The failure to mention nrH:-cﬂs
epecificat!ly 13 thus some indlention of a desire to exempt them from linbilitg.
In fact the history of federsl food and drug legislntion is iseif iMlustrative t}
this capaelty for specifieation and lends strong support to the conclusion that Con-
greas did not Intend to impode Uability on corporate officers In this partienlar Apj‘.

“Scctlon 2 of the Federal Food and Drugs Act of 194%, as introduced and s
in the Senate, contained a provisien to the effect that any violntion of 1he At
by & corporation should be decmed to be the act of the oficer responsible n:n:u-fn‘t
and that such oficer might be punished as though it were his personnl aert
This clear fmposition of eriminal reaponsibllity on corporate officers, howoeved,
was not carried over {nto the statute ns finnlly enacted. TIn its pinee nmw:url&
merely the provisinn that *when constrning and enfurcing the provisions of thig
Act, the uct, omission, or fallure of any olllcer, agent, or other persoit neting Lo
or employml by any corporation . . . within the scope of his employment or m“ui
shall in cvery case be also deemed to he the act, omission, ne failure of siel co
poration , . . a8 well ns that of the porson' ™ This provision had the oMt aal)
of making corporntions responsible for the Hlegal acts of thele officers and prm:mI
unnecersary in view of the clarity of the law to that effect. New York Coutral .
H.R. R Co. v. United States, 212 U. 5. 451,

“The framers of the 1938 Act were nware that the 1N Act was deficlent in
that It failed ‘to place responsibllity properly upon corporate offfeers.’ ® i ordog
‘to provide the additlonal scope necessary to prevent the use of the corporaty
form as a shield to Individual wrongdoors”® these framers inserted a clen
provision that ‘whenever a eorforatiott or association violates any of the prog
visions of thia Aet, such violation shall alse be deemed to be a vielailon of tha
Indivldual directors, officrrs, or agents of such corporation or assoclation whyg
authorized, ordered, or dill any of the acts constituting, in whole or in part
such vilolation,'™ This pavagraph, however, was deletedd from the final versio
of the Act.

inwa, such violstion s deemied to be alrn that of the intividual dizertara, atlicers, o
agents of guch eorporation whe zhall bave authorized, orlered, or done auy of the per
conxtituting In whole or {n pagc such violatlon,” 15 U. 5. (', § 24,

“Tha vourta of bankrupley . . . ame favested . ., with soell Jurbadiction at Inw and 11:]
equity g wlll enable them to .., {4} aveaign. try, and punish bankrupts, ofilcors, and n:hpg

# “Whenever a mrl:of‘atb!;m shall vielate any of the pennl provisions of the nntitrusi
R

persans, anid the agents, officors, members of the board of directora or trusisea, or ofhe
sfmilrr controiling hodics, of corporations for violatlons of the provislons contained in thi
title,” 31U 8. C §11,

"Any such common earrier, or any offiror or agent thereafl, requbring or permittine ony
emplavee to @n, he, ar remaln an duty in violation af the next preerdiug soctlon of thes
chanter shudl be linhle to a penalty, ., > 48 ¥, S, ¢ § 63,

“A mortgagor wha, with intent to defrawl, violates any provision of subuestion B, snrs
tlan 924, nnd #f the morizagor le & corporailon or nsnannHun. the prealdent or nrhm}
E;im'imﬂ exccutive officer of the corporation or assaclatlon, shall upan eoaviction theren

helid guitty of & misdeineanor...” 4@ U. &, C. § 941 (1), .

T8RS, 50th Conr., 1at Sesn. Bvuator Fovburn, ane of the ronhsaen af < KRR, giate
that this was “a new feature In billa of thin kind. It was intended to abviate the possi
Wity af excape by officora nf n carporaton nnder a pler, which has beern more than enea
made, that thes did not know that this was belng done on the credit of or on the reswnsid
blity of the carporation.” 40 Cong. Reo. 804,

W34 Stat. 772,21 1L 8. C. .

* Sanate Report No, 493, T34 Cong., 2d Sesx, p. 21,

* Idid., p. 22. This report also stated that “it is not, however, the purpnse of thi
Pacagraph to subject to liability those dircctnrs, oflicers, and employoes. whe morely
nuthocize their suboriinates to perfarm lnwful duties and xuch sahordinatea, on their wwy
inltiative, {"'"""“‘ thora dutles In & manuer which vislates the provisiona of the law.
Howoerver, If a dlrector or officer peraonally orders his sulonlinate to do ap act in \'Inl:rtinﬂ
ot the inw, there i3 no reassn why he shonld he shisided from porsonal reaponeibijity
merely hecaune the net war doue by another and on hehalf af a corparation.”

# Thin provislon apgc-urn in several of the cazly versions of the Aot Introdueed In Con«
gress. 8. 1044, T84 Cong, Int Sesn, §15(b) : S, 200, 754 Cong., = Rema, § 1R{LY : 8,
R0, T34 Cong., 20 Sess., § 180k} ; B 5 Tith Cong., 1st Sown., § 7000b) : 8. B, T4th Cong.,
2 Rean, | TO7(1), as renacted to the House, which sohetitnted the word “pereanaliv” fo
tha word “suthorized” in the Jast elause of the paracraph quoted above. A varlation of
thla provision appeared In 8, 5, 78th Couk., 1st Seas., § 2(f). and made n marked distine
tlon between the use of the werd “persod™ and the words “dirsctor, slicer, employee, o
agent acting far or emnployed by any persnn.”  All of these hilla alao containet the nroaeny]
definition of “permon” as including “Individunl, partnersiip. corporation, and awociaiing.*

¢
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“We cannot presurge that this omlasion was (nwadvertent pn the part of
Cungress, LDuited States v. Harris, supra at 300, Fveen If it wpre, courts have
ne pawer te remedy so seriong a defect, no matter how probghle it otherwise ey
appenr that Congress lutended to include officevs ; ‘probabillty is apt a guide which
@ vourt, it eousteuing o peaal statute, can safely tinke,! United States v. Wiit-
bergor, gupra at 105, But the framers of the 1985 et had an intelllgent com-
prehension of the inndequacies of e 1006 Act ad,of the ansettled state of the
Iaw.  They recogniaed the pecvssity of luserting clenr amd unmlstakable lan-
suage in onder 1o impose Hability on corporate officers. 3t Is thes unreasunable

to axstitye that the maission of such laugonge was due to a bellef that the Act -

as it now stands wos suillcient e Jmpose lHability on corporyte otlicers, Such
deiibecate deletion s consistent only with un intent to allow [such officers to
remain free frome orimionl linbility. Thas to apply the sanctivne of this Act
ta The respondent would be contzacy 1o the intent of Conigress s eXpressed in
thee ~tatmovy Inpguage and in the legislative history. 1

“Fhe dangers inherent io ang attempt to ereate Hability without express Con-
gressienal indention ot suthorization are illusteated by this cusé.  Without any
lewisiative guides, we are confronted with (be problem of determiniug precisely
which sffivers, stployees amld agents of o corparatlon are to bel suljeet to this
Aot by our fiat.  To ervet standards of rexpensibllity is o Jiffleult legislative task
aud the opinion of this Court admits that it §s too treacherous’ and a ‘mis
chivvous futility’ for us to engage in sueh pursuits. But the galy alternutive
I= st blunl resert Lo the goud gense of prosecutors, the wise gyitaace of irial
Judges, wd the uitimnte Judgment of jurtes! Yet tuat sitpation s preelsely
what anr eonstitutivonl system sought to aveid.  Rellance on the legistature to
delite erintes and eriminals distinguishey vur form of JurL'sprudeqcv from certiin
fess desivable ones. The legislative power v vesteain the liberty und to Isipert]
the gowl repatation of eltizeng must not rest gpon the variable atticudes and
opinions of these charged with the duties of juterpreting amd eaforeing the
m.—u;-!;m-.-a of the luw, @ therefore cuunot approve the decislon of the Court
in this ense. "

“Mr. Iustice Rogeers. Mr. Justice Rexp und Mr, Justice Rurtebex join In this
(dimnent.” .




BOWMAN VS RETZLAFF

Some half a million bushels of Canadian wheat was
shipped by rail in bond to Baltimore during the war and
loaded onto the James J. Hill, a freighter operated by the
Government, for shipment to the French Government at! Casa-
blanca, Morocco. Loaded, it left Baltimore on Septe@ber 13,
1945 and when it reached Norfolk the following day it put in
at Hampton Roads, Va., for survey because the ship w#s rid-
ing low at the bow.

Survey showed that the No. 1 hold was full of water.
The Hill returned to Baltimore to unload the hold, repair

the damage and refill the hold with dry wheat before: again

setting out.

The explanation was that the Hill had been in a
Philadelphia shipyard where facilities were added so' the
boat could bring back prisoners from Europe. BAs the prison-
ers were to be carried in the holds, it was necessary to in-
stall toilets. When the boat was empty - as when carrying
prisoners - the floor of the hold would be above thel water
line. The discharge from the toilets would be by grévity
into the ocean, but when the boat was loaded the flopr of
the hold would be below the waterline and unless the toilets
were valved off the hold would £ill with water., Apparently
the valves in No. 1 hold had not been closed before the boat

was loaded.
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The wheat in the top of No. 1 hold was dry and was
unloaded into an elevator. The wet wheat,ihowever, could
not be handled thru the elevator's equipme#t and so was
bucketed out of the hold and loaded onto railroad open gon-
dola cars, hopper bottom. Approximately fifty thousand
(actually 40,843) bushels of wet wheat was put on these
cars. A representative of the Hill came to see me and made
application to enter the wet wheat into the United States
as chicken feed. Up to this time the entire cargo of
Canadian wheat had been in bond just travelling thru the
U.S. It was now proposed to enter the wet wheat into the
U.S. as an import.

Although imports come under the jurisdiction of the
Customs Division of the Treasury Department the law pro-
vides that any products that come under the jurisdiction of
the Federal Food, Drug and Cosmetic Act must be examined
to determine if the product is legal and can be entered or
if it is illegal and must be detained. Thg Treasury Depart~
ment then acts on the basis of the FDA recommendation. To
avoid duplication and to speed up the operation, the FDA
£fills out the forms and signs them as reprqsentatives of
the Treasury Department and sends copies tq the Customs
Division. Each operation is joint between FDA and Treasury.

As this was an unusual case and as I Qas familiar with

wheat and what happens to it when it gets wet, I handled the
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application myself and made the decision to allow a condi-
tional entry. The condition was that the wheat had to be
dried within two weeks. Hy.reason was that the wheat would
sour and decompose, in time, and become unfit for even
animal feed.

There was only one elevator in Baltimore that had dry-
ing facilities that could be used and the capacity of the
drier was about 500 bushels a day. The wet wheat wohld not
go thru the elevating machinery and so had to be bucketed
up on the outside of the elevator. The drying was completed
in February of 1946, - 6 months after the wheat becahe wet.

At this time an attorney by the name of Robert Williams,
a brother of the Baltimore city Health Commissioner, repre-
senting the captain of the boat came to the office apd wanted
to complete the entry of the 40 odd thousand bushelsi of now
dry decomposed wheat. We had secured a number of samples
during the unloading and drying and I had sent samples to
Washington to get the opinion of experts there on wh&ther or
not this grain was fit for chicken feed. The experts agreed
with me that there was a risk involved and that we shculd
not permit the importation for chicken feed. Mr. Wihliams,
the attorney for Captain Bowman, came to see me seve}al times
and argued for the importation on the basis that the! wheat
had been fed to chickens without damage. I advised him that

he had my decision in writing and that the wheat could not

. e




be entered as a chicken feed. On his lastivisit he became
extremely abusive and I was about to ask him to leave the
office when it suddenly occurred to me thaﬁ the only way
tﬁis attorney could get the wheat entered intc the country
was to show that my decision was arbitraryéand capricious
and if I ordered him out of the office he ;ould use this as
an example to prove that I was being arbit#ary. So instead
of becoming angry with the fellow because qf his abuse, I
laughed at him and told him flattery wouldiget him nowhere.
He left in a huff and shortly after I was $erved with papers
of a suit against me and the Collector of éustoms to force
‘us to permit entry of the decomposed wheat;

The suit in Federal Court was against me and the Col-

lector of Customs in that order so I went to see the Col-

lector to advise him of the situation. Mr., George T. Cromwell

had very recently been appointed to the position. At that
time the Collectors were political appointees and so had
usually no experience whatever with the work of the Customs
Division. This was the case with Mr. CromWell. I explained
to him how the Customs and FDA worked on importations that
came under the Food & Drugs Act and what I had done in the
present instance. I told him that our action was taken under
the Treasury law but that all the work had been done by FDA
so we would provide the facts needed as te#timony in our

case. I told him that I did not anticipate that we would
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need any help from the Customs Division but if we did I
would let him know. Mr. Cromwell asked me to keep Hhim ad-
vised when a date was set for the trial so he could be pre-
sent. I assured him I would do so but there was not any
need for him to come to the trial unless he particularly
wanted to. The Collector surprised me when he said, empha-
tically and with just a little irritation, "Look Re#zlaff,
I'm being sued too. I am going to be there every ddy." I
told him I was delighted that he was interested in &he case
and that I would keep him advised and would like him to sit
in on our conferences in preparation for the trial so that
he would be fhlly informed about our plans of the presen-
tation of evidence. Mr. Cromwell surprised me. He Istuck
with us from start to finish of the trial and I think he
enjoyed every minute of it.

The case was called before Judge Chesnut in the U.S.
District Court at Baltimore. I was pleased, as Judge
Chesnut, in my opinion, was always very fair and imp%rtial.
He did not favor the government but on the other hanb he did
not discriminate against it. If you put on a good chase be-
fore this Judge you had no problems. If you came in with a
stinker he would guickly smell it and throw you out. He
was very well informed. He kept up with the latest regula-
tions of the Justice Department and with not only the deci-

sions of the Supreme Court and the Courts of Appeal, but also




with the District Courts throughout the U.$. He was in-
clined to be just a little intolerant withiany attérney who
appeared before him and was unfamiliar witﬁ any of this
essential information. Most FDA cases are:before the Judge
without a jury and it is the Judge who makes the final de-~

cision. Under those circumstances Judge Chesnut persisted

in getting the full facts out of a witness. He did not hesi-

tate to bore in and persist in getting all the facts that
he thought the witness had available.

Normal procedure in a court case is f#r the plaintiff
to state his complaint and then put on tesﬁiﬁony to prove
it. The defense then has an opportunity to state its posi-
tion and present testimony. After this each side has an
oppertunity for rebuttal. |

The plaintiffs in this case stated their position in
that they had this quantity of wheat that had been damaged
by water, had been dried and which they wished to bring in-
to the U.S. to be sold as chicken feed. They put on testi-
mony by a Dr. Briggs of the Department of ?oultry Husbandry
of the University of Maryland, to the effeét that some of
this wheat had been fed to chickens and baby chicks as a
part of their diet for 3 weeks without any bad effects.
They also put on testimony of a Dr. J.A. Brown, an Assistant
Professor of Bacteriology at Johns Hopkins‘University, to

the effect that grain damaged in this condition would have
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only a remote possibility of causing damage to chickens.
When our opportunity came I presented testimony from bac-
teriologists from our Washington office to the effect that
grain damaged such as this and containing this and that
bacteria, molds and spores, might have a deleterious: ef-
fect on chickens to which it was fed.

Bacteriology is a very inexact science and any time
that somecne speaks up bacteriologically and says th#t some-
thing can't possibly happen there always appears soméone
to prove that it has happened. I felt that it was more im-
portant to present the attitude of a chicken grower who
might be buying the feed in which this product had béen in-
corporated. So I put on the stand Mr. Rieck, a chic*en
grower from the Eastern Shore of Maryland, who testified
that he grew so many thousand chickens every 15 week$ and
these chickens as "peeps” cost him so much a piece aﬁd he
fed them the best feed he could possibly buy. He was
shown a sample of the wheat. He looked at it, smelled it,
and stated he would not feed this to his chickens if.it
were given to him as a gift. He handed the sample to the
Judge and said, "Smell it, your Honor." Judge Chesnut
smelled the sample and said, "Smells like a strong cﬁeese,
like limburger.®" I could see that the Judge was verg much
impressed by the testimony of the chicken grower, an& he

felt it would be a deception for this type of grain to be
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put in a chicken feed mixed with molasses qnd other nutri-
tive elements so that its character would #e disguised. I
think the opposition felt too that the decision at that

point was going to be against them so they?put on the stand
a grain dealer who testified that he had ajclient who wanted
to buy this grain and would pay a dollar bushel for it. The
attorney indicated that he had finished qu%stioning his wit-
ness and Judge Chesnut took over. He askeﬁ the witness who
this client was who wanted to buy the grain. The witness
hemmed and hawed a bit but on the Judge's insistence, he

finally stated that his client was the U.S. Department of

Agriculture. This was too much for the Judge and he exploded

in a condemnation of government operations where one unit

of the government was refusing to permit entry of the grain

into the country, while another unit of the government wanted

to use it as a feed. Suddenly the Judge stopped and turned
to the witness and asked, "What was the USﬁA going to use
this grain for? Chicken feed?ﬁ The witness beat around the
bush but the Judge was on his neck. Finally the witness
stated, "I got the idea they planned to add poison to it and
ship it out west to kill grasshoppers." This answer brought
down the house and even the Judge joined in the laughter. I
was never sure whether I won the case with:my chicken grower

witness from the Eastern Shore or if the oﬁher side had

thrown away the case with their salesman of grasshopper poison.

G T I I Wl EE R Oy B M e
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In any event the decision was in our favor and the gfain
was not permitted entry into this country. I heard it was
shipped to Cuba and that the recipients there never paid
for it but of this I am not certain.

Several months later the Baltimore agent for Llpyds of
London was in to see me about something and incidentplly con-
gratulated me on the good case I had put on in conneftion
with the wheat from the James J. Hill. I said, "Comfing £from
you I particularly appreciate that as I expect you cprried
the insurance on the cargo and brought the suit." He looked
at me in surprise, "It was a Maritime Commission boalt," he
said, "You know the Government never insures anything. We
didn't sue you. I strongly suspect it was your Fedpral
Government that did." I am sure my mouth sagged open. He
was right, the Government to my knowledge never carrfied any
insurance in connection with ocur work. I was astounfed, I
said, "Good Lord, I hope this information doesn't get to

Judge Chesnut."

Ref: John T. Bowman, Master of the §S James J. Hill, v
2Allen T. Rekxzlaff, et al

U. S. District Court for the District of Maryland.
No. 2894 - April 4, 1946. 65#F. Supp. 265

Allen T. Retzlaff
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100T0, Action to restrala ihe emfurevinent of an order for the exporintiva er
destructlon «f sdullecated whent, Juhn 7. lleninan, Hadter of 55 Jumcs
J. 1L, v. Allen ‘T, fKetsinl®, Uhiel, Baltlpwere Stalloa wi (Fuvidt and Drug
Adinlaletzation, and Geoerge T, Crumwell, Collector of Chniomn, Port of
nlelwere. ‘Pried to the court, Complaint dismiseed. |

Ouw or about Jununry 24, 1946, a complutut was tiled in the United States
Distriet Court for the District of Maryland on belidf of John T, Bowman,
Alaster of the 83 Juwes J. 1L, seeking to restrain the enforcewient of an ordet
directiigs the exportation or destructlon of sume 49,000 bushels of adolterated
wheitt.  “The ety upon which tie complaint wis based are givien b the vourt
vpiaiot.

l.-\u auswer to the complaiut was fled ou behall of the defendagts on Februsrey
13, 183455, asul therenfler Uie eitse canwe on for (rial belfore the court, At the con-
Glusiva of 1he trial, the mstter was taken uhdder advisewent by ithe coort, and,
v April 4, 1946, the conrt handed down the foltowing opinion;

Chgssur, District Judge: “In this case the unster of the 35 'James J.
il secks an fnjunction aguinst the enfurevinent of wn ordet of Gllbert A.
Dailey, Collevtor of the ot of Baltimore, which requized that 40843 bushels
of Cansclimn wheat theretofore provisionally enterad for Importation fute the
United States ‘st be exported, vr destroyed, under custol supoervision.
The pspendents are Goorge T Cromwell, Cullector of Customs (successnr to
Gillert Al Diley) and Allen ‘P Retzdall, Chief of the Bultimore Station FPoed
tthd L Aehnindstettion of Pederal Seeurity Agency. They have aoswered
Justifyiog the vedes undee seetion 801 of e Felerul Foad Deug & Coametie
Act of MRS (21 UUS0A, s, 851), which deals with hmports and eXports,

“Section 381 (so far as bere material} provides that the Seeretary of the
Treasury shill deliver to the Fedeen! Sceeurity Aduduistrator sionptes of food
offeraad for fieport intae the United Btates, giving wotier thereof (o the owaer
wr the vonsigtiee “whe by appeae before Use Pederal Security Adwinistrator
atnd lave the right to iutroduee testhoeny., 1 i is foaml thag the article is
Swduiteraved” ‘then such arvticle shall be relused adinission' and unless such
artivhe is exsported by e consignes within three monihs, i 1wust be destroyad.’
Oy segtion 342 () Towd shadl be deemaed adualterated (3) I it consists in whole
or inopart of any tilthy, puteid er decomposcd substanec or if il 13 utherise
aufit por foodt [ Dalivs supplied, ) ‘

*Phe pesition of the respondents s that in due course they have admiols-
trutively determined that the wheat wus onfit for food. 'Phe complainant
attacks this pesition on twe growmds: (1) that there was ne gubstantial evi-
dietwee betore the pespucdents (nt the whoat was wofit for foodinmd that their
action is therefore avbitrary and eapricions ; ad (2) that the Pderal Sceurity
Ainiatrator did pot et the pluintl? o foie benrdng, Bxiehded testinony
wits beaed nnconel ngem these bsues gl the case taken undir advisement
Alter ennsideriction T bave reaebad the conclusion that the fufynetlon applied
for tuttst he denied and the comphieint Jdismissod,

=onkud the taantering faets o be as follows:

T Prier to September 13, IG5, about 40,000 bushels of Canadizn wheat
woere shipped by eadl rom Canada te Baltimore and there tr:u%hi]mul te the
83 James JoOHIL & govermment owned vessel,  The wheat was constzned
tooa azemey of the Freach Goveranment st Casaldanea, Moewes,  The *HIDY
et from Baltinnre vn September 18, 145, The next mornfog 1t was dis-
coversd Wit there were ten feet of water in Ko, 1 hold, where the wheat was
stowed, by peason, as 1t was later found. of an loflnx of wyter through o
plambing fixtuce whivh vught to have been blocked off when {he vessel TUH
sot being usiel as g troop-careler but which idd been opened while the vessae!
was b port. The “IHE proveaeded to Haunpton Roads, Vieginia, where 1€ found
sahivit port facillties unavaiiable sl conseguenidly returned to Laltiwmeore,
R (M T S —|

|
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arriving September 18, 1945, Discharge nf all grain from the watered hoid
wis Inmediately undertaken and the grain was entered at the Custom House {
at Balthmore by Joha F. Cuntiot, a breker acting on beball of the pworr of

the grain.

“2. On Scptember 24, 1945, the Collector of Customs served on Connor an
ontler requiring the wheat to be held intact pending analysis of gamples ard
advising that fallure of the goods to comply with the requirements of the
Food and Drug Act would result in an order for its expurtation or destruction.
The next day the Chief of the Baltimore Statlont Food & Drug Administration
notified Connor in writing that fuspection and anaiysts of (he sumples showsd
the wheat 1o be adulterated within the meaning of section 302 (a) of the
Food Drug & Cosmetic Act (21 USCA, . 342 (a}) slace It consisted in whnle
or in part of a Althy, putrid or decomposed substance, or wis otherwise unfit
for fond. ‘Proluct 3 water damagzel; xrains hot and sour.” The notice fxod
a hearing date three days later “at which time and piace you may be present
and submit testimony, or at or before which tine you may file 2 statement fn
writing.'

“3. 1t scems to have heen conceded at that hearing as at the heating in this -
court that the wheat in {ts then emudition was wunfit for fwmporiation, On
September 27, IS, Connor made application for the retease of 5,000 bags
of wheat found to be uodmmaged by witer and also for peemission to re-
condition the damaged wheat by hlowing, cleaning amd drying and thus
stopping further deeomposition gml deterioration,  This permission wias
granted but with the following condition : *However, before 1ssuing conditional
release providing for final re-conditloning and dispogrition of the danminged
wheat it raust be cleariy understood Just how you plan to acemmnplish this, for
which purpose we fre enclosing another blank application in duplicate. On
receipt of this application stating the purpose to which the wheat is to be put
after re-conditioning and also ontlining the method to be used in re-condi-
toning, we shalf issue the conditional releuse.

l ) "4, Repulations have been publishl for administration of the Act. No. 2.300

provides fur relabelling or re-conditiohing an artiele to bring it within compli-

ance with the Act. 1t provides that the owger or constgnee may make request

in writing for such re-conditioning or othoer action to render the articte not o

ot within the meaning of the Act. ‘Sucli vrequest shall propose the labetling: - -
to be used and any other nct to be done for such purpose and shall specify the |

time and place when such labelling or other act ig to be done! 1 and when it

has been tlone and in ita ehangel condition approved by the Administrator the
article may be reieased from detention.

“5. It appeavs that the owner opr consignee In this eaze did not make formni
writien application but did informaliy and by corvespondengce with the Adinin-
istrator request the release of the wheat, then in process of being drivd ouf,
for use as pouitry food, and subwltiing an offer for the purchase of the dried. .
wheat frown a dealer in poultry foods on November 16, 1845; and on November,
27, 1045 attorneys for the owner requested a hearing by the Administrator
with an opportunity to submit testimony ‘as to the present comdition of the
dimaged whent, and particularly on the question of the Stness of sald whent
for animal foorl’: and statlng that they bhad consulted the Departiment ol
Poultry Husbandry at the University of Maryland, College Iark, Margland
am! subutitted samples of the re-conditloned grain in order thag it eould by
erefilly exsinined and tested to detormine tta avatlability as poultry foml
and that this proposed test would cover a period of two or three weeks at whicli
time the results of the test would be submitted. The Administentor replied
on November 30, 1045 that a bearing under the Act had already been givm#
and that the request for the use of the wheat as ponltry feed was denfed am
deviining to accept the invitution to participrte in the controlled feeding testﬁli

“¢. On Decomber 11, 145G the Collector of Customs passed the fermal orde
for the destruction or exportation of the damaged wheat to be complisl with
in three months. The notlce stated *part of the lot has been drird since deteny
tion. Txamination of the dried portion of this lot indieates it to be unft to;
to] of any kiml.  Undried portion is derompesed or hot and sour.’

7, Some further informal negotiations or consuitntion ensurd between t!u:
partles with a final letter from Me. L. D. Elliott, Assistant Comamissioner of
Foud and Drugs at Washingten, duted Junuary 9, 1046, which stated lo part:
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A8 was further polated out to blim {Mr, Robert Williams, attorney for the ownsrs thils
Administrution cannot agree to the release of thiv damuged gralo for poultny feed pur-
pusvs irrespective of the vulcome of the experliienta you play, nor nre we i3 a position
to participate in thems. It haw been our cunsistent polley to refuse to acquiesce in the
use of molly metecinl jo poultry feed in connection with sulvage eperations under the
svizure wevtion of the Act aw well a8 under fte lmport provisions,  This polley is based
gpon the vonsensus of opinlun swong the authorities in the fleld of Veterinary Medicine
wite cannpot assure us Chat the f(.-cahn: of moldy mnterial Lo pouitry would ke free of
any pusslbility of adversely afecting the health of the birds. The outcome of any brlef
tests using sume part of the 0,000 bushelu Juvelved here would tot alter (he apphica-
bility of onr policy bused on the consensus &bove. We have no disposition fo elose the
dour tu the consideration of ney proposals you may wish to make for some gther uee of
this wmaterin! which will in no way Jeepardize publie intercsts, *®* * *  Althoogh
there is 0o prevision 70r an appesl umder the tmport regulations of the Act, you are of
course welvome to cail at the Administration at any tlme for & discuwslon of your peab-
lem in connection withs the proper disposal of this gralg, baving in wind the thue limit
proserilied by the order abuve,

“%. At the bearing in court the respective parties submitted interesting
seientific testimony with respeet to the suaitability of the dried out grain for
t=e as poultry feed. It was not controverted that the water damaged grain
befure being dried out wns unsnitable for eitber hutnan or animal fuod. Dr.
Iiriggs, an expert poultry nutritionist at the University of Maryland testified
to the resultx of experiments over a period of three weeks oo chickens and
taby chicks to which portious of the dried wheat had been fed. Iﬁ: suid the
chivkens had thrived on the wheat which was wmixed with other [fuod, am!
expressed his opinion that it could be safely used generully for pounitry feed.
Dre. X, I Brown, Assistunt Prefessor of Bacteriology at the Johns Hopkins
Cniversity, an ¢xpert in his field, after giving extended testitnony upon the
general subject expressed the opinien that any danger to the poultry from the
use of the dried whent would be ‘remote.’ On the other hand, witnesses for
the respomdents, and purticularly Dr. Ellfott, Assistant Commissioner of Food
& Drugs, also an expert upon the subject, after likewlse detabied |testhmony
expressed the upinion that the Janger was mare than remote.  The practical
viewpuint upon the subject was expressed by the witness Rieck, extensively
enguged in poultry farwing on the Eastern Shore of Maryland, He said that
in his business he would ot take the chance of loss and damage to growhig
chickens by the use of such dampged wheat, us the saving In cost for the
food woulil not Justify the sk of danage that might oceur. ;

“The scientifle testimony wag to the effect that not all moldy material was
necessurily injurious to health, As for instance, the drug penicillin is {taelf
a moll. Various articles of cheese are to some extent decowposed or moldy and
ure yet wdditle,  Dut the partiewlar contention of the respondents 18 that this
pariicular damaged wheat contuined a certain amount of aspergilius mold
which is generally recognized by standard authorities to be damaging to chick-
ens if the spores are inhaled. Dr. Brown thought it quite uniikely that there
wonld e any such inhaiztion In the ordinary way in which the leeat mixed
with other articles [s fed to poultry ; but experts for the ruspomlentq‘ wereof a
contrary opinion. ,

HOn these faets the pladotiff contends that the administrative actlon was
nrbitrary amd capricious amd should be enjolned. Conslderation of this con-
tention must he related to the particular situatlon giving rise to the con-
troversy. L the order of the Collector for exportation or destructidn was not
within the grant of statutory power it should of colrse be enjoined, ef(*n thongh
the statute does not provide for judielal review. Whaite v. Macy, 246/ U. 8, 606 ;
Hanuegan, Pustmaster General, v. Esguire, U, 8. Sp. Ct. IFeb. 4, 19—!¢. By sec-
tivn 351 the Collector of Custums was guthorized to refuse admission if the
artivle was Csdulternted. By section 342 (a) ‘fowd shall be duejued to be
adulterated—(3) if it consists in whele or In part of any filthy, putrid or
decomgmsed substanee, or if it is otherwige unfit for foud! We may put aside
in this case the wonls filthy and putrid, but it Is the contention of the govern-
ment that the damaged wheat was decomposed aud otherwise unfit for feod.
There was substantial evidence, and indeed It is not disputed by the plaintiff,
that there was some decomposition in the wet wheat and to some extent ar
least it was fermented and moldy. ‘The evidence is In conflict as to the extent
of thls fermentation and also {n contllct as to whether the drying Ttlaithe grain
had n_rroswd or nwrely retacded the process of fermemntation. ultimate
question here is, I thiok, whother the decomnposition was so extensive as to

13
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render the grain unfit for food. Xndersen v. United Stales, 284 F. 542, 344
United States v, 200 Cases of Catsup, 211 P T80,

“And it is importast liere to distinguish between the comdition of the grain
when tIrst offered fur importation, and its cundition after 1t haul been Jdried.
And it Is nlso very Important In this conuection to note that there 1s really
bo cuntroversy betwoen the partles whethor the wot grajn before the drying
was nniit for feod of any kind, animal or human.  Jn its original wet condition
it was practicaily eonceded that it was se nufit for any kind of o, The con-
troversy as to its fithers for food i3 thus limited to the question as to whetlier
alter being dried it wns fit for poultry ford.  And here agnin on the avidence
in the ease taken in conrt the expert testimeny was faicky evenly balaneed,
In my opinlon, therefore, it eannot be said that the deterination of the Fosd
Administrator i net stppatied by substantial evidenee, The plabliils par-
tienlar contention to the voutears is that the decirion of the Administrator was
basedd on ondy a so-ealled organoleplie test, that i=, by appenranes, Laste, bes b,
solubility, vizcosity anid eolor. Sce Knapp v. Calloway (D. C. N, X} bz ¥, 2l
467, 477. It may I noted, however, thad subsegnently amd in pweparation for
trial of the caze In court. the Food Adwministriator had expert bacleriologion
examinitions made and submitted evidence therefrom tending to support his
decision based on the previons ovgunoleptic tests.

“It is alse very fmportant tn this ease to note that the plininistrative action
was taken fn the field of importation in which the power of Congeess is eoelu-
sive and ahselute. Buttfiehl v. Stranaban, 192 U. 8. 470, 403, The rviziis of
the importer ave, therefore, only these given in the Act of Congress in this case,
21 USCA. s 831, Aond it witl be neted that the stitute itself deals only with
the condition of the article when first oftersd for importaiion and its admission
or rejection is to he determined by the Colbwtor of Customs on the hasis of
advice from the Federal Secnrity Adwministrator whether the samples show
that the articlte offered for import i3 aduiterated.  In this ease the Mininis-
frater did advise the Collector that the avticle was adnlterated £within the
meaning of the Act) and it it therefoce clear enough thiat the Collector was
authorized to refuse ndmission to the wheat in itg originally tendoered condition,

“The plaintiff does not contend to the contrary but bases ils pregent position
o subsection {B) of xection 351 and on a vegulation (2304 providing nmder
some clrcumstatiees for the reconditioniog of the avtieie olfered for hopurt in
order to bring it within compliance with the Act, or to take ruch actiou as
may be peeessary to render it oot a foed product. Section 381 () provides
that the Secerstary of the Freasury may deliver the article to {he eopsighmm
‘pending examination and adecizion in the matter on exceutlon of a boemd”
Sectton 2.30) of the regulations provides that the owner may request the Food
Administrator in writing te permit the relabeliing or other net with respeet
to the avticle necessary to bring it into comipliance with the provigions of (he
Act or to render It not a fowd, and ‘sach regquest shall propose the labeliing
to e used and any other act to he done for such purpose, and shall speeify
t]he time anid place at which such proposed inbelling or other act is to he
done,”

*“As we have scen, the Secretary, acting through the Coliector, dild permit
delivery of the grain to the owner before passing his final order of Decomber
1t, M5 ; but this was only for the Mmited pirpese of drying the geain to
prevent further spoilage. And thereafter the owner did not formally vequest
permission to do anything with the grain {exeept dry it) to render it pot a
fond.  Instead therecof what the owner did rxpuest was permission to sell the
dried zrain as poultry fecd. And this the Administrator refusmt to permif
beeause fn hig export opinion, bused on geoerally accepted standards and in-
formation, it would not be safe for poultry growers to use even the dried grain
for chicken feed. 1t is thia action of e Foed Administraror that is here
attacked as arbitrary and capricious. As I have =ald, the scieutifie question
presented is a nicely balaneed one not free from doubt, but I conchule that the
degision of the Fuod Administrator was not arbitrary or capricions. The
pluintiff eontends that it sheulid he regarded as arblteary and eapricious be-
canse on the evidenee injurions effects iv ponltry raising from the use of this
damaged zrain are not eertain hut only possible or eoujectural. But I cannot
accept this view as established by the preponderaner of the evhilenee, and in
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any event it s wy opivion that the decision of the Food Admtalstrator on the
basis of present scieatide knowlwlge on the subject was not arbitrary or
cupricivus, :

“Lluintif? also contepds that under the evidence the Administiater did not
accontl him a fair hearing on this guestion.  As herctofore sthted, we are
denling with @ subject maiter of itnportatjon Inte the United Statps of articles
whoere the pewer of Congress s absolute and the rights accorded jtke importer
are vnly thuse given by the stafute. The statute (3. 351) accords a hearing
vuly after amtice to the Importer with respect to the sumples aken from the
Littk of the conuuodily tu deterisine whether it Is properly importable. At
ihe hearing upon twotice the only right accorded to the kaporter 13 ‘to intro-
duve testitaony.,  Presutasbly this testimony shoubd be relevaont to wherber
the suuphes ave faicly iHustrative of the ik preduct, and if so whether
the btk protuet is property hoportabiie.  In the particular cuse the notice was
duly gives wad the epporiunity wias alforded the importer to fugroduce testi-
teony at the appeinted tite and place.  Apparently the right w:‘i: wiived be-

et §0 was practically conesled that the sumpies were Laivty taken amd the
bulk product in its thea condition was not fmportable under the Aet. The
plaintiff’s vomplaint here Is pot Lack of a fair bearing with regard to the
sinuprhes of the woet grain but fo the refusal of the Pod Administeator to give
a furtber Bearing with vrespect to the availability of the dried grain for use
as pealtry feed. The statule dues not previde for snel g further hearing,
Lidewed the provizion of the regutiation referred to §s not expeessly provided foe
b thee statute itaelf s but i3 in the nature of an et of grace w the impovter
o recowdition the article sv that it will net be violative of the Aet as o fowd
proadiet bt may be usmd for other proper parposes ot invonsistent with e
Act. and thas jruessibly avoeid unnecessary mottetary loss, i

11 i flxe (o be goted Ut the statute does not provide for judicial review.
I ghis respaeet the procedure winter section 381 s guite difevent from that
taken under other sectivus of the Foud & Drog Act of 1038 prelating to dumestie
conrey, where provesdings for condemnpaiion reguive judicind procedure,
Al section 351 as it new stands s an ankendment of the prior, Act of 1004
2 Uacs, s M) dn relition o importation, which alse requived judicial pro-
vinlure for comdetnatiog, Bee Ambraster v, Mellon (10 A DO 41 B 24, 480,
where i was luebd, gedet the eartier Act, that the action of the Seervtary of
the ‘Ureasury in mdniflicg a cectain mpovtalion was not sl:bjucF to judieinl
review unless capricious or wrbiteacy. While there is no recormde] ease of an
attavk on the Seeretnry's action Wuder the uew Act, it 13 clear that in the
prosent ense the =tatute wakes no provisden for julicial review jand ereates
to persana! federal rights ws the basis for judicial review, so loug as the
Sevpetary acted within the scope of his authorvity under the Act. Sve Slark
v Wiekoped, 326 UL 8, 268, :

“We nmst also bear in wind that the case does not present a question of
contiseation by the goveramwat of a property right,  Indeed the order here
souzhit to be enjoined is merely in the alternative, thet is, for exportation or
destrtietion within theee months, Chat period has now pinssed, blFit wils uh-
derstond st e bearing heee that the damaged wheat would not be destroyed
jouding dwision of this case, And it appestred furtler in the evidence thuat
the aktnindstoantor was st willing te consider any reasonable p gl from
tes fmpwrter o allow importation of the wheat if efective measores evulid be
titken To tse it for purposes other than fuod, It appeaes that the importee bl
an odler for the prechase of the remabmder of the deied wheat (about 32,000
bushels) at the price of $140 per bushel for wwe as poultey feed, dud also an-
atier provisiound offee for the wheat at $L00 per bushiel fur use for purposes
oither than a food preduct. I

“on the whebe ease 1 eonelnde that the complaint must be dismisscd with
tuvithle comer eosts allowd to the dofemdants. Counscl may present the ap-
proprinte ovdisy in dae gotirse® !

o ARrEL 22 TG, o deerve was enterel o aceotdance with the above opiaion,
erderioyg thut the complaint be distiis=ed and that the plaintift or his assigns,
as ewhers of the wheat in question, proeeod with s exportation under eus-
totus stupervision witliin 30 days from the dute of the decree. :
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