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15) and the regulations of the Administrative Committee of the
Federal Register {1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
_ Federal agencies. These include Presidential proclamations and
" Executive Orders and Federal agency documents having _general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are publlshed unless earlier fllmg is requested by the
issuing- agency.
The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for 8 months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washmgton, DC
20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questioné and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

How To Cite This Publication: Use the volume number and the
page number. Example: 51 FR 12345.

FOR:

WHO:
WHAT:

WHY:

WHEN:

WHERE:

THE FEDERAL REGfSTER
WHAT IT IS AND HOW TO USE IT

Any person who uses the Federal Register and Code of
Federal Regulations.

The Office of the Federal Register.

’

Free public briefings (approximately 2 1/2 hours} to
_present:.

1. The regulatory process, with a focus on the Federal
Register system and the public's role in the
development of regulations.

2. The relationship between the-Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR
system.

To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

WASHINGTON, DC

July 11; at 9 am.

Office of the Federal Register,
First Floor Conference Room,
1100 L Street NW., Washington, DC.

RESERVATIONS: Abram Primus 202-523-3419

WHEN:

WHERE:

Ina Masters 202-523-3419

SEATTLE, WA
July 22; at 1:30 pm.

North Auditorium,
Fourth Floor; Federal Building,
915 2nd Avenue, Seattle, WA.

RESERVATIONS: Call the Portland Federal Information

WHEN:

WHERE:

Center on the following local numbers:
206-442-0570
208-383-5230
503-221-2222

Seatile
Tacoma
Portland

SAN FRANCISCO, CA
July 24; at 1:30 pm.

Room 2007, Federal Building,
450 Golden Gate Avenue,
San Francisco, CA.

RESERVATIONS: Call the San Francisco Federal Informatlon

Center, 415-556-6600
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This section of the FEDERAL REGISTER

contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510. .
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the -
first FEDERAL REGISTER issue of each
week. -

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 86-319]

Orfental Fruit Fly; Removal of
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: This document removes the
Oriental Fruit Fly regulations which
designated as quarantined areas
portions of Los Angeles, Orange, and
Santa Clara Counties in California and
imposed restrictions on the interstate
movement of regulated articles from the
quarantined areas. The regulations were
" established for the purpose of
preventing the artificial spread of the -
Oriental fruit fly into noninfested areas
of the United States. It has been
determined that the Oriental fruit fly has
been eradicated from the previously
infested areas in California and that the
regulations are no longer necessary. The
effect of this action is to delete
restrictions on the interstate movement
of previously regulated articles from the
previously quarantined areas in Los
Angeles, Orange, and Santa Clara
Counties.

DATES: Effective date of this interim rule
is June 14, 1986. Written commments
concerning this interm rule must be
received on or before August 18, 1988.
AGDRESSES: Written comments should
be submited to Thomas O. Gessel,
Director, Regulatory Coordination Staff,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Room 728, Federal Building, 8505
Belcrest Road, Hyattsville, MD 20782,
Comments should state that they are in
response to Docket Number 86-319.

Written comments received may be
inspected at Room 728, Fedéral Building,
between 8 a.m. an 4:30 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Robert G. Spaide, Assistant Staff

- Officer, Field Operations Support Staff,

Plant Protection and Quarantine,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
6505 Belcrest Road, Room 663, Federal
Building, Hyattsville, MD 20782, (301)
436-8295.

SUPPLEMENTARY INFORMATIORN:
Background

A document publighed in the Federal
Register on October 24, 1985 (50 FR
43117-43125), set forth an inerim rule
amending the Domestic Quarantine
Notices in 7 CFR Part 301 by adding
Subpart—Oriental Fruit Fly (contained

in 7 CFR 301.93 et seq.). The interim rule

of October 24 quarantined portions of
Los Angeles and Orange Counties in
California because of the Oriental fruit
fly, Dacus dorsalis (Hendel), and
restricted the interstate movement of
regulated articles from the quarantined
portions of Los Angeles and Orange
Counties. The interim rule-of October 24
designated a large number of fruits,
nuts, vegetables, berries, and soil as
regulated articles. Subsequently, an,
interim rule was published in the
Federal Register on November 22, 1985
(50 FR 48161-48162), which added a
portion of Santa Clara County in
California to the list of areas designated
as quarantined areas and thereby
imposed restrictions on the interstate
movement of regulated articles from the
quarantined portion of Santa Clara
County. No other areas in California or
elsewhere in the conterminous United
States were designated as quarantined
areas. *

Based on trapping surveys conducted
by inspectors of the United States
Department of Agriculture and State
agencies of California, it has now been
determined that the Oriental fruit fly has
been eradicated from the previously
infested areas of Los Angeles, Orange,
and Santa Clara Counties. The last
finding of Oriental fruit flies was made
on January 15, 1986. Since then no other
Oriental fruit flies or other evidence of
an infestation has been found. Based on
departmental expertise, it has been
determined that sufficient time has
passed without finding additional fruit

flies or other evidence of an infestation
to conclude that an infestation no longer
exists in Los Angeles, Orange, or Santa
Clara Counties. Further, trapping
surveys indicate that the Oriental fruit
fly does not exist in any place in the
conterminous United States.

Under these circumstances there is no
longer a basis for imposing restictions
on the movement of articles from any
area in California or elsewhere in the
conterminous United State because of
the Oriental fruit fly. Therefore, in order
to relieve unnecessary restrictions on
the interstate movement of certdin
articles, it is necessary to amend 7 CFR
Part 301 by removing Subpart—Qriental
Fruit Fly from the Domestic Quarantine
Notices.

Emergency Action

Harvey L. Ford, Deputy Administrator
of the Animal and Plant Health
Inspection Service for Plant Protection
and Quarantine, has determined that an
emergency situation exists which
warrants publication of this interim rule
without prior opportunity for a public
comment period because otherwise
there would be unnecessary restrictions
imposed on the interstate movement of
certain articles. This situation requires

- immediate action to delete such

unnecessary restrictions.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest; and good cause is
found for making this interim rule
effective less than 30 days after
publication of this document in the
Federal Register. Comments will be
solicited for 60 days after publication of
this document, and a final document
discussing comments received and any
amendments required will be published
in the Federal Register as soon as
possible.

Executive Order 12291 and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and has
been determined to be not a “major
rule.” Based on information compiled by
the Department, it has been determined
that this rule will have an effect on the
economy of less than 100 million dollars;
will not cause a major increase in costs

-
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or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets,

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291.

This amendment removes restrictions
on the interstate movement of regulated
articles from portions of Los Angeles.
Orange, and Santa Clara Counties in
California. The regulated articles that
are affected by this interim rule
represent significantly less than one
percent of such articles in the United
States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Ingpection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwdrk Reduction Act

The regulations in this subpart contain
no information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seg.). -

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR Part 3015, Subpart
V).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases, Plant pests, Plants
(Agriculture), Quarantine,
Transportation, Oriental Fruit Fly.

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for Part 301 is
revised to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff, 161, 162, and 164-167; 7 CFR 2.17, 2.51,
371.2(c).

§§ 301.93 through 301.93-10 [Subpart
Removed]

2. Subpart—Oriental Fruit Fly (7 CFR
301.93 througtr 301.93~10) is removed.

Done at Washington, DC, thls 13th day of
June, 1988.

W.F. Helms,

Deputy Administrator, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service. .
{FR Doc. 86-13838 Filed 6-18-86; 8:45 am]
BILLING CODE 3410-34-M

Agricultural Stabilization and
Conservation Service

7 CFR Parts 724, 725, and 726

Tobacco Acreage Allotment and
Marketing Quota Regulations

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Interim rule,

SUMMARY: This interim rule amends the
regulations at 7 CFR Parts 724, 725, and
726 to: provide that acreage converted
from the production of tobacco due to
the participation of the owner or
operator of a farm in the Conservation
Reserve Program shall be considered
planted to tobacco for purposes of
determing future acreage allotments and
marketing quotas; authorize county ASC
committees to approve certain
agreements to lease and transfer burley
tobacco quotas when such agreements
are filed after July 1; extend from April
15 to May 30 the date for filing
agreements to lease and transfer flue-
cured tobacco acreage allotments and
marketing quotas; reduce from 110
percent to 103 percent of the effective
farm marketing quota the quantity of
burley and flue-cured tobacco that may
be marketed without incurring a
marketing quota penalty; and make
minor corrections for clarity.

DATES: Effective June 19, 1986.
Comments must be received on or
before July 21, 1988, in order to be
assured on consideration.

ADDRESS: Send comments to the
Director, Tobacco and Peanuts Division,
ASCS, Department of Agriculture, P.O.
Box 2415, Washington, DC 20013, All
written submissions made pursuant to
this notice will be made available for
public inspection in room 5750-South
Building, USDA, between the hours of
8:15 a.m, and 4:45 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Jack S. Forlines, Agricultural Program
Specialist, Tobacco and Peanuts
Division, USDA-ASCS, P.O. Box 2415,
Washington, DC 20013, (202) 382-0200.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures established in accordance
with Executive Order 12291 and

Departmental Regulation No. 1512-1 and
has been classified as *‘not major.” It
has been determined that this rule will
not result in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises, to compete
with foreign-based enterprises in
domestic or export markets.

The title and number of the Federal
Assistance Program to which this rule
applies are: Commodity Loan and
Purchases; 10.051, as found in the
catalog of Federal Domestic Assistance.

It has been determined that the -
Regulatory Flexibility Act is not
applicable to this interim rule since the
Agricultural Stabilization and
Conservation Service (ASCS) is not
required by 5 U.S.C. 553 or any other
provision of Law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 29, 1983).

The Food Security Act of 1985
provides that the Secretary of
Agriculture shall implement a
Conservation Reserve Program for the
1986 through 1990 crop years with the
Secretary entering into contracts of not
less than 10 or more than 15 years to
assist owners and operators of highly
erodible cropland in conserving and
improving the soil and water resources
of their farms. Section 1238 of the Food
Security Act of 1985 requires a reduction
in the aggregate of the crop bases,
quotas, and allotments on farms
participating in the Conservation
Reserve Program. This interim rule
amends the regulations at 7 CFR Parts
724,725, and 726 to provide that acreage
converted from the production of
tobacco due to the participation of the
owner or operator of a farm in the
Conservation Reserve Program shall be
considered planted to tobacco for
purposes of preserving acreage
allotment and marketing quota history
for use in determining future acreage
allotments and marketing quotas.

The Consolidated Omnibus Budget -

" Reconciliation Act-of 1985 (the 1985

Act”) amended section 319(g) of the
Agricultural Adjustment Act of 1938, as
amended, (the “1938 Act") to authorize
the approval of certain burley tobacco
lease and transfer agreements that are
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filed after July 1 of a crop year and also
amended sections 317(g) and 319(i) of
the 1938 Act to reduce from 110 percent
to 103 percent of the effective farm
marketing quota, the quantity of burley
and flue-cured tobacco, respectively,
that may be marketed without incurring
a marketing quota penalty. This interim
rule amends the regulations at 7 CFR
-Parts 725 and 726 to incorporate these
changes.

Currently the regulations at 7 CFR
725.72(e})(4) generally provide that an
agreement to lease and transfer a flue-
cured tobacco acreage allotment and
marketing quota must be filed by April
15 in order to be approved by the county
ASC committee. The 1985 Act, approved
April 7, 1988, changed the method of
determining the national acreage
allotment and marketing quota for flue-
cured tobacco. Accordingly, this change
has delayed the establishment of farm
acreage allotments and marketing
quotas. Therefore, flue-cured tobacco
farmers did not receive notices of their
acreage allotments and marketing
quotas in time to file their lease and
transfer agreements by April 15. In order
to alleviate this problem, this interim
rule extends from April 15 to May 30 the
final date for filing an agreement to
lease and transfer flue-cured tobacco
acreage allotments and marketing
quotas.

This interim rule makes other minor
corrections in the regulations set forth at
7 CFR Parts 724, 725, and 726. However,
none of these changes are considered
substantive but are being made only for
purposes of accuracy and clarity.

Since flue-cured tobacco producers
are in the process of planting their 1986
crop of tobacco and producers of other
kinds of tobacco will soon be planting
their 1986 crop of tobacco, it has been
determined that this interim rule shall
become effective on June 19, 1986.
However, comments from interested
persons are requested. Comments must
be received by July 21, 19886, in order to
be assured of consideration. After the
comments have been received and
reviewed, a final rule will be published
setting forth any amendments which
may be necessary to the interim rule.

List of Subjects in 7 CFR Parts 724, 725,
and 726

Acreage allotment, Marketing quota,
Reporting and recordkeeping
requirements.

Final rule

For the reasons set forth in the
preamble, Chapter VII, Title 7 of the
CFR is amended as follows:

" PART 724—{AMENDED]

1. In Part 724: -
a. The authority citation is revised to
read:

Authority: Secs. 301; 313, 314, 316, 318, 363,
372375, 377 and 378 of the Agricultural
Adjustment Act of 1938, as amended, 52 Stat.
38, as amended, 47, as amended, 48, as
amended, 75 Stat. 469, as amended, 81 Stat.
120, as amended, 52 Stat. 63, as amended, 65,
as amended, 68, as amended, 70 Stat. 206, as
amended, 72 Stat. 995, as amended (7 U.S.C.
1301, 1313, 1314, 1314b, 13144, 1363, 1372-
1375, 1377, 1378); sec. 401 of the Agricultural
Act of 1949, as amended, 63 Stat. 1054, as
amended (7 U.S.C. 1421).

§724.36 [Removed]
b. Section 724.36 is removed.

§724.57 [Amended]

c. Section 724.57 is amended by
revising paragraphs (b)(1)(i}(b) and
(b)(1)(i)(c) and by adding paragraphs
(b){1)(i)(d) and (b}(2)(ii) to read: -

(b) * k &

(1] * % &

(W

(b) The acreage leased and
transferred from the farm, (c) the
acreage temporarily released to the
State committee under the provisions of
§ 724.72, and (d) the acreage converted
from production of the kind of tobacco
in accordance with Part 704 of this title
is not less than 75 percent of the basic
allotment after any reduction in the

allotment for a program violation,
* * * * *

[2] % ® %

(ii) Acreage converted from the
production of the kind of tobacco in
accordance with 7 CFR Part 704 of this
title.

* * * * *

§724.62 [Amended]

d. Section 724.62 is amended by
removing paragraphs (c)(7) and (c}(9):
and by redesignating paragraph (c)(8) as
(c)(7); by removing from the first
sentence of the introductory paragraph
the words “The acreage allotment, other
than an allotment made under
§ 724.67(a),” and inserting in their place
the words “The acreage allotment
established in any crop year for all new
farms of a kind of tobacco shall not
exceed the national acreage reserved for
new farms for such kind of tobacco.
Within such reserve, the acreage
allotment”.

§724.69 [Amended]

e. Section 724.69 is amended by
removing the words “or by the owner”
from the first sentence in paragraph (n).

f. Section 724.70 is amended by
revising paragraph (w) to read:

§724.70 Transfer of Fire-Cured, Dark alr-
cured, and Virginia sun-cured tobacco
aliotments by lease, sale, or by owner
under section 318 of the Act.

* * * * *

(w) Claim for tobacco marketing

" quota penalty. A transfer of acreage

allotment from a farm by lease, sale, or
by the owner shall not be approved if a

" claim has been filed against the lessor,

geller, or transferring owner fora =~ .
tobacco marketing quota penalty and
the claim remains unpaid unless the
entire proceeds of the lease or sale of
the allotment are applied against the
claim and the county committee
determines that the amount paid for the
lease or sale represents a reasonable .
price for the acres of allotment being
transferred.

* » * * *

§724.72 [Amended)

g. Section 724.72 is amended in
paragraph (b} by inserting, “including a
farm receiving a new farm allotment”
before the period at the end of the first
sentence, and removing the second
sentence.

h. Section 724.81 is amended by
removing paragraph (f) and by revising
paragraphs (d) and (e) to read:

§724.81 Issuance of producer marketing
cards.
* - * * * *

(d) Issuance of within quota
marketing card. A within quota
marketing card, MQ-78 (eligible for
price support), shall be issued for use in
identifying a kind of tobacco that is
available for marketing from a farm
when such tobacco:

(1) Is eligible for price support
according to the provisions in Part 1464
of this title.

{2) Was grown for experimental
purposes only by a publicly owned -
argicultural experiment station.

(e) Issuance of excess marketing
card—(1) MQ-77. An MQ-77 indicating
that the tobacco available for marketing
from a farm is ineligible for price
support and indicating the rate of any
penalty that is to be deducted from the
proceeds from any marketing of tobacco
identified by such marketing care shall
be issued for each farm for each kind of
tobacco for which:

(i} There is excess tobacco available
for marketing from the farm;

(ii) The producer is not an eligible
producer or the tobacco is not eligible
tobacco as determined in accordance
with Part 1464 of this title; or
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(iii) Excess tobacco was produced on
the farm and the acreage of tobacco
reported by the farm operator differed
from the determined acreage by more
than the measurement variance
specified in Part 718 of this chapter but
the excess tobacco has been disposed in
accordance with § 724.80.

(2) Full penalty rate. The full penalty
rate shall be entered on each MQ-77
issued to identify tobacco produced on a
farm for which:

(i) An acreage allotment was not
established;

(ii) The farm operator or another
producer on the farm prevents the
county committee from obtaining
information necessary to determine the
correct acreage of tobacco on the farm;

_ (iii) The farm operator fails in
accordance with Part 718 of this chapter
to provide a certification of acreage
planted to tobacco, or

(iv) The farm operator or another
producer on the farm has not agreed to
make contributions to the No Net Cost
Fund or pay assessments to the No Net
Cost Account, as applicable, in
accordance with Part 1464 of this title.

(3) Converted penalty rate. Except as
provided in paragraph {e)(2) of this
section, the converted penalty rate
provided in § 724.82 shall be entered on
each MQ-77 issued to identify tobacco
produced on a farm from which there is
excess tobacco available for marketing
ard the percentage of excess is less than
100 percent. )

(4) Zero penalty. Except as provided
in paragraph (e)(2) and (e)(3) of this
section, a zero penalty rate shall be
entered on any MQ-77 issued in
accordance with this section.

PART 725~[AMENDED]

~ 2. InPart 725:
a. The authority citation is revised to
read:

Authority: Secs. 301, 313, 314, 314A, 3186,
316A, 317, 363, 372-375, 377 and 378 of the
Agricultural Adjustment Act of 1938, as
amend, 52 Stat. 38, as amended, 47, as
amended, 48, as amended, 96 Stat. 215, 75
Stat. 469, as amended, 96 Stat. 205, 79 Stat. 66,
as amended, 52 Stat. 63, as amended, 85, as
amended, 66, as amended, 70 Stat. 208, as
amended, 72 Stat. 995, as amended (7 U.S.C.
1301, 1313, 1314, 1314-1, 1314b, 1314b-1,
1314c, 1363, 1372-1375, 1377, 1378); sec. 401 of
the Argicultural Act of 1949, as amended, 63
Stat. 1054, as amended (7 U.S.C. 1421).

b. Section 725.51 is amended by
revising paragraph (e-1)(2)(iv) and (v},
and adding (vi) to read:

§ 725.51 Definitions.

* * * * "
(e-l] * ok %
(2) * ok N

(iv) Reduced for overmarketing,

(v) Reduced for violation of marketing
quota regulations, and

(vi) Converted from the production of
flue-cured tobacco during the respective
crop year in accordance with Part 704 of
this title. :

* - * * *

¢. Section 725.60 is amended by
revising paragraph (b)(3) and (4}, and
adding (5) to read:

§725.60 Determination of etfective farm
marketing quotas.

(b) * * n

(3) The pounds of quota which are
transferred from the farm by lease in the
current year; '

(4) The pounds of quota which are

reduced in the current year as a result of .

a violation in a prior year as provided
for in § 725.98; and

{5) The pounds of quota determined
by multiplying the farm yield by the
acres reduced from the flue-cured
tobacco acreage allotmeént during the
current year in accordance with Part 704
of this title.

§725.72 [Amended]

d. Section 725.72 is amended by
removing the words “April 15" and
inserting, their place, the words “May
30" each place that they appear in
paragraphs (d)(3)(viii) and (e)(4)(i).

e. Section 725.73 is amended by
revising paragraph (a) to read:

§725.73 Determining tobacco history
acreages.
* ’ * * - *

(a) Farm acreage allotment fully
preserved. The farm acreage allotment
is fully preserved-as tobacco history
acreage for the current year if in the
current year or either of the two
preceding years the sum of the planted
and considered planted acreage was as
much as 75 percent of the farm acreage
allotment.

* * * * *

f. Section 725.87 is amended by
revising paragraph (f)(3) to read:

§725.87 Issuance of marketing cards.

* * * * *

(f) * k * .

{3) Upon written request of the farm
operator, two or more marketing cards
may be issued for a farm if the farm
operator specifies the number of pounds
of quota to be assigned to each
marketing card. In such case, the total
pounds of quota specified in the entry,
“103 percent of quota”, on all marketing
cards issued for the farm may not

exceed 103 percent of the effective farm

marketing quota.
* * * * *

g- Section 725.95 is amended by
revising paragraph (f) to read:

§725.95 Producers penalties, false
identifications; failure to account; canceled
aliotments; overmarketing proportionate
ghare.

‘x - * * *

(f) Ineligible for price support. A
penalty at the rate announced for flue-
cured tobacco for the current marketing
year shall be assessed on any marketing
of flue-cured tobacco by any producer
on a farm if such producer is ineligible
for price support because the farm
operator or other producer on the farm
has not agreed to make a contribution to
the No Net Cost Fund or pay an
assessment to the No Net Cost Account,
as applicable, in accordance with Part
1464 of this title.

§725.100 [Amended]

h. Section 725.100 is amended in
paragraph (a)(1)(viii) by inserting the
words “or Account” before the period at
the end of the sentence; in paragraph
(b)(3) by inserting the words “or
producer assessment to the No Net Cost
Tobacco Account, as applicable,” after
the word “Fund"” each place the word
“Fund” appears; in paragraph (c)(7) by
inserting the words “or assessment to
the No Net Cost Tobacco Account, as
applicable,” following the word “Fund™;
and in paragraph (c)(7) by removing the
words “Flue-Cured Stabilization
Corporation” and inserting in their place
the words “Commodity Credit
Corporation”.

§§ 725.51, 725.87, 725.91, 725.95, 725.99,
725.100, 725.103, 725.104, 725.107, and
725.115 [Amended]

i. In addition to the amendments to
Part 725 that are set forth above, 7 CFR
Part 725 is amended by removing the
number “110" wherever it appears in the
following paragraphs and inserting in its
place the number “103":

(1) 7 CFR 725.51(k);

-(2) 7 CFR 725.87 (8)(2) and ();

(3) 7 CFR 725.91(a);

(4) 7 CFR 725.95 (a), (b), (d), and {e);

(5) 7 CFR 725.99(a)(4)(x). (b), and (c)
(1) through (3);

(6) 7 CFR 725.100(b)(1) and (3);

(7) 7 CFR 725.103(a) and (h};

(8) 7 CFR 725.104(a);

(9) 7 CFR 725.107(b); and

(10) 7 CFR 725.115 (a)(2)(iv) and (b)(4)

PART 726—[AMENDED]
3. In Part 726:
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a. The authority citation is revised to
read:

Authority: Secs. 301, 313, 314, 314A, 316B, -
317, 383, 372-375, 377 and 378 of the -
Agricultural Adjustment Act of 1938, as
amended, 52 Stat. 38, as amended, 47, as
amended, 48, as amended, 96 Stat. 210, 215, 75
Stat. 469, as amended, 79 Stat. 66, as
amended, 52 Stat. 63, as amended, 65, as
amended, 66, as amended, 70 Stat. 206, as
amended, 72 Stat. 995, as amended (7 U.S.C.
1301, 1313, 1314, 13141, 1314b-2, 1314c¢, 1363,
1372-1375, 1377, 1378); sec. 401 of the
Agricultural Act of 1949, as amended, 63 Stat.
1054, as amended (7 U.S.C. 1421).

b. The table of contents and the text
are corrected by removing the
subheading “Restrictionis on Use of DDT
and TDE, Toxaphene, or Endrin”.

c. Section 726.51 is amended by
revising paragraphs (aa) (3) and (4) and
(ff)(1)(vi); and adding paragraph (aa)(5),
to read:

§726.51 Definitions.
R d * * * *

(aa] * & *

(3) A restrictive lease on federally
owned land is in effect prohibiting
tobacco production.

{4) Effective quota is zero because of
overmarketings or a violation of
regulations, or

(5) Acreage is converted from
production of burley tobacco in
accordance with Part 704 of this title.

* * * * *

(ff] * & %

(1) * * ¥

(vi) Pounds reduced from the burley
tobacco quota during the current year in
accordance with Part 704 of this title.

* * * * *

d. Section 726.68 is amended by
revising paragraph (e)(4) to read:

§ 726.68 Transfer of tobacco marketing
quotas by lease, by sale, or by the owner.

* * * * *
* &k &

(e)

(4) When to file. Filed on or before
July 1 of the current year: Provided, That
when an agreement to transfer quota by
lease is filed not later than the end of
the marketing year that begins during
the current year such transfer agreement
may be considered to have been filed on
July 1 of the current year if the county
committee, with the concurrence of the
State committee, determines that on or
before July 1 of the current year the
lessee and lessor agreed to such lease
and transfer of quota and the failure to
file such transfer agreement did not
result from gross negligence on the part
of any party to such lease and transfer.
* * * * : 2 *

e. Section 726.81 is amended in
paragraph (f)(1) by removing from the

first proviso the words “and the quota is
not eligible to be transferred from the
farm under the provisions of § 726.68";
and by revising paragraph (f}(3) to read:

§725.81 Issuance of marketing cards.

- * * * *

(f) * % W

. (3) Upon written request of the farm
operator, two or more marketing cards
may be issued for a farm if the farm
operator specifies the number of pounds
of quota to be assigned to each ,
marketing card. In such case, the total
pounds of quota specified in the entry,
103 percent of quota”, on all marketing
cards issued for the farm may not
exceed 103 percent of the effective farm
marketing quota.

* * * ] *

§726.89 [Amended]

f. Section 726.89 is amended in
paragraph (f) by removing the words
“make a contribution” and inserting in
their place the words “pay marketing
assessments”,

§726.94 [Amended]

g. Section 726.94 is amended in
paragraph (b)(3) by removing the words
“contributions” or “contribution” and
inserting in their place the words
“marketing assessments”; in paragraph
(c)(5) by removing the word “March”
and inserting in its place the word
“April"; and in paragraph (c)(7) by
removing the word *contribution” and
inserting in its place the words
“marketing-assessment”,

§§ 726.51, 726.81, 726.85, 726.89, 726.93,
726.94, 726.98, 726,105, 726.106, and
726.107 [Amended] .

h. In addition to the amendments to
Part 726 that are set forth above, 7 CFR
Part 726 is amended by removing the
number “110” whenever its appears in
the following paragraph and inserting in
its place the number "103":

(1) 7 CFR 726.51(i);

(2) 7 CFR 726.81 (a)(2) and (f);

(3} 7 CFR 726.85(a);

(4) 7 CFR 726.89 (a), (b), (d). and (e};

(5) 7 CFR 726.93 (a)(4)(vii), (b)(1), and
{c) (1) through (3);

(6) 7 CFR 726.94(b) (1) and (3);

(7) 7 CFR 726.98(b);

(8) 7 CFR 726.105(h};

(9) 7 CFR 726.106(a); and

(10) 7 CFR 726.107 (a)(2)(iv) and (b)(4).

Signed in Washington, DC, on June 18,
1986.

William C. Bailey,

Acting Administrator, Agricultural
Stabilization and Conservation Service.
[FR Doc. 86-13913 Filed 6-18-86; 8:45 am]
BILLING CODE 3410-05-M

Agricultural Marketing Service
7 CFR Part 1065

Milk in the Nebraska-Western lowa
Marketing Area; Temporary Revision
of Diversion Limitation Percentage

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Temporary revision of rules.

SUMMARY: This action temporarily
relaxes for the months of June through
August 1986 the limit on how much milk
not needed for fluid (bottling) use may
be moved directly from farms to nonpool
manufacturing plants and still be priced
under the Nebraska-Western Iowa
order. The revision is made in response
to a request by a cooperative
association representing a substantial
number of producers supplying the
market in order to prevent uneconomic
movements of milk.

EFFECTIVE DATE: June 19, 1986..

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, Dairy Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, Washington, DC 20250, 202-
447-7311. :

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Temporary
Revision of Diversion Limitation
Percentage: Issued May 22, 1986;
published May 29, 1986 (51 FR 19353).

The Administrator of the Agricultural
Marketing Service has certified that this
action would not have a significant
economic impact on a substantial
number of small entities. Such action
would lessen the regulatory impact of
the order on certain milk handlers and
would tend to ensure that dairy farmers
will continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

This temporary revision is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the provisions of
§ 1065.13(d)(4) of the Nebraska-Western
Jowa order. .

Notice of proposed rulemaking was
published in the Federal Register (51 FR
19353) concerning a proposed increase
in the amount of milk that may be
moved directly from producer farms to
nonpool manufacturing plants for the
months of May through August 19886.
Because of the late receipt of the request
and the length of time required to
process the proposed temporary
revision, however, the temporary
revision of diversion limits will be
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effective for the months of June through
August 1986, rather than for May
through August. The public was afforded
the opportunity to comment on the
proposed notice by submitting written
data, views and arguments by June 5,
1986. .

Statement of Consideration

. After consideration of all relevant
material, data, views and arguments
filed and other available information, it
is hereby found and determined that the
diversion limitation percentage set forth
in § 1065.13(d} shouid be increased from
the present 50 percent to 60 percent for
the months of June through August 1986.
Pursuant to the provisions of
§ 1065.13(d), the diversion limitation
percentages set forth in § 1065.13(d) (2)
and (3}, respectively, may be increased
or decreased up to 20 percentage points
during any month. Such changes may be
made to encourage additional needed
milk shipments to pool distributing
plants or to prevent uneconomic
shipments merely for the purpose of

assuring that dairy farmers will continue

to have their milk priced under the order
and thereby receive the benefits that
accrue from such pricing.

Associated Milk Producers, Inc.

-(AMPI), a cooperative association which
represents producers supplying the
Nebraska-Western lowa market,
requested that for the months of May
through August 1986, the percentage of
allowable diversions be increased 10
percentage points. AMPI's request was
received May 15, 1986. Due to the time
required to issue the notice of proposed *
temporary revision and allow a 7-day
comment period, there was not enough
time to include May 1986 in the period
during which the order’s diversion limits
are to be temporarily relaxed.

The basis of the cooperative’s request
is that for the period in question, the
order provisions require more milk to
move through pool plants than is )
necessary to meet the fluid, or bottling,
requirements of the market. The
cooperative cited improved milk-quality
as a result of less pumping and more -
economic hauling as the benefits to be
gained from the proposed temporary
relaxation.

AMPI stated that milk production in
the market increased more than 13
percent for the period January through
April 1986 over the same period of 1985.
At the same time, according to the
cooperative, Class I needs increased
less than 1 percent. AMPI stated that
producer milk was diverted to nonpool
plants in excess of the 50 percent limit
during April 1986 and that as a result,
milk of dairy farmers historically
.associated with the market failed to

share in the marketwide pool. The
cooperative expressed the belief that a
temporary relaxation of diversion limits
would have no effect on the ability of
distributing plants to obtain needed
supplies of milk for Class I use.

The temporary revision was
supported in comments filed by the
National Farmers' Organization, Inc., a
dairy farmer cooperative that also
represents producers.

Without the temporary revision, milk
of some dairy farmers would first have
to be received at a pool plant to qualify
it for pooling rather than being shipped
directly from the farm to nonpool
manufacturing plants for surplus use.
These requirements would result in
costly and inefficient movements of
milk. It is concluded that the relaxation
of the diversion limits by 10 percentage
points for the months of June through
August 1986 will prevent uneconomic
movements of milk through pool plants
merely for the purpose of qualifying it as
producer milk under the order.

It is hereby found and determined that
30 days' notice of the effective date
hereof is impractical, unnecessary, and
contrary to the public interest in that:

(a) This temporary revision is
necessary to reflect current marketing
conditions and to maintain orderly
marketing conditions in the marketing
area for the months of June through
August 1986; ‘o

(b) This temporary revision does not
require of persons affected substantial
or extensive preparation prior to the
effective date; and

(c} Notice of the proposed temporary
revision was given interested parties
and they were afforded opportunity to
file written data, views, or arguments
concerning this temporary revision.

Therefore, good cause exists for
making this temporary revision effective
upon publication of this notice in the
Federal Register.

List of Subjects in 7 CFR Part 1065

Milk marketing orders, Milk, Dairy
products. ' )

PART 1065—[AMENDED]

§1065.13 [Amended]

It is therefore ordered, that in
paragraphs (d)(2) and (3) of § 1065.13,
the provision “50 percent” is revised to
60 percent” for the months of June
through August 1986. :

The authority citation for 7 CFR Part
1065 continues to read as follows:

~ Authority: Secs. 1-19, 48 Stat. 31, as

amended 7 U.S.C. 601-674.

Effective date: Upon publication in the
Federal Register.

Signed at Washington, DC, on ]uﬁe 13,
1986. .

Edward T. Coughlin,

Director, Dairy Division.

[FR Doc. 86-13912 Filed 6-18-86; 8:45 am])
BILLING CODE 3410-02-M

Farmers’Home Administration
7 CFR Parts 1941, 1943, and 1980

Restriction of Insured and Guaranteed
Operating and Farm Ownership Loans
for Financing the Expansion of the
Production of Surplus Agricultural
Commodities

AGENCY: Farmers Home Administration,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
insured and guaranteed Operating and
Farm Ownership Loan regulations to
allow the Administrator to restrict loans
for purposes which finance the
expansion of the production of
agricultural commodities that are in
surplus. This action is being taken to
support other United States Department
of Agriculture (USDA) actions to reduce
the expansion of production and
strengthen depressed prices. The
intended effect is to reduce the
expansion of the production of surplus
commodities.

DATE: Interim rule effective on June 19,
1986. Comments must be submitted on
or before July 21, 1986.

ADDRESSES: Submit written comments,
in duplicate, to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, USDA, Room
6348, South Agriculture Building, 14th
and Independence Avenue, SW.,
Washington, DC 20250. All written
comments will be available for public
inspection during regular working hours
at the above address.

FOR FURTHER INFORMATION CONTACT:
Edward R. Yaxley, Jr., Senior Loan
Officer, Farm Real Estate Production

Division, Farmers Home Administration, -

USDA, Room 5449-S, Washington, D.C.
20250, telephone (202) 447-4572.

SUPPLEMENTARY INFORMATION:
Classification

This action has been reviewed under
USDA procedures established by
Departmental Regulation 1512-1, which
implements Executive Order 12291, and
it has been determined to be non-major
because there is no annual effect on the
economy of $100 million or more; or a
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major increase in cost or prices for
consumer, individual industries, Federal,
State or local government agencies, or
geographic regions; or significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Program Affected

These changes affect the following
FmHA programs as listed in the Catalog
of Federal Domestic Assistance:
10.406—Farm Operating Loans, 10.407—
Farm Ownership Loans.

Intergovernmental Consultation

For the reasons set forth in the final
rule related Notice to 7 CFR3015,
Subpart V (48 FR 29115, June 24, 1983)
and FmHA Instruction 1940-],
‘“‘Intergovernmental Review of Farmers
Home Administration Programs and
Activities” (December 23, 1983),
Emergency Loans, Farm Operating
Loans, Farm Ownership Loans and Low
Income Housing Loans are excluded
from the scope of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials.

Evironmental Impact Statement

This document has been reviewed in
- accordance with 7 CFR Part 1940,
Subpart G, “Environmental Program.” It
i3 the determination of FmHA that the
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and in
accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Subpart A of Parts 1941 and 1943 and
Subpart B of Part 1980 contain the
policies, procedures and authorizations
for making and guaranteeing operatmg
and farm ownership loans.

On December 2, 1985 (50 FR 49395)
FmHA published a proposed rule to
provide the Administrator with the
authority to restrict loans for such
periods as necessary if the loans would
be used to finance the expansion of the
production of agricultural commodities
which are in surplus, and/or the supply
of which is depressing prices and/or
other United States Department of
Agriculture (USDA) action is being
taken to reduce production and/or
support piices. The comment period
closed January 31, 1986.

Discussion of Comments Received

In response to the proposed rule, 70
written comments were received.

Comments received were from
individuals, bankers, farmers’ unions, a
church, interest groups, members of the
United States Congress, State
government officials and an FmHA
employee. All comments received were
reviewed. Most of the respondents are
concerded that the majority of
agricultural commodities are in surplus
and that the enactment of the proposed
rule across the board would eliminate
FmHA credit for a great many farmers,
hurt rural communities, and put some
farmers out of business. Many
repondents indicated that production
should be controlled through agencies of
USDA such as the Commodity Credit
Corporation. Some respondents
questioned the statutory authority for
such a restriction and that it would
discriminate against the family sized
farm. One respondent stated that FmHA
had a long term contractual commitment
to continue the financing of a borrower.
Most of the respondents indicated that
the surpluses are a problem but had no
immediate solution for solving the
problem,

Respondents in favor of adopting the
proposed rule are people that did not
have FmHA credit. They indicated that
the agency should not make loans to
produce surplus crops for another
agency to purchase.

The major concern of those opposed
to adopting the proposed rule seemed to”
be that FmHA would stop making loans
for the production of all agricultural
commodities which are in surplus and
many farmers who produce these
commodities have no other source of
credit. There were some miscellaneous
comments that were not pertinent to the
subject.

After careful consideration of the
comments, the agency modifies and
amends the proposed rule so that the
Administrator may restrict loans used
for financing the expansion of the
production of certain agricultural
commodities that are in surplus rather
than completely restricting loans used
for the production of surplus
commodities. This change should
alleviate the concerns caused by the
proposed rule and still assist in
controlling'expansion of the surplus and -
reduce costs to the taxpayers. The
general criteria for selecting such
surplus agricultural commodities is set
out in the regulations. A notice will be
published in the Federal Register -
indicating the selected commodity, the
length of the restriction, and the reason
for the restriction.

List of Subjects
7 CFR Part 1941

Crops, Livestock, Loan programs—
Agriculture, Rural areas, Youth.

7 CFR Part 1943

Credit, Loan programs—Agriculture,
Recreation, Water resources.

7 CFR Part 1980

Agriculture, Loan programs—
Agriculture.

Therefore, Chapter XVIII, Title 7 Code
of Federal Regulations is amended as
follows:

PART 1941—OPERATING LOANS

1. The authority citation for Part 1941
is revised to read as follows:

_ Authority: 7 U.S.C. 1989; 7 CFR 2.23; 7 CFR
2.70. ]

Subpart A—Operating Loan Policles,
Procedures, and Authorizations

2. Section 1941.17 is amended by
designating the existing paragraph as
paragraph (a) and adding a new
paragraph (b) to read as follows:

§ 1941.17 Loan limitations.

* * * * *

(b) The Administrator will restrict the
making of loans that will be used to
increase the production of selected
agricultural commodities such as crops,
livestock, or livestock products, for such
periods as are necessary, when the
United States Department of Agriculture
is taking action to reduce production
and/or has a program for supporting .
prices and/or has some other subsidy
program for the selected agricultural
commodity. -

(1) In selecting the agricultural
commodity, the Administrator will
consider such facts as:

(i) The cost of the Government
subsidy. .

(ii) The amount of surplus of the
commodity the Government has in
storage or is paying storage on.

(iii) Any indication of restrictions that
processors may place upon producers of
such commodities.

(iv) The adverse effect of
overproduction of the commodity in
certain areas and the adverse effect the
increased production of the commodity
would have on farmers in the area.

(v) Shortages of a commodity in
certain areas. _

(2) An increase in the production of an
agricultural commodity is an increase in
the average number of acres, average
number of birds, average number of
animal units, average number of fish
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above the established base for the
farming operation. The base will be
established by calculating the average
annual production units of the
commodity for the farming operation for
the last 5 years and the last 2 years, and
using the lower of those 2 figures. Minor
variations that do not exceed a 5
percent increase in production for the
year above the base will be considered
normal. However, such increases will
not be used to increase the base by
gradually increasing the numbers year
after year. .

(3) For crops grown in a farmer’s
normal crop rotation program, the base
will be established by calculating the
average production of the commodity for
the number of years the crop was grown
in the normal rotation cycle or 5 year
period, whichever is less. -

{4) The County Supervisor will use
either ASCS records or, if these are not
available, the actual farm records for
calculating the farming operation’s
established base. If no production
records are available for the commodity,
any production will be conmdered an
increase.

(5) Financing an increase in
production of a selected agricultural
commodity is prohibited. Financing an
increase means using loan funds for:

(i) The purchase or renting of
additional land and/or buildings for the
surplus commodity.

. (ii) A new facility for expansion or
expansion of an existing facility for the
surplus commodity.

(iii) Items for the direct input for the
production of additional acres or units
of a surplus commodity such as feed,
seed and fertilizer, harvesting costs and
etc.

(iv) Starting up or re-establishing a
farming operation for the production of a
surplus commodity.

(v) Converting a farming operation to
the production of the surplus
commodity.

(6) The provisions of this section are
not intended to restrict the use of better
management practices, improved
varieties of seed, new technology, etc.,
or prevent the financing of the sale of an
existing farming operation to another
operator as long as there is no increase
in the average number of acres, birds,
animal units or fish above an
operation's established base.

{7) A Notice will be published in the
Federal Register which will state the
commodity which is in surplus, the
length of the restriction, and the reason
for the restriction. A copy of the Notice
will be distributed to FmHA offices and
will be available to the public at those
offices.

(8) If Form FmHA 1940-1 “Request for
Obligation of Funds,” has been signed
for approving a loan before the date a
restriction is imposed, the restriction
cannot be used as a reason for failing to
close the loan.

PART 1943—FARM OWNERSHIP, SOIL
AND WATER RECREATION

3. The authority citation for Part 1943
is revised to read as follows:

Authority: 7 USC 1989; 7 CFR 2.23; 7 CFR
2.70.

Subpart A—Insured Farm Ownership
Loan Policles, Procedures, and .
Authorizations

4. § 1943.17 is amended by adding
paragraph (d) to read as follows:

§ 1943.17 Loan limitations.

* * * * *

(d) The Administrator will restrict the
making of FO loans that will be used to
increase the production of selected
agricultural commodities such as crops,
livestock, or livestock products, for such
periods as are necessary, when the
United States Department of Agriculture
is taking action to reduce production
and/or has a program for supporting
prices and/or has some other subsidy
program for the selected agricultural
commodity.

(1) In selecting the agricultural
commodity, the Administrator will
consider such factors as:

- (i) The cost of the Government
subsidy.

(i) The amount of surplus of the
commodity the Government has in
storage or is paying storage on.

(iii) Any indication of restrictions that
processors may place upon producers of
such.commodities.

(iv) The adverse effect of
overproduction of the commodity in
certain areas and the adverse effect the
increased production of the commodity
would have on farmers in the area.

{v) Shortage of a commodity in certain
areas.

(2) An increase in the productlon of an
agricultural commodity is an increase in
the average number of acres, average
number of birds, average number of
animal units, average number of fish
above the established base for the
farming operation. The base will be
established by calculating the average
annual production units of the
commodity for the farming operation for

the last 5 years and the last 2 years, and -

using the lower of those two figures.
Minor variations that do not exceed a 5
percent increase in production for the
year above thé base will be considered

normal. However, such increases will
not be used to increase the base by
gradually increasing the numbers year
after year.

(3) For crops grown in a farmer’s
normal crop rotation program, the base
will be established by calculating the
average production of the commodity for
the number of years the crop was grown
in the normal rotation cycle or 5 year
period, whichever is less.

(4) The County Supervisor will use
either ASCS records or, if these are not
available, the actual farm records for
calculating the farming operation’s
established base. If no production
records are available for the commodity,
any production will be considered an
increase.

(5) Financing an increase in
production of a selected agricultural
commodity is prohibited. Financing an
increase means using loan funds for:

{i) The purchase or renting of
additional land and/or buildings for the
surplus commodity. ‘

(ii) A new facility for expansion or-
expansion of an existing facility for the
surplus commodity.

(iii) Items for the direct input for the
production of additional acres or units
of a surplus commodity such as feed,
seed and fertilizer, harvesting costs and
etc.

(8) The provisions of this section are
not intended to restrict the use of better
management practices, improved
varieties of seed, new technology, etc.,
or prevent the financing of the sale of an
existing farming operation to another
operator as long as there is no increase
in the average number or acres, birds,
animal units or fish above an
operation's established base.

(7) A Notice will be published in the
Federal Register which will state the
commodity which is in surplus, the
length of the restriction, and the reason
for the restriction. A copy of the Notice
will be distributed to FmHA offices and
will be available to the public at those
offices.

(8) If Form FmHA 1940-1, “Request for
Obligation of Funds,” has been signed
for approving a loan before the date a
restriction is imposed, the restriction
cannot be used as a reason for failing to
close the loan.

PART 1980—-GENERAL
5. The authority citation for Part 1980
is ;evised to read as follows:

Authority: 7 CFR 1989; 42 USC 1480; 5
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.
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Subpart B—Farmer Program Loans

6. Section 1980.101 is amended by
adding paragraph (f} to read as follows:

§ 1980.101 introduction.

* * * * *

(f) Restrictions. The Administrator
will restrict the issuing of OL or FO
guarantees if the loans will be used to
increase the production of agricultural
commodities such as crops, livestock, or
livestock products, for such periods as
are necessary, when the United States

Department of Agriculture is taking
" action to reduce production and/or has

a program for supporting prices and/or -

has some other subsidy program for the
selected agricultural commodity.

(1) In selecting the agricultural
commodity, the Administrator will
consider such factors as:

(i) The cost of the Government
subsidy.

{ii) The amount of surplus of the
commodity the Government has in
storage or is paying storage on.

(iii) Any indication of restrictions that
processors may place upon producers of
such commodities.

(iv) The adverse effect of
overproduction of the commodity in
certain areas and the adverse effect the
increased production of the commodity
would have on farmers in the area.

(v) Shortage of a commodity in certam
areas.

(2) An increase in the production of an
agricultural commodity is an increase in
the average number of acres, average
number of birds, average number of
animal units, average number of fish
above the established base for the
farming operation. The base will be
established by calculating the average
annual production units of the
commodity for the farming operation for
the last 5 years and the last 2 years, and
using the lower of those two figures.
Minor variations that do not exceed a §
percent increase in production for the
year above the base will be considered
normal. However, such increases will
not be used to increase the base by
gradually increasing the numbers year
after year.

(3) For crops grown in a farmer's
normal crop rotation program, the base
will be established by calculating the
average production of the commodity for
the number of years the crop was grown
in the normal rotation cycle or 5 year
period, whichever is less.

(4) The County Supervisor will use
ASCS records or, if those are not
available, the actual farm records for
calculating the farming operation’s
established base. If no production
records are available for the commodity,

\

any production will be considered an
increase.

(5) Issuing an FO or OL guarantee is
prohibited if the loan will be used for

“financing an increase in production of a

selected agricultural commodity.
Financing an increase means using loan
funds for;

(i) The purchase or renting of
additional land and/or buildings for the
surplus commodity.

(ii) A new facility for expansion or
expansion of an existing facility for the
surplus commodity.

(iii) Items for the direct input for the
production of additional acres or units
of a surplus commodity such as feed,
seed and fertilizer, harvesting costs and
etc.

(iv) Starting up or re-establishing a
farming operation for the productlon ofa
surplus commodity.

(v) Converting a farming operation to
the production of the surplus
commodity.

(8) The provisions of this section are
not intended to restrict the use of better
management practices, improved
varieties of seed, new technology, etc.,
or prevent the financing of the sale of an
existing farming operation to another
operator as long as there is no increase
in the average number of acres, birds,
animal units or fish above an
operation’s estalished base.

(7) A Notice will be published in ‘the
Federal Register which will state the
commodity which is in surplus, the
length of the restriction, and the reason
for the restriction. A copy of the Notice
will be distributed to FmHA offices and
will be available to the public at those
offices.

(8) If a Loan Note Guarantee or
Contract of Guarantee has been issued
before the date a restriction is imposed,
the restriction cannot be used as a
reason for failing to issue the guarantee.

Dated: May 28, 1986.
Vance L. Clark,

Administrator, Farmers Home
Administration. |

[FR Doc. 86-13914 Filed 6-18-88; 8:45 am)
BILLING CODE 3410-07-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 441
[Docket No. 86N-0070]

Antibiotic Drugs; Imipenem
Monohydrate-Cilastatin Sodium for
Injection; Correction

AGENCY: Food and Drug Administration.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting the
document that provided for standards
for the antibiotic drug, imipenem
monohydrate-cilastatin sodium for
injection. This document corrects an
editorial error.

-FOR FURTHER INFORMATION CONTACT:

Richard Norton, Center for Drugs and
Biologics (HFN-815), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443~4290.

SUPPLEMENTARY INFORMATION:

§ 441.220 [Corrected]

In FR Doc. 86-7369 appearing on page
11571 in the issue of Friday, April 4,
1986, the following correction is made on
page 11575: In the third column under
§ 441.220 Imipenem monohydrate-
cilastatin sodium for injection in
paragraph (b)(1)(ii)(a), fourth line,
“molar” is corrected to read “M".

Dated: June 11, 1986.

Sammie R. Young,

Deputy Director, Office of Compliance.
[FR Doc. 86-13817 Filed 6-18-86; 8:45 am}
BILLING CODE 4160-01-8

21CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Estradiol

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Elanco
Products Co., providing for use of an
estradiol ear implant for increased rate
of weight gain and improved feed
efficiency in confined heifers as well as
steers.

EFFECTIVE DATE: June 19, 1986.

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION: Elanco
Products Co., a Division of Eli Lilly &
Co., 740 South Alabama St.,
Indianapolis, IN 46206, has filed a
supplemental application to NADA 118~
123 providing for use of an ear implant
containing 24 or 45 milligrams of
estradiol for increased rate of weight
gain and improved feed efficiency in
confined heifers. The supplemental
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NADA is approved and the regulations
are amended to reflect this approval.
The basis for approval is discussed in
the freedom of information summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e){2)(ii}), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has carefully considered
the potential environmental effects of -
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA'’s final
rule implementing the National
Environmental Policy Act (21 CFR Part
25) that was published in the Federal
Register of April 26, 1985 (50 FR 166386,
effective July 25, 1985.

List of Subjects in 21 CFR Part 522
Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, Part
522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

1. The authority citation for 21 CFR
Part 522 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C.
360b(i)); 21 CFR 5.10 and 5.83.

2. By revising § 522.840 to read as
follows:

§522.840 Estradiol.

(a) Specifications. Each silicone
rubber implant contains 24 or 45
milligrams of estradiol.

(b) Sponsor. See 0060986 in § 510.600(c)
of this chapter.

(c) Conditions of use. It is used for
implantation in steers and heifers as
follows: '

{1} Amount. Insert one 24-milligram
implant every 200 days; insert one 45-
milligram implant every 400 days.

(2) Indications for use. For increased
rate of weight gain in suckling and
pastured growing steers; for improved
feed efficiency and increased rate of
weight gain in confined steers and
heifers. :

(3) Limitations. For subcutaneous ear
implantation in steers and heifers only.
A second implant may be used if
desired. No additional effectiveness
may be expected from reimplanting in
less than 200 days for the 24-milligram
implant or 400 days for the 45-milligram
implant. Increased sexual activity
(bulling, riding, and excitability) has

-been reported in implanted animals.

Dated: June 12, 1986.
Richard A. Carnevale,

Acting Assocrate Director for Scientific
Evaluation, Center for Veterinary Medicine.

[FR Doc. 86-13816 Filed 6-18-86; 8:45 am]

. BILLING CODE 4160-01-M

' DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety

Administration

23 CFR Part 1309

[Docket No. 82-18; MNotice 8]

Incentive Grant Criteria for Alcohol
Traffic Safety Programs

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final rule.

SUMMARY: This notice amends the rule
for the Alcohol Traffic Safety Incentive
Grant Program, which was established
to encourage states to adopt effective
programs to reduce crashes resulting
from persons driving while under the
influence of alcohol. This amendment
implements Pub. L. 98-363 by expanding
the scope of the supplemental grant
criteria to include programs to reduce
traffic safety problems resulting from
persons driving under the influence of

-controlled substances and by

establishing a special grant for states
that adopt strict minimum sentencing

. standards for persons convicted of

drunk driving.

EFFECTIVE DATE: This rule becomes
effective June 19, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. George Reagle, Associate
Administrator for Traffic Safety
Programs, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590 (202)
426-0837.

SUPPLEMENTARY INFORMATION: On July
17, 1984, the President signed Pub. L. 98~
363, which amended the Incentive Grant

Criteria for Alcohol Traffic Safety
Programs (23 U.S.C. 408, hereinafter
called the 408 program). The 408
program was enacted in 1982 as a two-
tier grant program, providing Federal
funds to states that imiplement certain
projects degigned to reduce the drunk
driving problem. The July 1984
legislation expanded the scope of the
408 program to include not only drunk
driving but also drugged driving and to
establish a third tier (special grant) to -
encourage states to enact tough
minimum sentencing standards.

On May 16, 1985, NHTSA issued a
Notice of Proposed Rulemaking (50 FR
20438) proposing amendments to the
existing regulation (23 CFR Part 1309) so
that it would conform to the July 1984
legislation. The Agency has analyzed
the comments received on the proposal
and has decided to adopt the
amendments as proposed in that notice.
The amendments and the comments on
those amendments are discussed below.

Drugged Driving

As noted above, the original 408
program was a two-tier grant program.
The first tier is a basic grant for which a
state is eligible if it meets four criteria
specified by Congress in 23 U.S.C.
408(e)(1). The second tieris a
supplemental grant for which a state is
eligible if it qualifies for the basic grant
and implements its choice of eight
additional alcohol traffic safety program
elements which are identified in the

- regulation (23 CFR 1309.6).

The July 1984 legislation amended the
supplemental grant by adding one
additional criterion from which a state
can select in order to qualify for a
supplemental grant. That criterion is the
establishment of rehabilitation and
treatment programs for persons arrested
and convicted of driving under the
influence of a controlled substance or
for research programs to develop
effective means of detecting the use of
controlled substances by drivers.

All commenters addressing this
revision supported it. One commenter
suggested that in order to qualify for this
criterion that both rehabilitation and
treatment programs and research
programs be required. The Agency
believes that the regulation as it was
proposed is more consistent with the
statute, which clearly states that either

" rehabilitation/treatment programs or

research programs would qualify under
the new criterion. Therefore, the Agency
is retaining the optional language. The
same commenter also suggested that the
controlled substance criterion be
mandated in order to qualify for a
supplement grant. First, the structure of
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the supplemental grant program has
always permitted a State to select the
eight criteria it wished to meet from the
list of eligible criteria. The commenter
did not provide any compelling reason
why this structure should be altered for
this one criterion. Second, NHTSA notes
that research regarding driving under
the influence of controlled substances is
in a more preliminary stage than the
research which documents the hazards
created by drunk drivers. Consequently,
the Agency is not mandating this
criterion in order to qualify for a
supplemental grant.

One commenter suggested that the
Agency define the scope or elements of
an acceptable research program and
research plan. That commenter stated
that guidelines were necessary in order
for the states to ascertain whether or not
they could satisfy this criterion.
Although the Agency appreciates the
desire on the part of some for guidance
as to what must be shown to
demonstrate compliance, we do not

want to adopt guidelines that are unduly

restrictive and not suited to an
individual state. For this reason, NHTSA
is not adopting this comment; however,
NHTSA would be pleased to answer
individual State's questions regarding
the adequacy of their programs.

One commenter suggested that the
definition of “controlled substance” be
expanded to include other intoxicants or
combinations of intoxicants which
render a person incapable of driving
safely. The July 1984 legislation did not
define “controlled substance” and,
consequently, NHTSA announced in the
proposed rule that the definition of
controlled substance found at 21 U.S.C.
802 (the definitional section of the
Controlled Substance Act, the Federal
statute pertaining to drug abuse
prevention and control) would be
utilized in this regulation. )

The definition was chosen because it
represented the single definition
commonly recognized by the Federal
government in its drug-related statutes.
While there may be valid interest in the
effects of other drugs on drivers, we do
not believe it is necessary to expand the
definition. Congress’ intent in expanding
the scope of the 408 program to include
drugged driving was to permit states
that have or wish to establish programs
that focus on the drugged driver to be
able to utilize those programs in order to
qualify for a 408 supplemental grant.
Additionally, the incorporation of this
criterion into the 408 program might
serve as a catalyst for other states to
implement drugged driving
rehabilitation and treatment programs
or research programs. Under the final

rule, each state may define “controlled"
substance"as it wishes for purpose of its
driving while impaired statutes, a state
need not adopt the definition in 21
U.S.C. 802. Any state that establishes a
treatment, rehabilitation or research
program into controlled substances and
their effect on drivers will certainly
focus on some, if not most, of those
substances identified in 21 U.S.C. 802. If
the state wishes to conduct research
into or treatment of individuals who
have also used other impairing drugs,
the definition in 21 U.S.C. 802 will not
prevent if from doing so.

Minimum Sentencing

As noted above, the July 1984
legislation created a third tier to the 408
program. This third tier, referred to as a
special grant, can be awarded to states
that have adopted tough minimum
sentencing standards specified by
Congress for persons convicted of drunk
driving. As proposed and as adopted in
this rule, the grant will amount to five
percent of the amount apportioned to
the state for fiscal year 1984 under
sections 402 and 408 of Title 23. If a
state continues to satisfy the
requirements for the special grant, it
may receive the full five percent for up
to three fiscal years. Additionally,
unlike the supplemental grant, a state
can receive a special grant without
being eligible for a basic grant.

The minimum requirements that a
state must meet in order to be eligible .
for a special grant are as follows: First
offenders must have their drivers’
licenses suspended for 90 days and
either be imprisoned for 48 consecutive
hours or perform 100 hours of
community service; second offenders
within a five-year period must have
their licenses revoked for one year and
be imprisoned for ten days; third
offenders within a five-year period must
have their licenses revoked for three
years and be imprisoned for 120 days;
and persons driving in violation of any
license restrictions imposed as a result
of convictions for driving while under
the influence (including suspensions or
revocations) must be imprisoned for 30
days and, upon release, receive an
additional period of license suspension
or revocation.

In addressing the special grant, one
commenter stressed that the certainty of
punishment and license action is more
effective than imprisonment or long
license suspensions. That commenter
indicated greater costs would be
incurred if first offenders were required
to be imprisoned or perform community
service. The commenter further stated
that programs which have attempted
“extreme penalties and sanctions have

not experienced success and acceptance
by [the] public....”

The Agency agrees that certainty of
punishment and license action is an
effective tool in deterring drunk driving,
and notes that the basic 408 program
already provides for such sanctions. The
requirements for the special grant are
prescribed by statute. See 23 U.S.C.
408(e)(3). In enacting the July 1984
legislation, Congress evidently believed
that the certainty of punishment and
license action alone was not sufficient
to permit a state to qualify for the third
tier of the 408 program. Congress chose
to require severe penalties as well,
presumably for their additional
deterrent effect.

One commenter indicated that the
required 100 hours of community service
to be completed within a three-month
period for first offenders was unduly
restrictive and did not take into account
scheduling problems that a jurisdiction
may encounter. NHISA believes that the
three-month period is reasonable. To
allow offenders to extend their
community service over a lengthy period
of time would serve only to decrease its
effectiveness as a deterrent.
Additionally, the community service
requirement is not mandatory, but an
option to imprisonment for 48 hours.
States are, therefore, provided the
opportunity to review their resources
and utilize the option that is not only
more effective in terms of deterrent, but
also more workable in terms of
administrative burdens.

Two commenters objected to the
mandatory 120-day imprisonment
required for third or subsequent
offenders, stating that more would be
accomplished if the individuals were
placed in residential treatment and
rehabilitation programs. Crowding in the
jails was cited as additional support for
a shorter period of imprisonment. The
120 days imprisonment provision is
mandated by statute and is not subject
to change by the Agency. NHTSA
reminds commenters that
“imprisonment” is not limited to
confinement in jail but is also defined in
the regulation (23 CFR 1309.3(c)) to
include confinement in a8 minimum
security facility or in-patient
rehabilitation or treatment center. This
definition should help to alleviate the
concerns of those jurisdictions that are

"experiencing crowded jails or believe

that residential treatment is more
effective as a deterrent than
incarceration of offenders.

One commenter suggested that the
three-year license revocation for third or
subsequent offenders would be just as
effective if the offender were permitted
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to receive a restrictive license for the
second and third years. By regulation,
the Agency has defined “suspension” for
purposes of the 408 program to permit
first offenders in limited instances to
receive restricted licenses for the final
60 days of the 90-day suspension period.
See 23 CFR 1309.3(d). However, the
agency is not adopting the suggestion to
permit a two-year restrictive license for
third and subsequent offenders
following one year of “hard”
suspension. To permit the use of such a
license would substantially undermine
the statutory scheme of progressively
harsher penalties for multiple offenders.
Given the number of prior warnings that
a third or subsequent offender will have
received, the agency does not believe it
appropriate to permit any driving
privileges during the period of
revocation.

Miscellaneous Provisions

One suggestion was received that the
definition of “alcohol concentration”
found in §§ 1309.5(c)(1) and 1309.6(b)(13)
of the regulation be revised in
accordance with that found in the
Uniform Vehicle Code which defines it
in terms of grams of alcohol per 100
milliliters of blood or grams of alcohol
per 210 liters of breath. That definition is
reflected in § 1309.3(b) of the regulation,
which defines “driving while
intoxicated.”

It was recommended that
supplemental criterion 17, .
§ 1309.6(b)(17), which addresses victim
assistance and victim restitution
programs, be required as a prerequisite
to receiving a special grant. As noted
above, the 1984 legislation provides that
special grants be awarded to states that
enact tough minimum sentencing
requirements, and the statute specifies
the provisions that must be met. Victim
assistance and restitution programs
were not listed among those statutory
provisions, and the Agency is not
authorized to include additional
requirements for those grants. The
victim assistance criterion is, however,
being retained as one of the
supplemental criteria which a state may
use to meet the requirements of the
supplemental grant.

Some of the other comments included
proposed amendments to the basic and
supplemental grant provisions. One
commenter proposed to redefine
“prompt" for the purpose of license
suspension action so that it is less
restrictive and will enable additional
states to qualify for grants. This
suggestion is outside the scope of this
rulemaking and is not being adopted.
Other commenters recommended
changes to the basic grant provisions to

/

permit restrictive licenses for the entire
suspension period for first offenders and
to permit restrictive licenses for second
offenders after a delayed eligibility
period. Again, those comments are
outside the scope of this rulemaking,
which did not propose any revision to
the criteria set forth in the basic grant.
Furthermore, it is the opinion of the
Agency that the denial of driving
privileges is one of the most effective
deterrents to drunk driving.
Consequently, the minimum periods of
license suspension will be retained.
Another commenter suggested that
NHTSA define “imprisonment” to
exclude in-patient rehabilitation or
treatment centers. That comment, too, i3

“outside the scope of this rulemaking.

Moreover, as noted earlier, in-patient
rehabilitation and treatment centers
serve a twofold purpose: they alleviate
crowding in jails and they satisfy the
concerns of those who believe that
rehabilitation is more effective than °
incarceration.

Another suggestion was to provide for
the prompt suspension of a driver's
license of any individual who a law
enforcement officer has probable cause
to believe has committed an
“intoxicated-related” offense, as
opposed to the current requirement that
it be an alcohol-related offense.

- Although NHTSA considers driving

while under the influence.of drugs to be
a serious matter, the statute does not
permit expanding the criteria for basic
grants to include offenses other than
alcohol-related driving offenses. See 23
U.S.C. 408(e)(1). Thus, no change will be
made to the existing basic grant criteria
to include license suspensions based on
driving while under the influence of
drugs.

One commenter sought clarification of
the requirement for second and third
year supplemental grants that increased
performance bé demonstrated for each
requirement adopted in the prior year.
That commenter expressed concern over
the phrase “increased performance” and
asked that the phrase be interpreted to
mean improvement in the majority of
supplementary requirements. NHTSA
recognizes that increases in some
program components could result in
decreases in other specific components,
but still result in overall improvement in
curbing the drunk driving problem. For
example, a more comprehensive
evaluation system could pinpoint the
most effective sites for sobriety

" checkpoints, resulting in fewer sobriety

checkpoints but overall increased
effectiveness. Therefore, in evaluating
the increased performance requirements.
for second and third year supplemental

grants NHTSA will consider the overall
program and how each of the
supplemental criteria adopted supports
the goal of reducing drunk driving.

One final comment addressed the
Agency's use of the phrase “driving
while intoxicated" in the rule, in lieu of
the phrase “driving under the influence”
used in the statute (23 U.S.C. 408(e)(3)).
That commenter expressed concern that
this may technically disqualify some
states from receiving a grant. “Driving
while intoxicated” is defined in
§ 1309.3(b) of the regulation in terms of
an alcohol concentration of 0.10 or more
grams of alcohol per 100 milliliters of
blood or 0.10 or more grams of alcohol
per 210 liters of breath. As noted in the
preamble to the proposed rule, the
Agency believes that Congress intended
that the minimum sentencing provisions
required for the special grant shall apply
to any person found to have a blood
alcohol concentration (BAC}) level of
0.10 percent or greater. An interpretation
which permitted a state to qualify for a
special grant based on the “driving
under the influence” phrase (which may
include a state-established BAC level
higher than 0.10 percent) could result in
the anomaly of creating a special grant
for minimum sentencing that contains
weaker provisions than those required
for the basic grant. The Agency does not
believe that any state will be
disqualified because of the use of this
phrase. Any state that has a “driving
under the influence” statute established
at a BAC level of 0.10 percent or lower
would meet the requirements of the
regulation despite the use of a different
phrase. For exaniple, “driving while
under the influence” statute of 0.08
would fall within the definition of
“driving while intoxicated” and would
permit the state to qualify for the special
grant (assuming the other requirements
were met).

- Paperwork Reduction

Information required to be provided
by the states to determine state
eligibility for a grant is considered to be
an information collection requirement,
as that term is defined by the Office of
Management and Budget (OMB) in 5
CFR Part 1320. The information
collection requirements have been
approved by OMB, pursuant to the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
These requirements have been approved
through June 30, 1987 (OMB approval
number 2127-0501).

Economic and Other l:-Jffects

NHTSA hags analyzed the effect of this
action and has determined that it is not
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“major” within the meaning of Executive
Order 12291. Neither is it “significant”
within the meaning of Department of
Transportation regulatory policies and
procedures. The agency is not imposing
any mandatory requirements on the
states because participation in the grant
program is voluntary.

Because there will be virtually no
economic effect from this rule, a full
regulatory evaluation is not necessary.
As discussed above, state participation
in the 408 grant program is voluntary.
Although states choosing to participate
may have to expend funds to fulfill the
requirements of the grants, these
changes to state laws or procedures may
be for purposes broader than their
participation in the 408 program.

In accordance with the Regulatory
Flexibility Act, the Agency has
evaluated the effects of this rule on
small entities. Based on the evaluation, I
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.
States will be recipients of any funds
awarded under the regulation and,
accordmgly, no regulatory ﬂexnblhty
analysis is necessary.

The Agency has also analyzed this
action for the purpose of the National
Environmental Policy Act. The Agency
has determined that this action will not
have any effect on the human
environment.

List of Subjects in 23 CFR Part 1309

Alcohol Drugs, Grant programs,
Transportation, Highway safety.

In accordance with the foregoing, Part
1309 of Title 23 of the Code of Federal
Regulations is revised as follows:

PART 1309—INCENTIVE GRANT
CRITERIA FOR ALCOHOL TRAFFIC
SAFETY PROGRAMS. '

Sec.

1309.1
1309.2
1309.3
1309.4
1309.5
1309.6
1309.7

Scope.
Purpose.
Definitions.
General requirements.
Requirements for a basic grant.
Requirements for supplemental grant.
Requirements for a special grant.
1309.8 Award of procedures.
1309.9 OMB approval.

Authority: 23 U.S.C. 408 delegation of
authority at 48 CFR 1.50.

§ 1309.1 Scope.

This part establishes criteria, in
accordance with 23 U.S.C. 408, for
awarding incentive grants to States that
implement effective programs to reduce
drurik driving and driving under the
influence of a controlled substance.

§ 1309.2 Purpose.

The purpose of this partis to
encourage States to adopt and
implement alcohol traffic safety
programs by legislation or regulations
which will significantly reduce crashes
resulting from persons driving while
under the influence of alcohol or
controlled substances. The criteria
established are intended to ensure that
the State alcohol traffic safety programs
for which incentive grants are awarded
meet or exceed minimum levels
designed to reduce drunk driving, or
driving under the influence of a
controlled substance.

§ 1309.3 Definitions.

(a) “Controlled substance” has the
meaning given such term in section

102(6) of the Comprehensive Drug Abuse

Prevention and Control Act of 1970 (21
U.S.C. 802(6));

(b) “Driving while intoxicated" means
operating or being in actual physical
control of a vehicle while the alcohol

* concentration in the blood or breath is

0.10 or more grams of alcohol per 100
milliliters of blood or 0.10 or more grams
of alcohol per 210 liters of breath, as
determined by chemical or other tests,

(c) “Imprisonment” means

confinement in a jail, minimum security
facility or in-patient rehabilitation or
treatment center. )

(d) “Prompt” means that the overall
average time from arrest to suspension
of a driver’s license either cannot
exceed an average of 45 days or cannot
exceed an average of 80 days and a
State must submit a plan showing how it
intends to achieve a 45 day average.

(e) “Repeat offender” means any
person convicted of an alcohol-related
traffic offense more than once in five
years.

(f) “Suspension” or “revocation”
means: .

(1) For first offenses, the temporary -
debarring of all driving privileges for a
minimum of 30 days and then.the use for
a minimum of 60 days of a restricted,
provisional or conditional license
permitting a person to drive only for the
purposes of going from a residence to or
from a place of employment or to and .

' from a mandated alcohol education or

treatment program. A restricted, .
provisional or conditional license can
only be issued in accordance with
Statewide published guidelines and in
exceptional circumstances specnflc to
the offender.

(2) For refusal to take a chemical test
for first offenses, the temporary
debarring of all driving privileges for 90
days.

(3) For second and subsequent
offenses, including the refusal to take a

chemical test, the temporary debarring
of all driving privileges for one year or
longer, subject to the requirements of
§ 1309.5, or § 1309.7 as appropriate.

§ 1309.4 (.ieneral requirements.

(a) Certification requirements. To
qualify for a grant under 23 U.S.C. 408, a
State must, for each year it seeks to
qualify:

(1) Meet the requirements of § 1309.7
and/or § 1309.5 and, if applicable, the
requirements of § 1309.6.

(2) Submit a certification to the
Director, Office of Alcohol
Countermeasures, NHTSA, 400 Seventh
Street, SW., Washington, DC 20590 that:

(i) It has an alcohol traffic safety
program that meets those requirements.
If the certification is based upon prior
adoption of a criterion, a State must
provide information showing that it has
been actively implementing that
criterion during the four years prior to
application for a grant,

(ii) It will use the funds awarded
under 23 U.S.C. 408 only for the
implementation and enforcement of
alcohol traffic safety programs, and

(iii) It will maintain its aggregate
expenditures from all other sources for
its existing alcohol traffic safety
programs at or above the average level
of such expenditures in fiscal years 1981 -
and 1982 (either State of Federal fiscal
year 1981 and 1982 can be used): and

{3) After being informed by NHTSA
that it is eligible for a grant, submit, '
within 120 days, to the agency an
alcohol safety plan for one, two or three
years, as applicable, that describes the
programs the State is and will be
implementing in order to be eligible for
the grant and that provides the
necessary information, identified in
§ 1309.5 and § 1309.6 to demonstrate
that the programs comply with the
applicable criteria. The plan must also
describe how the specific supplemental
criteria adopted by a State are related to
the State’s overall alcohol traffic safety
program.

_(b) Limitations on grants. ‘A State may
receive a grant for up to three fiscal
years subject to the following
limitations:

(1) The amount received as a basic
grant shall not exceed 30 percent of a
State’s 23 U.S.C. 402 apportionment for
fiscal year 1983. :

(2) The amount received as a
supplemental grant shall not exceed 20
percent of a State’s 23 U.S.C. 402
apportionment for fiscal year 1983.

(3) The amount received as a special
grant shall not exceed 5 percent of a
State’s 23 U.S.C. 402 and 408

/

- apportionment for fiscal year 1984.
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{4] In the first fiscal year the State
receives a basic or supplemental grant,
it shall be reimbursed for up to 75
percent of the cost of its alcohol traffic
safety program adopted pursuant to 23
U.S.C. 408;

(5} In the second fiscal year the State
receives a basic or supplemental grant,
it shall be reimbursed for up to 50
percent of the cost of its alcohol traffic
safety program adopted pursuant to 23
U.S.C. 408; and

(6) In the third fiscal year the State
receives a basic or supplemental grant,
it shall be reimbursed for up to 25
percent of the cost of its alcohol traffic
safety program adopted pursuant to 23
U.S.C. 408.

§ 1309.5 Requirements for a basic grant.

To qualify for a basic incentive grant
of 30 percent of its 23 U.S.C. 402
apportionment for fiscal year 1983, a
State must have in place and implement
or adopt and implement the following
. Tequirements:

(a) (1) The prompt suspension, for a
period not less than 90 days in the case
of a first offender and not less than one
year in the case of a repeat offender, of
the driver’s license of any individual
who a law enforcement officer has
probable cause under State law to
believe has committed an alcohol-
related traffic offense, and

(i) To whom is administered one or
more chemical tests to determine
whether the individual was intoxicated
while operating the motor vehicle and .
who is determined, as a result of such
tests, to be intoxicated, or

(ii) Who refuses to submit to such a
test as proposed by the office.

(2) To demonstrate compliance, a
State shall submit a copy of the law or
regulation implementing the mandatory
license suspension, information on the
number of licenses suspended, the
length of the suspension for first-time
and repeat offenders and for refusals to
take chemical tests and the average
number of days it took to suspend the
licenses from date of arrest. A State can
provide the necessary data based on a
statistically valid sample.

(b)(1) A mandatory sentence, which
shall not be subject to suspension or
probation, or imprisonment for not less
than 48 consecutive hours, or not less
than 10 days of community service for
any person convicted of driving while
intoxicated more than once in any five
year period.

(2) To demonstrate compliance a State
shall submit a copy of its law adopting
this requirement and data on the
number of people convicted of DWI
more than once in any five years, what
general types of confinement are being

used, and the sentences for those

_persons. A State can provide the

necessary data based on a statistically
valid sample. .

(c)(1) Provide that any person with
blood alcohol concentration of 0.10
percent or greater when driving a motor
vehicle shall be deemed to be driving
while intoxicated.

(2) To demonstrate compliance, a
State shall submit a copy of its law
adopting this requirement.

(d}(1) Increased efforts or resources
dedicated to the enforcement of alcohol-
related traffic laws and increased efforts
to inform the public of such
enforcement.

(2) To demonstrate compliance, a
State shall submit data showing that it -
has increased its enforcement and

-public information efforts.

§ 1309.6 Requirements for a supplementaf
arant. :

(a} To qualify for a supplemental grant
of 20 percent of its 23 U.S.C. 402
apportionment for fiscal year 1983, a
State must have in place and implement
or adopt and implement a license
suspension system in which the average
time from date of arrest to suspension of
a license does not exceed an average of
45 days, and

(b) Have in place and implement or
adopt and implement eight of the
following twenty-two requirements.

{1) Enactment of a law that raises,
either immediately or over a period of
three years, the minimum age for
drinking any alcholic beverage to 21. To
demonstrate compliance, a State shall
submit a copy of its law adopting this
requirement.

(2) Coordination of State alcohol
highway safety programs. To
demonstrate compliance, a State shall
submit information explaining how the
work of the different State agencies
involved in alcohol traffic safety
programs is coordinated.

(3) Rehabilitation and treatment
programs for persons arrested and
convicted of alcohol-related traffic
offenses. To demonstrate compliance, a
State shall submit a copy of its law or
regulation adopting this requirement,
and a copy of the minimum standards
set for rehabilitation and treatment
programs by the State.

(4) Establishment of State Task Forces
of governmental and non-governmental
leaders to increase awareness of the
problems, to apply more effectively
drunk driving laws and to involve
governmental and private sector leaders
in programs attacking the drunk driving
problem. To demonstrate compliance a
State shall submit a copy of the
executive order, regulation, or law

setting up the task force and a
desecription of how the interests of Iocal
communities are represented on the task
force. .

(5) A Statewide driver record system
readily accessible to the courts and the
public which can identify drivers
repeatedly convicted of drunk driving.
Conviction information must be
recorded in the system within 30 days of
a conviction, license sanction or the
completion of the appeals process.
Information in the record system must
be retained for at least five years. The
public shall have access to those
portions of a driver's record that are not
protected by Federal or State
confidentiality or privacy regulations.
To demonstrate compliance, a State
shall submit a description of its record:
system discussing its accessibility to
prosecutors, the courts and the public
and providing data showing that the
time required to enter alcohol-related
convictions into the system is not

. greater than 30 days. A State shall also

submit information showing that the
data is retained in the system for at
least 5 years.

{8) Establishment in each major
political subdivision of a locally
coordinated alcohol traffic safety
program, which invelves enforcement,
adjudication, licensing, public
information, education, prevention,
rehabilitation and treatment and
management and program evaluation, In
small States, local coordination may be
demonstrated by showing that the .
interests of the local eommunities are
recognized and coordinated by the State
program. To demonstrate compliance, a
State shall submit a description of the
number of programs, type of programs
and percentage of the State population
covered by such local programs.

(7) Prevention and long-term
educational programs on drunk driving.
To demonstrate compliance, a State
shall submit a description of its
prevention and education program,
discussing how it is related to changing
societal attitudes and norms against
drunk driving with particular attention
to the implementation of a

-comprehensive youth alcohol traffic

safety program, and the involvement of
private sector groups and parents.

(8) Authorization for courts to conduct
pre-or post-sentence screenings of
convicted drunk drivers. To demonstrate
compliance, a State shall submit a copy
of its law adopting this requirement and
a brief description of is screening
process.

(9) Development and implementation
of State-wide evaluation system to
assure program quality and
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effectiveness. To demonstrate
compliance, a State shall provide a copy
of the executive order, regulation or law
setting up the evaluation program and a
copy of the evaluation plan.

(10) Establishment of a plan for
achieving self-sufficiency for the State’s
total alcohol traffic safety program. To
demonstrate compliance, a State shall
provide a copy of the plan. Specific
progress toward achieving financial self-
sufficiency must be shown in
subsequent years.

(11) Use of roadside sobriety checks
as part of a comprehensive alcohol
safety enforcement program. To
demonstrate compliance, a State shall
submit information showing that it is
systematically using roadside sobriety

checks. In addition, a State shall provide.

a copy of its regulation or policy
authorizing the use of roadside checks.

(12) Establishment of programs to
encourage citizen reporting of alcohol-
related traffic offenses to the police. To
demonstrate compliance, a State shall
submit a copy of its citizen reporting
guidelines or policy and data on the
degree of citizen participation, e.g.,
number of citizen reports and the
number of related arrests. A State can
provide the necessary data based on a
statistically valid sample.

(13) Establishment of a 0.08 percent
blood alcohol concentration as
presumptive evidence of driving while
under the influence of alcohol. To
demonstrate compliance, a State shall
submit a copy of its law adopting this
requirement.

(14) Adoption of a one-license/one-
record policy. In addition, the State shall
fully participate in the National Driver
Register and the Driver License
Compact. To demonstrate compliance, a
State shall submit a copy of the order,
regulation or law showing the State is a
member of the Driver License Compact
and has adopted a one-license/one-
record policy, and is participating in the
National Driver Register.

{15) Authorization for the use of a
preliminary breath test where there is
probable cause to suspect a driver is
impaired. To demonstrate compliance, a
State shall submit a copy of its law
adopting this requirement.

(16) Limitations on plea-bargaining in 4

alcohol-related offenses. To
demonstrate compliance, a State shall
submit a copy of its law or court
guidelines requiring that no alcohol-
related charge be reduced to a non-
alcohol-related charge or probation
without judgment be entered without a
written declaration of why the action is
in the interest of justice. If a charge is

reduced, the defendant’s driving record .

must reflect that the reduced charge is

‘alcohol-related.

(17) Provide victim assistance and
victim restitution programs and require
the use of a victim impact statement
prior to sentencing in all cases where
death or serious injury results from an .
alcohol-related traffic offense. To
demonstrate compliance, a State shall
submit a description of its victim
assistance and restitution programs, and
its use of victim impact statements.

(18) Mandatory impoundment or
confiscation of license plate/tags of any
vehicle operated by an individual whose
license has been suspended or revoked
for an alcohol-related offense. Any such
impoundment or confiscation shall be -
subject to the lien or ownership right of"
third parties without actual knowledge
of the suspension or revocation. To
demonstrate compliance a State shall
submit a copy of its law adopting this
requirement.

(19) Enactment of legislation or
regulations authorizing the arresting
officer to determine the type of chemical
test to be used to measure intoxication
and to authorize the arresting officer to
require more than one chemical test. To
demonstrate compliance, a State shall
submit a copy of its law adopting this
requirement.

(20} Establishment of liability against
any person who serves alcoholic
beverages to an individual who is
visibly intoxicated. To demonstrate
compliance, a State shall submit a copy
of the law or court decision of a State's
highest court establishing that liability.

(21) Use of innovative programs. To
demonstrate compliance a State shall
submit a description of its program and
an explanation showing that the
program will be as effective as any of
the programs adopted to comply with
the other supplemental criteria.

(22) Rehabilitation and treatment
programs for those arrested and
convicted of driving under the influence
of a controlled substance or research
programs to develop effective means of
detecting use of controlled substances
by drivers. To demonstrate compliance
with the rehabilitation and treatment
portion of this criterion, a State shall
submit a copy of its law or regulation
adopting the requirement and a copy of
the minimum standards set for these
programs by the State. To demonstrate
compliance with the research portion of
this criterion, a State shall submit a
description of its drugged driving
research program and the research plan.

(c) To qualify for a supplemental grant
of 10 percent of its 23 U.S.C. 402
apportionment for fiscal year 1983, a
State must (1) Have in place and
implement or adopt and implement a

license suspension system in which the
average time from date of arrest to
suspension of a license does not exceed
45 days; and (2) have in place and
implement or adopt and implement four
of the twenty-two requirements
specified in paragraph (b) of this
section.

(d) To qualify for a supplemental
grant for a second and a third year, a
State must:

(1) Show that it has increased its
performance of each of the requirements
it adopted in the prior year, and

(2) Adopt two more requirements from
section (b) for each subsequent year,
except that a State does not have to

" implement more than a total of fifteen

criteria.

§ 1309.7. Requirements for a special grant

To qualify for a special grant of five
percent of its 23 U.S.C. 402 and 408
apportionment for fiscal year 1984, a
State must have in place and implement
or adopt and implement a statute which
provides that:

{(a) Any person convicted of a first
violation of driving while intoxicated
shall receive:

(1) A mandatory llcense suspension
for a period of not less than ninety days;
and

(2)(i) An assignment of one hundred
hours of community service to be
completed within three months; or

(ii) A mandatory minimum sentence of
imprisonment for forty-eight consecutive
hours;

(b) Any person convicted of a second
violation of driving while intoxicated
within five years after a conviction for
the same offense shall receive:

{1} A mandatory minimum sentence of
imprisonment for ten days to be served
in no less than 48 consecutive hour
segments within a ninety day period
from conviction; and

(2) A mandatory license revocation
for not less than one year;

(c) Any person convicted of a third or
subsequent violation of driving while
intoxicated within five years after a
prior conviction for the same offense
shall receive:

(1) A mandatory minimum sentence of
imprisonment for one hundred and
twenty consecutive days; and

(2) A mandatory license revocation of
not less than three years; and

(d) Any person convicted of driving
with a suspended or revoked license or
in violation of a restriction due to a
driving while intoxicated conviction
shall receive:

(1) A mandatory sentence of
imprisonment for thu‘ty consecutive
days; and
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(2) Upon release from imprisonment,
and an additional period of license
suspension or revocation for not less
than the period of suspension or
revocation remaining in effect at the
time of commission of the offense of
driving with a suspended or revoked
license. ’ .

§ 1309.8 Awsard procedures.

For each Federal fiscal year, grants
under 23 U.S.C. 408 shall be made to
eligible States upon submission of the
alcohol safety plan and certification
required by § 1309.4 Such grants shall be
made until all eligible States have
received a grant or until there are
insufficient funds to award a grant to a
State. Time of submission shall be
determined by the postmark for
certifications delivered through the mail
and by stamped receipt for certifications
delivered in person.

§ 1309.9 OMB.approval.

The information collection
requirements have been approved by
the Office of Management and Budget
pursuant to the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). These requirements have .
been approved under control number
2127-0501.

Issued on June 16, 1986.

Diane K. Steed,

Administrator.

[FR Doc. 86-13824 Filed 6-16-86; 11:37 am]
BILLING CODE 4910-89-M -

DEPARTMENT OF JUSTICE
28 CFR Part 60
[Order No. 1137-861]

Authorization of Federal Law
Enforcement Officers To Request the
Issuance of a Search Warrant

AGENCY: U.S. Department of Justice.
ACTION: Final rule.

SUMMARY: Rule 41 (h) of the Federal
Rules of Criminal Procedure authorizes
the Attorney General to designate
categories of federal law enforcement
officers who may request issuance of
search warrants. Previous
authorizations were made by Order No.
510-73 (38 FR 7244, March 19, 1973), as
amended by Order No. 521-73 (38 FR
18389, July 10, 1973), Order No. 826-79
(44 FR 21785, April 12, 1979), Order No.
844-79 (44 FR 46459, August 8, 1979),
Order No. 960-81 (46 FR 52380, October
27, 1981), and Order No. 1026-83 (48 FR
37377, August 18, 1983). This Order
amends 28 CFR Part 60 by adding the

Office of Export Enforcement of the
Department of Commerce to the
government organizations listed in

§ 60.3(a) which have law enforcement
officers who are authorized to request
the issuance of search warrants under
Rule 41, Federal Rules of Criminal
Procedure. ‘

EFFECTIVE DATE: June 4, 1985.

FOR FURTHER INFORMATION CONTACT:
Roger B. Cubbage, Deputy Chief for
Legal Advice, and Stanley A. Rothstein,
Attorney, General Litigation and Legal
Advice Section, Criminal Division,
Department of Justice, Washington, DC
20530 (202-724-7144).

SUPPLEMENTARY INFORMATION: This
Order adds a new § 60.3(a)(9) to 28 CFR
Part 60 to include the Office of Export
Enforcement of the Department of
Commerce. Because the material
contained herein is a matter of
Department of Justice practice and
procedure, the provision of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective date
is inapplicable.

The Department of Justice has
determined that this Order is not a
major rule for purposes of either
Executive Order 12291, or the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq.

List of Subjects in 28 CFR Part 60
Search warrants.
PART 60~[AMENCED]

By virtue of the authority vested in me
by Rule 41(h) of the Federal Rules of

Criminal Procedure, Part 69 of Chapter1 -

of Title 28, Code of Federal Regulations,
is hereby amended as follows:

1. The authority citation for Part 66
continues to read as follows:

Authority: Ruls 41(h), Fed. R. Crim. P,

"§60.3 [Amended]

2. A new paragraph (a)(9) is added to
§ 60.3 as follows: '
[a) * %
(9) Department of ‘Commerce:
Office of Export Enforcement
* * * * *
Dated: June 4, 1986.
Edwin Meese ITI,
Attorney General,
[FR Doc. 86-13588 Filed 6-18-86; 8:45 am],
BILLING CODE 4410-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 955

General Requirements for Surface
Coal Mining and Reclamation
Operations on Indian Lands;
Permanent Regulatory Program-—-Use
of Explosives: General Requirements;
Programs for the Conduct of Surface
Mining Operations Within Each State;
Certification of Blasters in Federal
Program States and on Indian Lands

Correction

In FR Doc. 86-11835, beginning on
page 19444 in the issue of Thursday,
May 29, 1986, make the following
correction:

§955.17 [Corrected]

On page 19465, second column in
§ 955.17(d), in the fifth line, the words.
“‘was suspended” should be removed.

BILLING CODE 1505-01-M

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 737

Navy Procurement Directives, 1974
Edition; Removal of CFR Part

. AGENCY: Department of the Navy, DOD.

ACTION: Removal of part from CFR.

SUMMARY: This document removes Part
737 from Title 32 of the Code of Federal
Regulations. This action is being taken
because the underlying regulation,
NAVMAT P-4202, Navy Procurement
Directives, 1974 Edition, has been
cancelled..

EFFECTIVE DATE: June 19, 1986.

FOR FURTHER INFORMATION CONTACT:
Richard Moye, (202) 692-3558.

PART 737-—[REMOVED]

Accordingly, Part 737 is removed from
Title 32, CFR.

Dated: June 16, 1988.
Harold L. Stoller, Jx.,
CDR, JAGC, USN, Federa! Register Ligison
Officer.
{FR Doc. 86-13888 Filed 68-18-86; 8:45 am}
BILLING CODE 3810-AE-M

32 CFR Part 762

Midway Isfands Code; Billet Title
Change

AGENCY: Department of the Navy,
Department of Defense.
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ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending the Midway Islands Code,
codified in 32 CFR Part 762, to reflect a
change of the billet title of the head of
Naval Air Facility, Midway Islands. The
billet of “Commanding Officer, Naval
Air Facility, Midway Islands,” has been
replaced with the billet of “Officer-in-
Charge, Naval Air Facility, Midway
Islands.”

EFFECTIVE DATE: June 19, 1986.

FOR FURTHER INFORMATION CONTACT:
Staff Judge Advocate, Commander
Naval Base, Pearl Harbor, HI 96860~
5020, (808) 471-0284.

SUPPLEMENTARY INFORMATION: This
amendment is made solely to conform
the language of the Midway Islands
Code to a change in the billet title of the
head of Naval Air Facility, Midway
Islands. It does not originate any
requirement of general applicability and
future effect for implementing,
interpreting, or prescribing law or
policy, or practice and procedure
requirements constituting authority for
prospective actions having substantial
and direct impact on the public, or a
significant portion of the public.
Publishing this amendment for public
comment is unnecessary since it would
serve no purpose, and significant and
legitimate interests of the Department of
the Navy and the public (cost savings)
will be served by omitting such
publication for public comment.

List of Subjects in 32 CFR Part 762

Claims, Courts, Law enforcement,
Midway Islands, Military law, Penalties.

PART 762—[AMENDED]

For the reasons set out in the
preamble, 32 CFR Part 762 is amended
as follows:

1. The authority citation for 32 CFR
Part 762 is revised to read as follows:

Authority: Sec. 48, Pub. L. 86-824, 74 Stat.
424; 3 U.S.C. 301: E.O. 11048, 3 CFR 1959-1963
Comp., p. 632 (1962}.

8§ 762.4, 762.6, 762.8, 762.10, 762.34, 762.50,
762.58, 762.80, 762.84, 762.86, 762.90,
762.92, 762.94, 762.96- [Amended]

2. 32 CFR Part 762 is amended by
removing the words “"Commanding
Officer” and inserting, in their place, the
words “Officer-in-Charge" in the
following places:

a. 32 CFR 762.4(b).

b. 32 CFR 762.8, lines 3—4.

c. 32 CFR 762.6, lines 8-9.

d. 32 CFR 762.6, lines 15-16.

e. 32 CFR 762.6 line 19.

f. 32 CFR 762.6 lines 21-22.

g. 32 CFR 762.8.

h. 32 CFR 762.10.

i. 32 CFR 762.34(a).

j. 32 CFR 762.50(a).

k. 32 CFR 762.58(b).

1. 32 CFR 762.80(a)(2).
m. 32 CFR 762.84, line 6.
n. 32 CFR 762.84, lines 8-9.
0. 32 CFR 762.86, line 1.
p- 32 CFR 762.88, line 11.
q. 32 CFR 762.90(a).

r. 32 CFR 762.92.-

8. 32 CFR 762.92(g).

t. 32 CFR 762.92(h).

u. 32 CFR 762.94(a)(4).

v. 32 CFR 762.94(b).

w. 32 CFR 762.96(a).

x. 32 CFR 762.96(b). _

Dated: June 16, 1986.
Harold L. Stoller, Jr., '
Commander, JAGC, USN, Federal Register
Liaison Officer.
[FR Doc. 86-13871 Filed 6-18-86; 8:45 am] _
BILLING CODE 3810-AE-M

32 CFR Part 765

Rules Applicable to the Public;
Rewards and Expenses for Return of
Absentees and Deserters

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: This document increases the
amounts of rewards and expenses
offered for the return of absentees and
deserters and changes the form used to
make claims for such rewards and
expenses. This is necessary to
compensate for the effects of inflation.
The intended effect is to encourage
people to cooperate in the return of
absentees and deserters to military
control. ’

EFFECTIVE DATE: June 19, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. Frank N. Sadar, (202) 695-2708, 695—
2883.

List of Subjects in 32 CFR Part 765

Federal buildings and facilities,
Military law, National defense, Seals
and insignia, Security measures.

PART 765—{AMENDED]

Accordingly, 32 CFR Part 765 is
amended as follows:,_

1. The authority citation for Part 765 is
revised-to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. 133, 5031,
6011, unless otherwise noted.

§765.12 [Amended]

2.In § 785.12 all references to _
“Standard Form 1034" are changed to
read "NAVCOMPT Form 2277".

3. In § 765.12(a)(1), the fifth sentence
is revised to read as follows: “If two or
more persons or agencies join in
performing these services, payment may
be made jointly or severally but the total
payment or payments will not exceed
$50 or $75 as applicable.”

4, In § 765.12(a)(1)(i), change “$15" to
“$50".

5.In § 765.12(a)(1)(ii) and .
§ 765.12(b)(1), all references to “$25" are
changed to read "$75".

6. In § 765.12(b}(1)(i), the reference to
“$0.07" is changed to read "20.5 cents”.

Dated: June 16, 1986.
Harold L. Stoller, Jr.,
CDR, JAGC, USN, Federal Register Liaison
Officer.
[FR Doc. 86-13869 Filed 6-18-886; 8:45 am}
BILLING CODE 3810-AE-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CCGD13 86-03)

Seattle Seafair Unlimited Hydroplane
Race; Establishment of Permanent
Area of Controlled Navigation
AGENCY: Coast Guard, DOT.

ACTION: Final rule.

SUMMARY: This regulation establishes a
permanent area of controlled navigation
upon the waters of Lake Washington,
Seattle, Washington, from 31 July
through 3 August 1986. This is necessary
due to the unlimited hydroplane races
scheduled for this time period each year
as part of Seattle Seafair. The Coast
Guard, through this action, intends to
promote the safety of spectators and
participants in this event.

EFFECTIVE DATES: July 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Capt. D.H. Hagen, Chief, Search and
Rescue Branch, Thirteenth Coast Guard
District, (206) 442-5880.

SUPPLEMENTARY INFORMATION: On April
4, 1986, the Coast Guard published a
Notice of Proposed Rulemaking in the
Federal Register for these regulations (51
FR 11590). Interested persons were
requested to submit comments and no
comments were received.

Drafting Information

The drafters of these regulations are
Capt, D.H. Hagen, USCGR, Project
Officer, Thirteenth Coast Guard District
Search and Rescue Branch and LCDR

. }M. Hammond, USCG, Project Attorney,
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Thirteenth Coast Guard District Legal
Office.

Discussion of Comments

No comments were received. Minor
editorial changes were made in the final
rule by the drafters to improve the
overall clarity of the rule.

Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Rule 12291 on Federal
Regulation and nonsignificant under
Department of Transportation
Regulatory policies and procedures (44
FR 11034; February 26, 1979). The
economic impact of this proposal is
expected to be so minimal that full
regulatory evaluation is unnecessary.
The regulation affects only spectators
and participants to the race, and a small
number of recreational boaters, and
applies to a small area of Lake

.Washington. In addition the actual race
will be in effect for only four (4) days,
two (2) of those days being Saturday
and Sunday, with a log boom being set

up three (3) days prior to the actual race.

There is no commercial traffic in this
area of the lake. Since the impact of this
proposal is expected to be minimal, the
Coast Guard certifies that, if adopted, it
will not have a significant economic-
impact on a substantial number of small
entities.

List of Subjects in 33 CFR Part 160
. Marine safety, Navigation (water).

" PART 100—{AMENDED]

Final Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, is amended to read as
follows:

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46; and
'33 CFR 100.35.

- 2, Part 100 of Title 33, Code of Federal
Regulations, is amended by adding
§ 100.1301 to read as follows:

§100.1301 Seattle seafair unlimited
hydroplane race.

(a) This regulation will be in effect on
July 31 through August 2, 1986 from 8:00
AM. until 5:00 P.M. Pacific Daylight
Time, and on August 3, 1986 from 8:00
AM. until one hour after the conclusion
of the last race. This regulation will be
in effect thereafter annually during the
last week of July and the first week of
August, as published in the Local Notice
of Mariners.

(b) The area where the Coast Guard
will restrict general navigation by this

regulation during the hours it is in effect -

is: ‘

(1) The waters of Lake Washington
bounded by Mercer Island (Lacey V.
Murrow) Bridge, the western shore of
Lake Washington, and the east/west
line drawn tangent to Bailey Peninsula
and along the shoreline of Mercer
Island.

(c) The area described in paragraph
{b) has been divided into two zones. The
zones are separated by a log boom and
a line from the southeast corner of the
boom to the northeast tip of Bailey
Peninsula. The western zone is
designated Zone I, the eastern zone,
Zone II. (Refer to NOAA Chart 18447).

(d) The Coast Guard will maintain a
patrol consisting of active and Auxiliary
Coast Guard vessels in Zone II. The
Coast Guard patrol of this area is under
the direction of the Coast Guard Patrol
Commander (the “Patrol Commander").
The Patrol Commander is empowered to
control the movement of vessels on the
race course and in the adjoining waters
during the periods this regulation is in
effect.

(e) Only authorized vessels may be
allowed to enter Zone I during the hours
this regulation is in effect. Vessels in the
vicinity of Zone I shall maneuver and -
anchor as directed by Coast Guard
Officers or Petty Officers.

(f) During the times in which the
regulation is in effect, swimming,
wading, or otherwise entering the water
in Zone I by any person is prohibited.

(g) Vessels proceeding in either Zone I
or Zone II during the hours this
regulation is in effect shall do so only at
speeds which will create minimum
wake, seven (07) miles per hour or less.
This maximum speed may be reduced at
the discretion of the Patrol Commander.

(h) Upon completion of the daily
racing activities, all vessels leaving
either Zone I or Zone Il shall proceed at
speeds of seven (07) miles per hour or
less. The maximum speed may be
reduced at the discretion of the Patrol
Commander.

(i) A succession of sharp, short signals
by whistle or horn from vessels
patrolling the areas under the direction
of the Patrol Commander shall serve as
signal to stop. Vessels signaled shall
stop and.shall comply with the orders of
the patrol vessel; failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

Dated: June 12, 1986.
T.]. Wojnar,

Rear Admiral, U.S. Coast Guard, Commander,
13th Coast Guard District.

[FR Doc. 86-13874 Filed 6-18-86; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6617
(1-4410) '

Withdrawal for Musselshell Camas

-l-_llstorical Site; Idaho

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order withdraws 242.5 ~
acres of national forest land for 20 years
in order to protect the only known land
the Nez Perce Indians still use to dig
camas. This action will close.the land to
mining, but not to surface entry or
mineral leasing.

EFFECTIVE DATE: June 19, 1986. -

FOR FURTHER INFORMATION CONTACT:
Larry R. Lievsay, BLM Idaho State
Office, 3380 Americana Terrace, Boise,
Idaho 83708, 208-334-1735.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751,
43 U.S.C. 1714, it is ordered as follows:

1. Subject to valid existing rights, the
following described national forest
lands, which are under the jurisdiction
of the Secretary of Agriculture, are
hereby withdrawn from appropriation
under the general mining laws, 30 U.S.C.
Ch. 2, but not from leasing under the
mineral leasing laws:

Boise Meridian

T.35N,R.8E,

Sec. 19, S%SEY%, EV.SE%:SW¥%, E%.SW,
SE%SWYs,

Sec. 20, SW¥%SWY; .

Sec. 29, NWYaNW Y4,

Sec. 30, NELWNEY, NveN%NWNEY,
N%NEYNEY:NWY, NEYANW %4
NEVNWY,

The area described contains 242.5 acres in

Clearwater County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the lands under lease, license, or permit,
or governing the disposal of their
mineral or vegetative resources.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date,
pursuant to section 204(f), of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f), the Secretary
determines that the withdrawal shall be
extended.
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Dated: June 5, 1986.
]. Steven Griles,
Assistant Secretary of the Interior.
[FR Doc. 86-13906 Filed 6-18-86; 8:45 am]
BILLING CODE 4310-84-M

FEDERAL COMMUNICATIONS
COMMISSION -

47 CFR Part 73.
‘[MM Docket No. 84-718; RM-4602; 3866]

Radio Broadcasting Services; Rutland
and West Rutland, VT, and
Plattsburgh, NY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document imposes a 4.8
kilometer west site restriction on the use
of Channel 233A at Rutland, Vt., to
correct an oversight in the Report and
Order, published on October 9, 1985, 50
FR 41155, at the request of Killington
Community Broadcasting Corporatlon.
With this action, this proceeding is
terminated.

FOR FURTHER INFORMATION CONTACT
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530. )

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 84-718,
adopted May 15, 1986, and released June
4, 1986. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’'s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio Broadcasting.
Ralph Haller,
Acting Chief, Policy and Rules Division, Mass
Media Bureau.

Summary: This document imposes a
4.6 kilometer west site restriction on the
use of Channel 233A at Rutland,
Vermont to correct an oversight in the
Report and Order published on October
9, 1985, 50 FR 41155, at the request of
Killington Community Broadcasting
Corporation. Paragraph 6 is amended to
read:

We believe that Rutland could benefit from
the provision of an additional FM service.
Likewise, we believe that West Rutland
deserves its first local FM service. Therefore,
in an effort to provide new service to both

communities, the Commission staff has
performed a channel search and found that
there are alternate channels available to both
communities. Additionally, neither channel
requires any change in the status of Station
WGFB at Plattsburgh, New York. Channel
233A can be allocated to Rutland with a site
restriction of 4.6 kilometers west to allow
applicants for Channel 287C2 at Killington,
Vermont, to specify antenna sites on
Killington Peak. Channel 298A can be
allocated to West Rutland without the
imposition of a site restriction. Canadian
concurrence in these allotments has been
obtained as both communities are located
within 320 kilometers (200 miles) of the U.S.-
Canadian border.

The addition of the site restriction will
not require any change in site by any of
the Rutland or Killington applicants.
With this action, this proceeding is
terminated.

[FR Doc. 86-13137 Filed 6-18-86; 8:45 am}
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Trafflc Safety
Administration

49 CFR Part 571
[Docket No, 78-5; Notice 5]

Federal Motor Vehicle Safety
Standards for Lamps, Reflective
Devices, and Assoclated Equipment;
Correction

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule; correction.

SUMMARY: This notice corrects an
oversight in an amendment published in
1978 which changed a reference to

- Figure 3 in paragraph $4.1.1.22 without

making a corresponding change in
paragraph $4.3.1.1. At that time, Figure 2
was deleted and the existing Figure 3 -
was renumbered Figure 2.

EFFECTIVE DATE: The amendment is
effective June 19, 1988.

FOR FURTHER INFORMATION CONTACT:
Kevin Cavey, Office of Rulemaking,
National Highway Traffic Safety
Administration, Washington, DC 20590
(202-426-1834).

' SUPPLEMENTARY INFORMATION: On July

27,1987, NHTSA amended 49 CFR
571.108 Motor Vehicle Safety Standard
No. 108 Lamps, Reflective Devices, and
Associated Equipment (43 FR 324186).
The third amendment adopted {p. 32419)
was: "'3. Figure 2 is deleted. Figure 3 is
revised to be ‘Figure 2’ and the reference
in 54.1.1.22 to ‘Figure 3’ is changed to
‘Figure 2’ . Standard No. 108 also
contained a reference to Figure 3 in
$4.3.1.1 which should have been
changed to Figure 2 at the same time but

was not, due to an oversight. The
amendment was effective upon
publication in the Federal Register
because it was administrative in nature
and made no change in existing
requirements. The error has recently
come to the agency’s attention, and it is
therefore publishing a corrective
amendment.

Because the amendment corrects an
oversight and makes no change in
existing requirements, it is hereby found
for good cause shown that an effective
date earlier than 180 days after issuance
of the rule is in the public interest, and
the amendment is effective upon
publication in the Federal Register.

In consideration of the foregoing, Part
571 is amended as follows:

1. The authority citation for Part 571
continues to read as follows: ~

Authority: 15 U.S.C. 1392, 1401, 1403, 1407;
delegation of authority at 49 CFR 1.50. -

© §571.108 [Corrected]

2.In § 571.108, paragraph $4.3.1.1 is
amended by changing “Figures 1c and 3"
to read “Figures 1c and 2",

Issued on June 12, 1986.
Barry Felrice,
Associate Administrator for Rulemakmg
[FR Doc. 86-13704 Filed 6-18-86; 8:45 am)
BILLING CODE 4910-53-M

Urban Mass Transportation
Administration

49 CFR Part 661

Buy America Requirements

AGENCY: Urban Mass Transportation
Administration, DOT.

ACTION: Final rule; amendment.

SUMMARY: This document amends the
regulations implementing the *Buy
America"” provision of the Surface
Transportation Assistance Act of 1982
by specifying the actual certificates that
must be submitted by each bidder to
indicate compliance or non-compliance
with the applicable statutory and .
regulatory requirements.

- EFFECTIVE DATE: The regulations are

effective July 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Edward J. Gill, Jr., Office of the Chief
Counsel, Room 9228, 400 Seventh Street,
sw., Washmgton. DC 20590 (202) 426~
4063.

SUPPLEMENTARY INFORMATION:
Introduction

* Section 165 of the Surface
Transportation Assistance Act of 1982
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sets out domestic preference
requirements that must be met when
Federal mass transportation funds are
being used for purchasing transif related
products and equipment, UMTA
regulations implementing this provision
(49 CFR Part-661) provide that each
bidder on a federally funded contract
certify that it will be able to comply
with the statutory provision.

The statutory provision distinguishes
between the procurement of rolling
stock and some associated equipment
(section 165(b)(3)) and all other
procurements (i.e., steel and
manufactured products (section 165(a)).
The regulations also provide that.
separate certificates be submitted
depending on what is being procured.

Under the existing regulations, each
bidder must submit a certificate
indicating compliance. However, the
. regulations do not set forth the actual
certificate to be submitted, and there
have been several instances where this
has caused confusion on the part of
bidders. To eliminate this confusion,
UMTA has determined that the
regulation should be amended.
Therefore, this amendment sets forth the
actual wording of the certificate that
must be used and describes the -
circumstances under which each
specific certificate must be submitted.

Certification Description

This amendment creates two new
sections, 49 CFR 661.6 and 49 CFR 661.12
and amends present section 49 CFR
661.13. Sections 661.6 and 661.2 require
that separate certificates be used for
certifying compliance with either section
165(a) or section 165(b)(3). UMTA
believes that the separate certificates
will eliminate confusion. If rolling stock
(or the associated equipment listed in
the statute and the regulations) is being
procured, the bidder who can comply
will certify that it will comply with
section 165(b)(3) and its implementing
regulations, and use the certificate at
§ 661.12. If steel or manufactured
products are being procured, the .
certificate at § 661.8 will be used and
reference section 165(a) and its
implementing regulations.

Having two separate certificates
eliminates confusion on the part of
bidders because compliance with
section 1645(b)(3) is actually an
expectation to section 165(a).

The second part of § 861.8 requires
that a separate certificate be used when
a bidder will not-be able to comply with
the applicable Buy America
requirements but that it may be able to
comply under exceptions set forth in
sections 165(b)(2) or 165{b)(4).

Similarly, the second part of § 661.12
requires a certificate requirement, which
is very general in nature, when a bidder
anticipates noncompliance. Since a
bidder may not know at the time of bid
submittal whether the grounds for an
exception will exist, it is unnecessary to
require a bidder to detail grounds for the
exception—a statement that it may
qualify for an exception is considered
sufficient.

Section 661.13 changes the grantee
responsibility to require the bidder to
submit to the grantee the certificate as
set forth in either § 661.8 or § 661.12
instead of the bidder merely indicating
it will comply with section 165(a) and
the regulation as § 661.13 formerly
provided.

Pursuant to an exception under the
Administrative Procedure Act, 5 U.S.C.
553(b)(B), UMTA finds that notice and
public comment are unnecessary to the
public interest in this instance. The

" existing regulations already call for

certification, and this amendment
merely provides a standard form for
certification.

Executive Order 12291, Regulatory

- Flexibility Act, and Paperwork

Reduction Act of 1880

This action has been reviewed under
Executive Order 12291, and it has been
determined that this is not a major rule.
It will not result in an annual effect on
the economy of $100 million or more.
This regulation is not significant under
the Department's Regulatory Policies
and Procedures. We find that the
economic impact of this regulation is so
minimal that a full regulatory evaluation
is not required.

In accordance with 5 U.S.C. 6-05(b),
as added by the Regulatory Flexibility
Act, Pub. L. 96-354, the Department
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Act.

The collection of information
requirements in this rule are subject to
the Paperwork Reduction Act, Pub. L.
96-511, 44 U.S.C. Chapter 35. These
requirements are being submitted to the
Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB) for review.

List of Subjects in 48 CFR Part 661

Buy America, Domestic preference,
Contracts, Grants programs,
Transportation, Mass transportation.

PART 661—[AMENDED]
Accordingly, Part 661 of Title 49 of the

. Code of Federal Regulations is amended

as follows:

1. The authority citation for Part 661
continues to read as follows:

Authority: Sec. 185, Pub. L. 97-424; 49 CFR
1.51.

2, By adding a new § 661.6 to read as
follows:

$661.8 Certification requirement for
procurement of steel or manufactured
products.

If steel or manufactured products (as
defined in §§ 661.3 and 661.5 of this
Part) are being procured, the appropriate
certificate as set forth below shall be
completed and submitted by each bidder
in accordance with the requirement
contained in § 661.13(b) of this part.

Certificate of Compliance With Section
165(a)

The bidder hereby certifies that it will
comply with the requirements of section
165(a) of the Surface Transportation
Assistance Act of 1982 and the
applicable regulations in 49 CFR Part
661.
Date
Signature
Title

Certificate for Non-Compliance With
Section 165(a) -

The bidder hereby certifies that it
cannot comply with the requirements of
section 165(a) of the Surface
Transportation Assistance Act of 1982,
but it may qualify for an exception to
the requirement pursuant to section 165
(b)(2) or (b){4) of the Surface
Transportation Assistance Act and
regulations in 49 CFR Part 661.7.

Date
Signature
Title

3. By adding a new §661.12 to read
as follows:

§661.12 Certification requirement for
procurement of buses, other roliing stock
and assoclated equipment.

If buses, or other rolling stock
fincluding train control, communication,
and traction power equipment) are being
procured, the appropriate certificate as
set forth below shall be completed and
submitted by each bidder in accordance
with the requirement contained in
§ 661.13(b) of this Part.

Certificate of Compliance With Section
165(b)(3)

The bidder hereby certifies that it will
comply with the requirements of section
185(b)(3) of the Surface Transportation
Assistance Act of 1982 and the
regulations in 49 CFR Part 661.11.

Date -
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Signature
Title

Certificate for Non-Compliance With
Section 165(b)(3)

The bidder hereby certifies that it
cannot comply with the requirements of
section 165({b)(3) of the Surface
Transportation Assistance Act of 1982,
but may qualify for an exception to the
requirement pursuant to section 165
{b)(2) or (b)(4) of the Surface
Transportation Assistance Act and
regulations in 49 CFR Part 661.7.

Date

Signature

Title

4. Revising § 661.13(b) to read as
follows:

§661.13 Grantee responsibility.

* * * * *

(b) The grantee shall include in its bid’

specification for procurement within the
scope of these regulations an
appropriate notice of the Buy America
provision. Such specifications shall
require, as a condition of
responsiveness, that the bidder or
offeror submit with the bid a completed

Buy America certificate in accordance
with § 661.6 or § 661.12 of this Part, as
appropriate.

Dated: June 11, 1986.
Ralph L. Stanley,
Administrator.
[FR Doc. 86-13716 Filed 6-18-86; 8:45 am])
BILLING CODE 4910-57-M

DEPARTMENT OF COMMERCE

Natlonal Oceanic and Atmospheric
Administration

50 CFR Part 672

[Docket No. 60597-6097]

Groundfish of the Gulf of Alaska;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Emergency interim rule;
correction.

SUMMARY: This document corrects

§ 672.24(b)(4) in the emergency interim
rule published June 6, 1986, at 51 FR
20659. The rule authorizes closure of a
regulatory area or district of the Gulf of

Alaska to directed fishing for sablefish
by any legal gear type. This action is
necessary to correct an inadvertent
omission and a typographical error in
the regulatory text.
FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg (Fishery Biologist,
NMFS), 907-586-7230.

Dated: June 16, 1986.
Carmen . Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.

§672.24 [Corrected]

The following correction is made in
FR Doc. 86-12726, page 20663, in the
issue of June 6, 1986:

In § 672.24(b)(4}, column two, the first

“sentence is corrected to read, “During

1986 in the Central Area, and during
1986, 1987, and 1988 in the Western
Area, hook-and-line gear may be used to
take up to 55 percent of the OY for_
sablefish; pot gear may be used to take
up to 25 percent of the OY; and trawl-
gear may be used to take up to 20
percent of that OY.” .

[FR Doc. 86-13930 Filed 6-18-86; 8:45 am|
BILLING CODE 3510-22-M
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DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 103

Powers and Duties of Service Officers;
Avallability of Service Records

Correction

In FR Doc. 86-12144 beginning on page
19559 in the issue of Friday, May 30,
1986, make the following correction:

On page 19560, first column, in
amendatory instruction 2, third line,
“(b)(3)" should have read “(b)(2)".

_ BILLING CODE 1505-01-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 60

Disposal of High-Level Radioactive
Wastes in Geologic Repositories;
Conforming Amendments

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory ~
Commission (NRC) is proposing to
amend its regulations for disposal of
high-level radioactive wastes in geologic
repositories. The amendments are
necessary to conform existing NRC
regulations to the environmental
standards for management and disposal
of high-level radioactive wastes
promulgated by the Environmetal
Protection Agency (EPA) on September
19, 1985. The proposed rule would
incorporate all the substantive
requirements of the environmental
standards and make several changes in
the wording used by EPA in order to
maintain consistency with the current
wording of the NRC regulations.

DATE: Comment period expires August
18, 1986. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration

cannot be given except as to comments
received on or before this date.
ADDRESSES: Written comments may be
submitted to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Services
Branch. Comments may also be
delivered to Room 1121, 1717 H Street
NW., Washington, DC, from 8:15 a.m. to
5:00 p.m. weekdays. Copies of the
documents referred to in this notice and
comments received may be examined at
the NRC Public Document Room, 1717 H
Street NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Daniel J. Fehringer, Division of Waste
Management, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 427-4798.
SUPPLEMENTARY INFORMATION:

Background

Section 121 of the Nuclear Waste
Policy Act of 1982 (NWPA), 42 U.S.C.
10141, directs the Environmental
Protection Agency (EPA} to “promulgate
generally applicable standards for
protection of the general environment
from offsite releases from radioactive
material in repositories.” EPA published
its final high-level radioactive waste
(HLW) standards in the Federal Register
on September 19, 1985 (50 FR 38066).
Section 121 of the NWPA further
specifies that the regulations of the NRC
“shall not be inconsistent with any
comparable standards promulgated by
[EPA].” |

The Nuclear Regulatory Commission

" has previously published rules (10 CFR

Part 60, 46 FR 13980, February 25, 1981,
48 FR 28204, June 21, 1983) which
established procedures and technical
criteria for disposal of HLW in a
geologic repository by the U.S.
Department of Energy (DOE). This
notice describes the interpretations and
analyses which the Commission
considers to be appropriate for
implementation of the EPA standards,
and identifies modifications to the
Commission’s regulations which are
considered appropriate to maintain
consistency with the standards
promulgated by EPA.

It should be noted that “working
draft” versions of the EPA standards
were available to the Commission when
Part 60 was being developed, and the
Commission structured its regulations to

be compatible 'with those draft
standards. (See, for example, 48 FR
28195-28205, June 21, 1983, where the
Commission discussed its final technical
criteria, and NUREG-0804, the staff's
analysis of public comments on the
proposed technical criteria. NUREG-
0804 is available in the NRC Public
Document Room.) Since many of the
general features of the “working drafts”
remain present in the final standards,
Part 60 is largely consistent with those
standards. EPA has, however,
sometimes used different terminology to
describe concepts already present in
Part 60. To maintain the overall
structure of Part 60, and to avoid
introduction of duplicative terminology
which could prove confusing in a
licensinig review, the Commission
prefers to retain its own established
terms. Most of the amendments to Part
60 proposed in this notice involve direct
incorporation within Part 60 of the
substantive requirements of the EPA
standards, reworded as necessary to
conform to the terminology of Part 60.
(Additional proposed amendments
derive from EPA's “assurance
requitements,” as discussed in Section
III of this notice. One further
amendment, unrelated to the EPA
standards, is proposed for clarification
of existing wording in Part 60.) With the
issuance of this rule, no substantive
changes are intended in the
requirements of the EPA standards or in
the environmental protection they
afford. :
The EPA standards specify certain
limits on radiation exposures and
releases of radioactive material during
two principal stages: First, the period of
management and storage operations at a
repository and, second, the long-term
period after waste disposal has been
completed. These standards, and the
proposed rules to implement them
during operations and after closure, are
discussed in section I below, while

" section II provides some further

observations regarding the manner in
which the Commission intends to apply
the EPA standards in its licensing
proceedintgs. Section I describes
additional proposed rules related to

-certain “agsurance requirements” which

are present in EPA’s standards but
which are not applicable to NRC-
licensed facilities. In order to avoid
potential jurisdictional problems which
might arise if this section of the EPA
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standards were applied to NRC-licensed
facilities, the NRC is proposing to add
substantially equivalent provisions to its
regulations. Finally, this notice presents
a section-by-section analysis of the
proposed rule (section IV), followed by
the specific text of the proposed
amendments to Part 60. (The
organization of section IV follows that .
of Part 60 while the text of section I is
.organized to present a section-by-
section discussion of the EPA standards.
Parts of section IV are therefore
repetitions of information presented in
section 1.) :

1. Limits on Exposures and Releases

The limits established by EPA for the
period of repository operations appear
at 40 CFR 191.03. The limits applicable
to the period after disposal include
*“containment requirements” (limits on’
cumulative releases of radionuclides to
the environment for 10,000 years) in
§ 191.13, “individual protection
requirements” in § 191.15, and *“ground
water protection requirements” in
§ 191.18. Implementation of each of
these sections is discussed in the
following paragraphs,

Standards for repository operations
(§ 191.03). The standards for repository
operations are virtually identical to the
standards previously promulgated by
EPA for the uranium fuel cycle (42 FR
2860, January 13, 1977), and will be
implemented in the same manner.! DOE
will be expected to demonstrate,
through analyses of anticipated facility
performance, that the dose limits of
these standards, as well as the
standards for protection against
radiation set out in 10 CFR Part 20, will
not be exceeded. Releases of
radionuclides and resulting doses during
operations are amenable to monitoring,
and DOE will be required to conduct a
monitoring program to confirm that the
limits are complied with. Section
60.111(a) would be amended to includes

the EPA dose limits. Section 60.101{a)(2) .

already includes a provision requiring
“reasonable assurance” that the release
limits be achieved, and it is not
necessary to repeat this language in the

1t should be noted that a potential ambiguity
exists in this section of EPA's HLW standards and
in EPA's uranium fuel cycle standards. Both
standards limits the annual dose equivalent to any
member of the public to "'25 millirems to the whole
body. 75 millirems to the thyroid, and 25 millirems
to any other critical organ” (emphasis added). The
Commission has always interpreted these limits as
if the word “and” were replaced by “or.” Thus, the
Commission would not consider it acceptable to
allow an annual dose equivalent of 25 millirems to
the whole body and an additional 25 millirems to
any other organ. The Commission will continue to
implement these limits as it has in the past, but will
encourage EP'A to clarify the wording quoted above.

release limits of § 60.111. It is also not
necessary to employ the terms
“management” and “storage,” as EPA
has done, since all preclosure repository
operations are already subject to the
provisions of § 60.111.

Postclosure standards. The EPA
postclosure standards are all expressed
in terms of a “reasonable expectation”
of meeting specified levels of :
performance. EPA explained that it
selected this term because * ‘reasonable
assurance’ has come to be associated
with a level of confidence that may not
be appropriate for the very long-term
analytical projections that are called for
by 191.13.” The Commission is sensitive
to the need to account for the
uncertainties involved in predicting
performance over 10,000 years, and the
difficulties as well as the importance of
doing so. The Commission has
attempted to address this concern in the

. existing language of § 60.101(a)(2). That

section requires a finding of reasonable
assurance, “making allowance for the
time period, hazards, and uncertainties
involved, that the outcome will be in
conformance” with the relevant criteria.
Rather than adopt an additional concept
such as “reasonable expectation,” the
Commission proposes to add additional
explanatory text, derived from EPA's:
wording, to its existing discussion of
resonable assurance. This text will
make clear the Commission’s belief that
its concept of reasonable assurance,
although somewhat different from
previous usage in reactor licensing, is
appropriate for evaluations of repository
performance where long-term issues and
substantial uncertainties are inherent in
projections of repository performance.
The Commission considers that the level
of confidence associated with its
concept of reasonable assurance is the
same as that sought by EPA in the use of
the term “reasonable expectation."”

In the case of the individual
protection requirements (40 CFR 191.15),
the standards limit the annual dose
equivalent to any member of the public
in the accessible environment. A new
provision in § 60.112(b) is proposed that
would include the dose limits
established by EPA as well as the
additional specifications, which the
Commission finds to be reasonable, with
regard to consideration of all pathways
including consumption of drinking water
from a “significant source of ground
water,"” as defined by EPA.

The EPA standards require that the
individual protection requirements be
achieved only for “undisturbed
performance” of a geologic repository
(“disposal system” in EPA’s
terminology). The proposed amendment

" to Part 60 makes no reference to

‘‘undisturbed performance.”” Instead, ‘it
provides that the standard is to be met
“in the absence of unanticipated
processes and events.” The Commission
considers the concepts of undisturbed
performance and the absence of
unanticipated processes and events to
be identical. As used by EPA (40 CFR
191.12(p)), “undisturbed performance”
refers to the predicted behavior of a
disposal system if it is “not disrupted by
human intrusion or the occurrence of
unlikely natural events. “Since human
intrusion and unlikely natural processes
and events are precisely the types of
“unanticipated processes and events”
defined in § 60.2, the two concepts are
the same. Thus, the Commission

_considers that the phrase "in the

absence of unanticipated processes and
events” has the same meaning as
“undisturbed performance” in the EPA
standards. To maintain the overall
structure of Part 60, and to avoid
introduction of duplicative language, the
Commision prefers to retain its own
established terms.

The engineered barriers of a
repository will, in many cases, be
instrumental in achieving compliance
with both the individual protection

~ requirements and the groundwater

protection requirements discussed
below. The Commission notes that the
existing provisions of Part 60 require the
engineered barriers of a repository to
achieve their containment and release
rate performance objectives “assuming
anticipated processes and events.”
Thus, equating “undisturbed
performance” with “anticipated
processes and events” causes no change
in the types of conditions for which the
engineered barriers must be designed.

- The ground water protection
requirements (40 CFR 191.16) focus on
the quality of any *special source of
ground water,” which is defined,
generally, as a source of drinking water
in an area that includes and surrounds
the geologic repository. This area
extends for five kilometers beyond the
controlled area. The standard applies to
water “withdrawn” from such a special
source. The Commission is proposing to
include the EPA standard as a new
performance objective (§ 60.112(c)).
Once again the rule applies in the
absence of unanticipated processes and
events instead of “undisturbed
performance.”

The containment requirements (40
CFR 191.13) restrict the total amount of
radioactive material released to the
environment for 10,000 years following
permanent closure of a repository. EPA
provides a table listing release limits for
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the significant radionuclides present in .

HLW or spent fuel. The values in this
table were derived, based on
environmental transport and dosimetry
considerations, so that the amount of
each radionuclide listed in the table
will, if released to the environment,
produce approximately the same
number of population health effects. The
standard further specifies different
release limits for releases with differing
likelihoods of occurrence. The
Commission is proposing to incorporate
these requirements as a new
performance objective (§ 60.112(a)),
along with a new § 60.115 containing
EPA's table of release limits.

The regulation goes on to state that
the disposal systems shall be designed
to provide a reasonable expectation—
“based on performance assessments—
that the release limits are satisfied.
While the proposed amendments
incorporate most.of the EPA standard in
its precise terms, they omit the reference
to performance assessments. Part 80
already requires analyses virtually
identical to those contemplated by EPA,
but the Commission proposes to add
* additional wording to § 60.21(c)(1)(ii)(C)
to emphasize consistency with the EPA
standards.

The Commission notes, in this
connection, that EPA’s reference to
estimating the cumulative releases
caused by all significant processes and
events, to be incorporated in an overall
probability distribution of cumulative
release to the extent practicable, does
not modify the principles underlying
Part 60. As was observed when NRC'’s
final technical criteria were published in
1983 (48 FR 28204), the Commission
. expects that the information considered
in a licensing proceeding will include
probability distribution functions for the
consequences from anticipated and
unanticipated processes and events.
Further information concerning the
Commission’s plans for agsessing
repository performance is contained in
Section II of this notice.

II. Additional Comments on
Implementation of the EPA Standards

" Four sections of the EPA standards
contain numerial requirements for which
compliance must be demonstrated—
standards for repository operations,
post-closure individual and groundwater
protection requirements and
containment requirements restricting the
total amount of radionuclides projected
to be released to the environment after
repository closure. The discussion of
section I of this notice articulates the
Commission’s interpretation of the
standards that have been issued by
EPA. Additional comments related to

implementation of each of these sections
are presented in the following
paragraphs.

Standards for repository operations.
As discussed previously, the standards
for repository operations are virtually
identical to the standards previously
promulgated by EPA for the uranium
fuel cycle, and will be implemented in
the same manner. A license applicant
will be expected to demonstrate,
through analyses of anticipated facility
performance, that the dose limits of
these standards will not be exceeded.
Doses during operations are amenable
to monitoring, and the applicant will be
required to conduct a monitoring
program to confirm that-the dose limits
are complied with.

Individual and groundwater
protection requirements. The individual
and groundwater protection
requirements are applicable for the first
1,000 years after permanent closure of a
repository. Monitoring is not practical
for this period of time and the applicant
will therefore be required to
demonstrate compliance with these
requirements through analyses of
projected repository performance. Two
general approaches might be pursued by
DOE. First, DOE might choose to
calculate the expected concentrations of
radionuclides in certain groundwaters
potentially useable by humans in the
future. Such calculations would include
projections of waste package and
engineered barrier performance (to
provide a source term) as well as
evaluations of the direction, velocity
and volumetric flow rates of

~ groundwaters near the repository. The

EPA standards specify the types of
groundwaters to be considered in such
analyses (through the definitions of the
terms “significant” and “special”
sources of groundwater), and these
concepts will be incorporated directly
into Part 60. Alternatively, DOE might
choose to show compliance with these
requirements by demonstrating that
other barriers, such as the waste

_packages or the emplacement medium

(e.g., salt), will provide substantially
complete containment for the first 1,000
years after permanent closure thereby
preventing contamination of the
groundwaters of concern. -

If DOE chooses to calculate the
expected concentrations of
radionuclides in groundwaters, rather
than to rely on containment by
engineered barriers, it will also be
necessary to calculate potential doses to
individuals in the future. The individual
protection requirements limit the annual
dose equivalent to any member of the
public in the accessible environment. If

a “significant source of groundwater”
(as defined) is present, the Commission
will assume that a hypothetical
individual resides at the boundary of the
controlled area and obtains his domestic
water supply from a well at that
location. If no such source of
groundwater is present, the location of
the maximally exposed individual and
the pathways by which he might be
exposed to radionuclides released from
a repository must be examined on a site-
specific basis.

The individual protection
requirements also necessitate
assumptions about the dietary patterns
and other potential modes of ingestion
of radionuclides during the next 1,000
years. The Commission will assume that
current patterns remain unchanged,
unless it can be convincingly
demonstrated that a change is likely to
occur (e.g., reduced groundwater
consumption due to depletion of an
aquifer).

Both the individual and groundwater
protection requirements are applicable
only for “undisturbed performance” of a
repository system. As discussed in -
Section I, this term is considered to be
equivalent to “anticipated processes and
events,” as currently defined in Part 60.
The Commission will therefore require a
demonstration of compliance with these
requirements assuming the occurrence
of anticipated processes and events, but
will not require a demonstration of
compliance in the event of unanticipated
processes and events.

Containment requirements. The
containment requirements are
applicable for 10,000 years after
repository closure. Therefore,
compliance with these requirements
must also be evaluated by analyses of
projected repository performance rather
than by monitoring. The containment
requirements call for significantly
different analyses than those discussed
above. This section of the EPA
standards restricts the total amount of
radioactive material released to the
environment for 10,000 years following
permanent closure of a repository. This
section further specifies different release
limits for releases with differing
likelihoods of occurrence.
Notwithstanding the quantitative
probabilistic form of the EPA
containment requirements (40 CFR
191.13), the Commission finds that there
is adequate flexibility therein to allow
them to be implemented using the
licensing procedures of 10 CFR Parts 2
and 60. A further discussion of these
matters is appropriate in order to avoid
ambiguity in the application of the
probabilistic conditions.
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As the Commission emphasized when
the technical criteria for geologic
repositories were promulgated in final
form (48 FR 28204), there are two
distinct elements underlying a finding
that a proposed facility satisfies the
desired performance objective for long-
term isolation of radioactive waste.
There is, first, a standard of
performance—some statement regarding
the quantity of radioactive material that
may be released to the accessible
environment. This standard can be
expressed in quantitative terms, and
may include numerical requirements for
the probabilities of exceeding certain
levels of release.

The second element of a finding
relates to the confidence that is needed
by the factfinder in order to be able to
conclude that the standard of
performance has been met. The
Commission has insisted, and the EPA
has agreed, that this level of confidence
must be expressed qualitatively. The
licensing decisions that must be made in
connection with a repository involve
substantial uncertainties, many of which
are not quantifiable (e.g., those
pertaining to the correctness of the
models used to describe physical
systems). Such uncertainties can be
accommodated within the licensing
process only if a qualitative test is
applied for the level of confidence that
the numerical performance objective
will be achieved.

The essential point to be kept in mind
is that findings regarding long-term
repository performance must be made
with “reasonable assurance.” The
Commission attempted to explain this
concept in the existing wording of
§ 60.101(a) where it noted that
allowance must be made for the time
period, hazards, and uncertainties
involved. Additional language is being
proposed at this time, in the same
section of Part 60, to further emphasize
that qualitative judgments will need to

- be made including, for example,

consideration of the degree of diversity
or redundancy among the multiple
barriers of a special repository.
Application of a qualitative test in no
way diminishes the level of safety
required by a numerical standard. The
applicant will be required to submit a
systematic and thorough analysis of
potential releases and the Commission
will issue a license only if it finds a
substantial, though unquantified, level of
confidence that compliance with the
release limits will be achieved. As we
have stated previously (48 FR-28201), in
order to make a finding with
“reasonable assurance,” the
performance assessment which has
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been performed in the course of the
licensing review must indicate that the
likelihood of exceeding the EPA
standard is low and, further, the
Commission must be satisfied that the
performance assessment ig sufficiently
conservative, and its limitations are
sufficiently well understood, that the
actual performance of the geologic
repository will be within predicted
limits.

The Commission will evaluate
compliance with the containment
requirements based on a performance
assessment. Such an assessment will: (1)
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Identify all significant processes and

. events which could affect the repository

(2) evaluate the likelihood of each
process or event and the effect of each
on release of radionuclides to the
environment, and (3) to the extent
practicable, combine these estimates
into an overall probability distribution
displaying the likelihood that the )
amount of radioactive material released
to the environment will exceed specified
values. The Commission anticipates that
the overall probability distribution will
be displayed in the format shown below.

Figure 1.

Amount of Radioactive
Material Released

I1lustrative "Complementary Cumulative Distribution Function."

When the results of analyses are displayed in this format, the limits of EPA's
containment requirements take the form of “step functions,” as shown in Figure 2.

Likelihood

1.0 |go=-======ne=

EPA Bound

EPA Bound
+

1.0

10 )
Multiples of EPA
Release Limits

Figure 2. Graphic Representation of EPA Containment Requirements.

In Figure 2, releases which exceed the value specified in the EPA containment

requirements {Table 1) must have a likelihood less than one chance in ten (over
10,000 years), and releases which exceed ten times that value must have a likeli-
hood less than one chance in one thousand (over 10,000 years). Thus,.in order to
demonstrate compliance with EPA’s containment requirements, the entire probabil-
ity distribution must lie below the “stair-step” constraints illustrated in Figure 2.

In constructing a probability
distribution of the type illustrated
above, it is necessary to consider, in
EPA’s terms, all “significant processes
and eventg that may affect the disposal
system.” This is equivalent, as we
interpret the EPA standard, to all

“anticipated” and unanticipated”
processes and events in the terminology
of Part 60. (By the definition of
“unanticipated processes and events” in
Part 60, processes and events less likely
than “unanticipated” are not sufficiently
credible to warrant congideration.) For
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purposes of the proposed § 60.112(a)
only, which incorporates EPA's
containment requirements, no
distinction is to be made between
“anticipated” and “unanticipated”
processes and events; all such processes
and events must be factored into the
evaluation, including determination of
such probabilities of occurrence as may
be found to be appropriate. (For
purposes of the proposed § 60.112 (b}
and (c}, which iricorporate EPA’s
individual and groundwater protection
requirements, only “anticipated”
processes and events need be
considered as discussed previously.)
The Commission will require an
extensive and thorough identification of
relevant processes and events, but will
require analyses of the probability and/
or consequence of each only to the
extent necessary to determine its
contribution to the overall probability
distribution. If it can be shown, for
example, that a particular event is so
unlikely to occur that its effects on the
probability distribution would not be
meaningful, further analysis of the
consequences of that event would not be
required. Generally, categories of
processes and events which can be
shown to have a likelihood less than one
chance in 10,000 over 10,000 years, along
with categories of processes and events
which otherwise can be shown not to
change the remaining probability
distribution of cumulative release
significantly, need not receive further
analysis. (The term “categories” is used
to refer to general classes of processes
and events, such as faulting, volcanism,
or drilling. subsets of these general
categories, such as drilling which
intersects a canister or fault
displacement of a specific magnitude,
may need to be retained in an analysis if
the general category has been finely
divided into a large number of specific
process or event description, each with
reduced probabilities of occurrence.)
Treatment of uncertainties. As
discussed previously, substantial
uncertainties will be involved in
analyses of long-term repository
performance. These uncertainties may
include (1) identification of basic
phenomena and their potential effects
on repository performance, (2)
development and validation of models
to describe these phenomena, (3)
accuracy of available data, and (4)
calculational uncertainties. Various
methods may be used to accommodate
such uncertainties including, for
example, numerical estimates of
uncertainties (expressed as probability
distributions) or conservative,
“bounding” models or data. Treatment

of uncertainties will rely heavily on
expert judgment, both for selection of an
appropriate method and for application
of that technique. EPA recognzied the
importance of uncertainties when its
standards wee promulgated. In
Appendix B of 40 CFR Part 191 (50 FR
38088, September 19, 1985), EPA stated
“substantial uncertainties are likely to
be encountered in making (numerical)
predictions (of repository performance).
In fact, sole reliance on these numerical
predictions to determine compliance
may not be appropriate; the
implementing agencies may choose to
supplement such predictions with
qualitative judgments as well.” It is
possible—in fact likely—that the
various parties to a licensing proceeding

" will have significantly different views,

all with technical merit, regarding the
best methods to use, and these differing
views may result in presentation of
widely different estimates of repository
performance.

Any such differences could be
resolved in a number of ways. One
permissible method for dealing with the
uncertainties reflected in the record of
the proceeding would be to rely heavily
upon conservative, “bounding”
analyses. Perhaps it could be shown that
even if this approach were employed,
the predicted performance would still
satisfy the containment requirements
established by EPA. On the other hand,
an apparent violation of the standard
(based on conservative analyses) would
not necessarily preclude the
Commission from finding, with
reasonable assurance, that repository
performance would conform to the EPA
standard. After carefully evaluating the -
relevant uncertainties, DOE could
present the same data in the form of a
cumulative probability distribtion that
was less conservative—for example,
one that more accurately represents the
best current technical understanding.
Thus, alternative methods are available
to DOE for treatment of uncertainties
when making its demonstration of
reasonable assurance of compliance
with the provisions of Part 60.

1t should be noted, however, that
analyses based on “best estiamtes” of
repository performance might be found
to be inadequate if substantial
uncertainties are present. In that case,
notwithstanding the apparent
conformity with the EPA standard, the
Commission might ultimately conclude
that it lacked the necessary reasonable
assurance, considering the uncertainties
involved, that the performance would
meet the containment requirements. .

Because uncertainties are so
important in analyses of repository
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performance and will play such a major
role in a licensing proceeding, the
Commission emphasizes the importance
of efforts being undertaken to foster a
common technical understanding and to
resolve issues, where it is practicable to
do so, prior to receipt of a license
application. Many of the provisions of
the Nuclear Waste Policy Act are
directed toward this goal. One
especially important opportunity, in this
regard, is DOE's preparation of site
characterization plans and the review -
and comment process to be carried out
by the Commission and other interested
parties. Additionally, NRC and DOE are
engaged, under an interagency
procedural agreement, in ongoing
technical discussions on matters that
pertain to licensing requirements; these
discussions are in the form of open
meetings, affording other persons an
opportunity to identify pertinent
considerations that might also need to
be addressed. The staff is also issuing

_ staff technical positions on specific

methods of analysis that would be
acceptable for evaluating compliance
with Part 60 technical criteria and
performance objectives. As issues
mature, the Commission will, where
appropriate, use the rulemaking process
to seek resolution of issues where a
licensing proceeding might otherwise
encounter difficulties due to ambiguity
regarding acceptable assessment
methods. Nevertheless, the data
available at the time of licensing will
inevitably be imperfect. It is therefore
essential that every effort be made by
DOE—and by any other party that
develops data which it may propound at .
a hearing—to use careful methods to

enhance, and document, the

trustworthiness of the evidence which it
may submit,

III. EPA Assurance Requirements

EPA’s regulations (40 CFR 191.14)
include certain “assurance
requirements” designed, according to
the rule, to provide the confidence
needed for long-term compliance with
the containment requirements. As noted
by EPA in its preamble, the Commission
took exception to the inclusion of these
provisions in the regulations. The
Commission viewed the assurance
requirements as matters of
implementation that were not properly
part of the EPA's authorities assigned by
Reorganization Plan No. 3 of 1970. In
response to this concern, the two
agencies have agreed to resolve this

_ issue by NRC's making appropriate

modifications to Part 60, reflecting the
matters addressed by the assurance
requirements, and by EPA’s declaration
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that those requirements would not apply
to facilities regulated by the
Commission. The following discussion
sets forth the Commission’s views with
respect to each of the EPA assurance
requirements and identifies the
proposed rule changes that are deemed
to be appropriate under the
circumstances.

EPA Assurance Requirement 40 CFR
191.14(a). Active institutional controls aver
disposal sites should be maintained for as
long a period of time as is practicable after
disposal; however, performance assessments
that assess isolation of the wastes from the
accessible environment shall not consider
any contributions from active institutional
controls for more than 100 years after
disposal.

Analysis and Proposed Changes. The
Commission’s existing provisions
(8 60.52) related to license termination
will de*ermirae the length of time for
which institutional controls should be
maintained, and there is therefore no
need to alter Part 60 to reflect this part
of the agsurance requirement.

The second part of this assurance
requirement would require that“active”
institutional controls be excluded from
consideration (after 100 years) when the
isolation characteristics of a respository
are assessed. It has always been the
intent of Part 60 not to rely on remedia}l’
actions (or other active institutional
controls) to compensate for a poor site
or inadequate engineered barriers.
However, in the definition of
“unanticipated processes and events,”
Part 80 expressly contemplates that, in
assessing human intrusion scenariog, the
Commission would assume that .
“institutions are able to assess risk and

to take remedial action at a level of
" social organization and technological
competence equivalent to, or superior to,
that which was applied in initiating the
processes ar events concerned”
(emphasis added). Therefore, it might

appear at first examination that Part 60 -

is at odds with the EPA assurance
requirements.

Although both the EPA regulation and
Part 60 refer to “remedial action,” the
action being considered is not the same.
The EPA assurance requirement deals
with a planned capability to maintain a
site and, if necessary, to take remedial
action at a site in order to assure that
isolation is achieved. The Commission
agrees that such capability should not
be relied upon. The extent to which
corrective action may be taken after an
unanticipated intrusion occurs is an
entirely different matter. The
Commission may wish to consider, for
example, the extent to which the
application of the limited societal
response capability assumed by the rule

(e.g., sealing boreholes consistent with
current petroleum industry practice)
could reduce the likelihood of releases
exceeding the values specified in the
containment requirements or could
eliminate certain hypothetical scenarios
such as systematic and persistent
intrusions into a site.

Subject to the comments above, the
Commission concurs with the EPA’s
definitions of “active” and “passive”
institutional controls, as well as the
principle that ongoing, planned. active
protective measures should not be relied
upon for more than 100 years after
permanent closure, We are therefore
proposing to include EPA’s definitions,
together with a new section (§ 60.114)
which would expressly provide that
active {or passive) institutional controls
shall not be deemed to assure
compliance with the containment
requirements over the long term. Some
activities which arguably fall within

.EPA’s definition of “active institutional

controls” {e.g., remedial actions and
monitoring parameters related to
geologic respository performance) are
relevant to assessing the likelihood and
consequences of processes and events
affecting the geologic setting. We are
proposing, also in § 60.114, to allow such
activites to be considered for this
purpose. We regard this as being fully
consistent with the thrust of the EPA
position,

EPA Assurance Requirement 40 CFR
191.14(b). Disposal systems shall be

_ monitored after disposal to detect substantial

and detrimental deviations from expected-
performance. This monitoring shall be done
with techniques that do not jeopardize the
isolation of the wastes and shall be
conducted until there are no significant
concerns 1o be addressed by further
monitoring.

Analysis and Proposed Changes. Part
60 currently requires DOE to carry out a
performance confirmation program
which is to continue until repository
closure. Part 60 does not now require
monitoring after repository closure
because of the likelihood that post-
closure monitoring of the underground
facility would degrade repository
performance. The Commigsion
recognizes, however, that monitoring
such parameters as regional ground
water flow characteristics may, in some
cases, provide desirable information .
beyond that which would be obtained in
the performance confirmation program,
and the Commission is proposing to
require such monitoring when it can be
accomplished without adversely
affecting repository performance.

The proposed requirement for post-
permanent closure monitoring requires
that such monitoring be continued until

termination of a license. The _
Commission intends that a repository
license not be terminated until such time
as the Commission is convinced that
there is no significant additional
information to be obtained from such
monitoring which would be material to a
finding of reasonable assurance that
long-term repository performance would
be in accordance with the established
performance objectives.

A number of changes in Part 60 are
proposed to reflect these views with
respect to post-closure monitoring. First,
a new section (§ 60.144) would provide
for the performance confirmation
program, already required by Subpart F
of Part 60, to include a program of post-
closure monitoring. Second, the
licensing findings required at the time of
license termination (§ 60.52(c)) would
specifically be related to the results
available from the post-closure
monitoring program. Third, DOE would
be required to provide more detailed
information concerning its-plans for
post-closure monitoring in its original
application (§ 60.21(c)} and when it
applies to amend its license prior to
permanent closure (§ 80.51(a}).

EPA Assurance Requirement 40 CFR
191.14(c). Disposal sites shall be designated
by the most permanent markers, records, and
other passive institutional controls.

‘practicable to indicate the dangers of the

wastes and their location.

Analysis and Proposed Changes. The
existing provisions of 10 CFR Part 60
already required that DOE take the
measures set out in this assurance
requirement. For further information,
refer to § 60.21(c)(8] (requirement that
licénse application describe controls to
regulate land use), § 60.51(a)(2)
(information to be submitted, prior to
permanent closure, with respect to land
use controls, construction of
monuments, preservation of records,
etc.), and § 60.121 {requirements for
ownership and control of interests in
land).

EPA Assurance Requirement 40 CFR
191.14(d). Disposal systems shall use different
types of barriers to isolate the wastes from
the accessible environment. Both engineered
and natural barriers shall be included.

Analysis and Propased Changes. This .
is another provision that is already
inherent in Part 60. Nevertheless, in
order to avoid any possible doubt in this
regard, a new paragraph (§ 60.113(d))
would be added to-state explicitly that
the geologic repository shall incorporate
a system of multiple barriers, both
engineered and natural.

Questions might arise regarding the
types of engineered or natural materials
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or structures which would be considered
to constitute “barriers,” as required by
this new language. In this connection,
the Commission notes that § 60.2 now
contains this definition: *‘ ‘Barrier’
means any material or structure that
prevents or substantially delays
movement of water or radionuclides”
(emphasis added). Thus, consistent with
the approach endorsed by EPA, the
Commission considers that the new
paragraph to be added to § 60.113 will
confirm its commitment to a multiple
barrier approach as contemplated by
section 121(b)(1)(B) of the Nuclear
Waste Policy Act. )

EPA Assurance Requirement 40 CFR
191.14(e). Places where there has been mining
for resources, or where there is reagonable
expectation of exploration for scarce or
easily accessible resources, or where there is
a significant concentration of any material
that is not widely available from other
sources, should be avoided in selecting
disposal sites. Resources to be considered
shall include minerals, petroleum or natural
gas, valuable geologic formations, and ground

waters that are either irreplaceable because -

there is not reasonable alternative source of
drinking water available for substantial
populations or that are vital to the
preservation of unique and sensitive
ecosystems. Such places shall not be used for
disposal of the wastes covered by this Part
[40 CFR Part 191) unless the favorable
charcteristics of such places compensate for
their greater likelihood of being distrubed in
the future.

Analysis and Proposed Changes. Part
60 contains provisions that, in large part,
are equivalent to this assurance
requirement. See § 60.122(c)(17), (18),
and (19). The existing regulation does
not, however, address “a significant -
concentration of any material that is not
widely available from other sources.”

The Commission believes that there is
merit in having the presence of such
concentrated materials evaluated in the
context of the licensing proceeding. It is,
after all, quite possible that the
economic value of materials could
change in the future in a way which
might attract future exploration or
development detrimental to repository.
performance. By adding an additional
“potentially adverse condition” to those
already set out in the regulation, DOE
would be required to identify the
presence of the materials in question
and evaluate the effect thereof on
repository performance, as specified in
§ 60.122(a)(2)(ii). It should be noted that
the presence of potentially adverse
conditions does not preclude the
selection and use of a site for a geologic
repository, provided that the conditions
have been evaluated and demonstrated
not to compromise performance.

EPA Assurance Requirement 40 CFR
191.14(f). Disposal systems shall be selected
8o that removal of most of the wastes is not
precluded for a reasonable period of time
after disposal.

Analysis and Proposed Changes. The
Commission understands that the
purpose of this assurance requirement is
to discourage or preclude the use of
disposal concepts such as deep well

injection for which it would be virtually -

impossible to remove or recover wastes
regardless of the time and resources
employed. (This provision is thus
significantly different from the
Commission’s retrievability
requirement.) For a mined geologic
repository—which is the only type of
facility subject to licensing under 10
CFR Part 60—wastes could be located
and recovered (i.e. “removed,” in the
sense that EPA 1is using the term), albeit
at high cost, even after repository
closure. A repository would therefore
meet this assurance requirement, and no
further statements on the subject in Part
60 are indicated.

Petition for Rulemaking. The
Commission calls to the attention of all
interested parties a pending petifion for
rulemaking submitted by the States of
Nevada and Minnesota which deals, in
large part, with the matters addressed
by section III of this notice. All relevant
comments received by the Commission
in response to the notice of receipt of the
petition for rulemaking (published in the
Federal Register on December 19, 1985,
50 FR 51701) will be considered along
with comments received in response to
this notice. It should be noted that the
Commission's present proposal
conforms to the approach which was
discussed with EPA during the course of
its rulemaking. The petition for
rulemaking follows the same language
very closely, but does suggest certain
modifications. The Commission would
be particularly interested in comments
addressed to the respective merits of the
language proposed herein and that
proposed by the States of Nevada and
Minnesota.

The Commission further notes that
EPA has provided it with copies of
comments regarding the assurance
requirements that were received during
the 40 CFR Part 191 rulemaking. These
comments are available for inspection in
the Commission’s public document
room.

1V. Section by Section Analysis of
Proposed Conforming Amendments

.The Commission considers that the
simplest and most useful way to amend
Part 60 for consistency with the EPA
standards would be to incorporate
directly within Part 60 all the

substantive requirements of the
environmental standards promulgated
by EPA, modified as necessary to
conform to the terminology currently
used in Part 60. The following
paragraphs present a section-by-section
analysis of the NRC's proposed
conforming amendments to Part 60.

Section 60.1 Purpose and scope.

This paragraph is analogous to EPA’s
40 CFR 191.01 and 191.11 which state the
applicability of the EPA standards. Part
60 is, however, a more specific
regulation than the EPA standards in
that it addresses only deep geologic
repositories used for disposal of high-
level radioactive wastes, while the EPA
standards apply to other disposal
methods and certain other types of
radioactive wastes. No changes are
proposed for § 60.1, but the Commission
notes that any regulations developed in
the future for alternative disposal
methods or for other types of wastes
will incorporate any applicable
provisions of the EPA standards.

Section 60.2 Definitions.

New definitions of several terms are
proposed for incorporation within § 60.2.
These are taken directly from the EPA
standards (or from 40 CFR Part 190) and
are needed for purposes of
implementation. These added terms are:

(1) Active institutional control

(2) Community water system

(3) Passive institutional control

(4) Significant source of groundwater
(5) Special source of groundwater

(6) Transmissivity

(7} Uranium fuel cycle

In addition, the definition of
“controlled area" and the related
definition of “accessible environment”
in the EPA standards are different from
those currently in Part 60. The
Commission proposed to revise its
current definitions to conform to EPA's
wording. In the case of “accessible
environment,” the change is merely
editorial. The amendments to the
definition of “controlled area” are also
largely editorial, except for the
specification of extent—i.e., that the
controlled area is to encompass “no
more than 100 square kilometers” and to
extend “horizontally no more than five
kilometers in any direction from the
outer boundary of the original location
of the radioactive wastes.”

The Commission has reviewed this
aspect of the EPA definition in the light
of the policies which it articulated when
the final-technical criteria of 10 CFR Part
60 were adopted. One of these policies
was that the controlled area “must be
small enough to justify confidence that



Federal Register / Vol. 51, No. 118 / Thursday, June 19, 1986 / Proposed Rules

7/

the monuments will effectively

discourage subsurface disturbances.”
The prior rule would have authorized
the establishment of a controlled area

.well over 300 square kilometers (about
75,000 acres)-in size. While we would
not deny the abstract possibility that
effective controls could be instituted
even over an area of that magnitude, we
have much greater confidence that DOE
would be able to demonstrate an ability
to discourage subsurface disturbances
over an area of more limited extent. It is
our judgment that the 100 square )

. kilometers that EPA has adopted, after
consultation with the NRC staff,
represents an appropriate limitation.

The other policy related to the
definition of the “controlled area” is that
it must allow the isolation capability of
the rock surrounding the underground
facility to be given appropriate weight in
licensing reviews. This isolation
capability is measured in two ways.
First, it is to be taken into account in
determining whether releases of '
radionuclides to the accessible
environment are within the limits
specified in the “containment
requirements” (40 CFR 191.13). Second,
under § 60.113(a)(2), the isolation
capability of the geologic setting must be
such that the pre-waste-emplacement
groundwater travel time along the
fastest path of likely readionuclide
travel from the disturbed zone to the
accessible environment shall be a
specified period (generally, 1000 years).

The Commission anticipates that
adoption of the EPA terminology will
have little effect on achievement of the
containment requirements inasmuch as
the controlled area is allowed a
horizontal extent as large as five
kilometers (presumably in the direction
of radionuclide travel). Nor does the -
Commission anticipate that the
limitation will make it impracticable to
achieve a demonstration of compliance
with the groundwater travel time
performance objective. When the
Commission adopted Part 80, it
observed that the “accessible
environment” might be larger (and, of
course, the “controlled area” might
therefore be smaller) than would be the
case under the EPA standards then
being considered (48 FR 28202). EPA has
not moved in the direction of eliminating
this difference, and the Commission’s
amendment, for this reason, represents
no important change.

"The proposed reduction in the
maximum allowable extent of the
controlled area (i.e., distance to the
accessible environment) requires
additional discussion to clarify the
Commission's concepts of “disturbed

zone" and “groundwater travel time.”
Groundwater travel time from the edge
of the disturbed zone to the accessible
environment is one of the criteria which
the Commission identified, at the time of
proposed rulemaking, as providing
confidence-that the wastes will be
isolated for at least as long as they are
most hazardous (46 FR 35280, 35281, July
8, 1981). As noted above, this objective
concerns travel time from the edge of
the disturbed zone rather than from the
edge of the underground facility. The
Commission selected the disturbed zone
for the purpose of determining the
groundwater travel time since the

physical and chemical processes which -

isolate the wastes are “especially
difficult to understand in the area close
to the emplaced wastes because that
area is phygically and chemically -
disturbed by the heat generated by
those wastes.” Ibid.

One potential type of effect which
could alter local groundwater flow
conditions is thermal buoyancy of
groundwater. Because buoyancy effects
could extend over significant distances
(see, e.g., M. Gordon and M. Weber,
“Non-isothermal Flow Modeling of the
Hanford Site,” available in the NRC

- Public document room) and because the

Commission is proposing to reduce the
maximum allowable distance to the
accessible environment, it is particularly
important to emphasize that the
Commission did not intend such effects
to serve as the basis for defining the
extent of the disturbed zone. The
Commission recognizes that such effects
can be modeled with well developed
assessment methods, and therefore were
not the type of effects for which the
disturbed zone concept was developed.
Any contrary implication in our
statement of considerations at the time
the technical criteria were issued in
final form (see 48 FR 28210) should be
disregarded. (The staff is currently
developing Generic Technical Positions.
discussing the disturbed zone and
groundwater travel time. These
technical positions will be publicly
available prior to promulgation of these
proposed amendments in final form, and
will illustrate how the staff inténds to
approach these two concepts.)

Four other terms defined by EPA
deserve additional discussion here.

The EPA standards contain a
definition of the term "transuranic
radioactive waste.” The Commission
does not use this term in Part 60 and
thus has no need to define it there. All
radioactive waste stored or disposed of
at a geologic repository licensed under
Part 60—including transuranic
radioactive waste—would be subject to

I3

the requirements of the EPA standards
as applied by the rules proposed herein.

'EPA defines the terms “storage” and
“disposal” to mean retrievable storage
and permanent isolation, respectively.
Under Part 60, on the other hand, the
term “storage” is used in the sense of
section 202 of the Energy Reorganization
Act of 1974 (42 U.S.C. 5842) to refer to
both long-term storage and disposal of
wastes. The difference in EPA and NRC
usage has no effect upon application of
the EPA standards at NRC-licensed
geologic repositories.

The Commission has recently defined
“groundwater,” for purposes of Part €0,
to include all water which occurs below
the land surface (50 FR 298641, July 22,
1985}, while the EPA standards use the
term to mean water below the land
surface in a zone of saturation
(emphasis added). The EPA standards
use the term only in connection with the
more specifically defined terms ‘
“significant source of groundwater” and
“special source of groundwater.” Thus,
it is possible to identify “significant” or
“special” sources of groundwater
unambiguously with either definition of

"the term “groundwater ,” and the

Cominission therefore proposes to retain
its current definition of the term.

Section 60.21 Content of application.

Paragraph {c){1)(ii)(C) now requires a
license application.-to include certain
evaluations of the performance of a
proposed geologic repository for the
period after permanent closure. The
Commission proposes to add an
additional sentence to this paragraph
requiring that the results of these
analyses be incorporated into an overall
probability distribution of cumulative
releases to the extent practicable. This
reflects the language of EPA’s definition
of “performance assessment.”

The Commission also proposes to add
a new paragraph to § 60.21 requiring
submittal of a general description of the
program for post-permanent closure
monitoring of the geologic repository.
(See the discussion (section III)
regarding the EPA assurance
requirements—specifically 40 CFR
191.14(b).)

Section 60. 51 License amendment for
permanent closure.

Paragraph (a)(1) currently requires

" that an application to amend a license

for permanent closure must include a
description of the program for post-
permanent closure monitoring of the
geologic repository. The Commission
proposes to revise this paragraph to
specify in more detail the information to

" be submitted, including descriptions of

22295 .
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the parameters to be monitored and the
length of time for which the monitoring
is to be continued. (See also the .
preceding discussion regardirg 40 CFR
191.14(b).)

Section 60.52 Termination of license.

The Commission proposes o add a

new conditica for license terminatica

~ which would explicitly require that the
resilts available from post-permaneat
clozure monitoring cenfirm the
expectation that the repository will
comply with the perfermance ctijectives
of Part 60. (See also the preceding
discussion regarding 40 CFR 101.14(b).)

Section 60.101 Purpose and nature of
findings.

The EPA standards use the phrase
“reasonable expectation” to describe
the required level of confidence that
compliance will be achieved with the
provisions of the standards. The
Supplementary Information
accompanying the EPA standards
contrasts the concept of “reasonable
expectation” with the reasonable
assurance standard that is used by the
Commission in dealing with other
licensing actions. The Commission has
considered adopting EPA's “reasonable
expectation” concept, but has decided
that doing so would result in a needless,
and potentially confusing, proliferation
of terms. Instead, the Commission
proposes to expand the current
discussion of “reasonable assurance” in
% 60.101 to make clear its belief that the
level of confidence associated with the
term, when used in connection with the
long-term issues involved in repository
licensing, is the same as that sought by
EPA in its use of the term “reasonable
expectation.”

Section 60.111 Performance of the
geologic repository operations area -
through permanent closure.

Paragrah’(a) currently requires
compliance with “such generally
applicable environmental standards for
radioactivity as may have been
established by the Envxronmental
Protection Agency.” The/Commission
proposes to replace this wording with
the specific does limits promulgated by

EPA in 40 CFR 191.03(a) of its standards.

The proposed wording would apply the
dose limits to any member of the public
outside the geologic repository
operations area, consistent with EPA's
phrase “any member of the public in the
general environment.”

The EPA provision includes wording
that requires reasonable assurance of
compliance with the dose limits. In Part
60, Subpart B now specifies the findings
that must be made by the Commission

for issuance of a license, including a
finding of reasonable assurance of
compliance with the performance
objective of § 60.111. Because Part 60
already requires that findings be made
with rezsonable assurance, it is
unneceesary to repeat such a
reqmreme'lt within this proposed
performarce objective.

Cne additional amendment, unrelated
to the EPA standards, is being proposed
for § 60.111. The current wording of this
secticn now requires that the geologic
repoeitory operaticns area be designed
so that r=diation exposures, radiation
levels, ard releases of radicactive
matericls “will at all times be
maintained within the limits specified in
Part 20 . . .” (emphasis added). The
words “at all times” were intended to
emphasize the need to design the
geologic repocitory operations area so
that any waste retrieval found to be
necesgary the future cound be carried
out in ccnformance with the radiation
protecticn requirements of 10 CFR Part
20. In order to clanfy the meaning of the
phrase “at all times,” the Commission is
proposing to revise this wording to read
“will at all times, including the
retrievability period of § 60:111(b), be
maintained within the limits specified in
Part 20 .

Section 60.112 Overall system
performance objective for the geologic

. repository after permanent closure.

The current wording of this section
now refers to “such generally applicable
envircnmental standards for
radioactivity as may have been
established by the Environmental
Protection Agency.” The Commission
proposes to replace this wording with
the specific provisions promulgated by
EPA in 40 CFR 191.13, 191.15 and 191.16
of its standards, reworded as
appropriate for incorporation into Part

As discussed previously, the
Commission proposes to revise the
language of § 60.101 to make clear that
its concept of the phrase “reasonable
assurance” in Part 60 closely parallels
the meaning intended by “reasonable
expectation” in the EPA standards.

" Inasmuch as the findings to be made by

the Commission must be made with
“reasonable assurance,” there is no
need to use the term “reasonable
expectation” in the specific standards.
EPA requires that cumulative releases
of radioactivity to the environment be
evaluated on the basis of “performance
assessments.” This concept already is
built into the structure of Part 60. As
discussed previously, however, the
Commission is proposing an addition to
§ 60.21 which would specifically require

a license application to incorporate the
results of analyses, as stated by EPA, in
an overall probability distribution of
cumulative releases to the extent
practicable,

The individual and groundwater
protection requirements of the ERA
standards refer to “undisturbed >
perfcrmance” of a disposal system,
where *“undisturbed performance” is
defined to mean “the predicted behavior
of a disposal system, including
consideration of the uncertainties in
prodicted behavior, if the disposal
system is not disrupted by human
intrusion or the occurrence of unlikely
natural events.” The Commission
considers undisturbed perfermance, as-
defined by EPA, to be equivalent to
performance in the absence of

. “unanticipated processes and gvents,”

as currently defined in Part §0. The
Commissicn is proposing to use the
current Part 60 terminology rather than
introduce a new term from the EPA -
standards.

Section 60.113 Performance of particular
barriers after permanent closure.

Section 60.113 specifies performance
objectives for individual barriers of a
geologic repository, and permits the
Commission to approve or specify
specific numerical requirements on a
case-by-case basis. The Commission
considers that § 60.113 clearly requires
use of both engineered and natural
barriers. Nevertheless, in order to avoid
any posmble confusion regarding the
provisions of § 60.113(b), the
Commission proposes to add additional
clarifying language to this section
making it clear that a repository must
incorporate a system of multiple
barriers, both engineered and natural.
(See the preceding discussion in section
I regarding the EPA assurance
requirements—specifically 40 CFR
191.14(d).)

Paragragph (b)(1) of § 60.113 now refers
to “any generally applicable
environmental standard for
radioactivity established by the
Environmental Protection Agency.” The
Commission proposes to replace this
wording with a direct reference to the
overall system performance objectives
of § 60.112.

Section 60.114 Institutional control,

The Commission proposes to add a
new § 60.114 to Part 60 to clarify its
views régarding reliance on institutional
controls. {See the preceding discussion
in Section Il regarding 40 CFR
191.14(a).)
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Section 60.115 Release limits for overall

system performance objectives.

The Commission proposes that the
table of release limits (and
accompanying notes) in Appendix A of
the EPA standards be added to Part 60
in a new § 60.115.

Section 60.122 Siting criteria.

Part 60 contains provisions related to
the presence of economically valuable
mineral resources at a repository site.
Part 60 does not, however, address
deposits of materials which, though of
limited economic value, are not
reasonably available from other sources.
Because the economic value of materials
could change in the future, the
Commissin proposes to add an
additional potentially adverse condition
to Part 60 related to significant
concentrations of material that is not
reasonably available from'other sources.

EPA used the term “widely available.”
The Commission believes that an
additional consideration—the
practicality of obtaining materials from
alternative sources—is also germane,
and the Commission is therefore
proposing the phrase “reasonably
available” for this potentially adverse
condition. (See also the preceding
discussion in section III regarding 40
CFR 191.14{e).)

Section 60.144 Monitoring after
permanent closure. -

Part 60 currently requires DOE to
carry out a performance confirmation
program which is to continue until
repository closure. Part 60 does not now
require monitoring after repository
closure because of the likelihood that
post-closure monitoring of the
underground facility would degrade
repository performance. The
Commission proposes to add a new
§ 60.144 to Part 60 which would require
post-closure monitoring of repository
characteristics provided that such
monitoring can be expected to provide
material confirmatory information
regarding long-term repository
performance and provided that the
means for conducting such monitoring
will not degrade repository performance.
{See the preceding discussion in section
III regarding 40 CFR 191.14(b).)

Environmental Impact

Pursuant to section 121(c) of the
Nuclear Waste Policy Act of 1982, this
proposed rule does not require the
preparation of an environmental impact
statement under section 102(2)(C) of the
National Environmental Policy Act of
1969 or any environmental review under

subparagraph (E) or (F) of section 102(2)
of this Act.

Paperwork Reduction Act Statement
The information collection

requirements contained in this proposed

rule are of limited applicability and
affect fewer than ten respondents.
Therefore, Office of Management and
Budget clearance is not required

. pursuant to the Paperwork Reduction

Act of 1980 (44 U.S.C. 3501 et seq.).
Regulatory Flexibility Act Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule, if
adopted, will not have & significant
economic impact on a substantial
number of small entities. The only entity

subject to regulation under this rule is

the U.S. Department of Energy, which
does not fall within the scope of the
definition of “small entities” set forth in
the Regulatory Flexibility Act.

List of Subjects in 10 CFR Part 60

High-level waste, Nuclear power
plants and reactors, Nuclear materials,
Penalty, Reporting and recordkeeping
requirements, Waste treatment and
disposal.

Backfitting Requirements

The provisions of 10 CFR 50.109 on
backfitting do not apply to this
rulemaking because the rule is not
applicable to production and utilization
facilities licensed under 10 CFR Part 50.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, the Nuclear Waste Policy
Act 0f 1982, and 5 U.S.C. 553, the NRC is
proposing to adopt the following
amendments to 10 CFR Part 60:

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

1. The authority citation for Part 60
continues to read as follows:

Authority: Secs. 51, 53, 62, 83, 65, 81, 161,
182, 183, 68 Stat. 929, 930, 932, 933, 935, 948,
953, 954, as amended (42 U.S.C. 2071, 2073, .

2092, 2093, 2095, 2111, 2201, 2232, 2233); secs.

202, 206, 88 Stat. 1244, 1246 (42 U.S.C. 5842,
5846); secs. 10 and 14, Pub. L. 95-6801, 92 Stat.
2951 {42 U.S.C. 2021a and 5851); sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332}; sec.
121, Pub. L. 97425, 96 Stat. 2228 (42 U.S.C.
10141).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ 60.71 to 80.75
are issued under sec. 1610, 88 Stat. 950, as
amended (42 U.S.C. 2201(0)).

2. Section 60.2 is amended by revising
the definitions of “accessible

environment" and “controlled area” and
by adding seven new definitions in
alphabetical order as follows:

§ 60.2 Deﬂnltions._

L] * * * *

“Accessible environment” means: (1)
The atmosphere, (2) land surfaces, (3)

" surface waters, (4) oceans, and (5) all of

the lithosphere that is beyond the
controlled area.

* * * * *

“Active institutional control” means:
(1) Controlling access to a disposal site
by any means other than passive
institutional control, (2) performing
maintenance operations-or remedial
actions at a site, (3) controlling or
cleaning up releases from a site, or (4)
monitoring parameters related to
disposal system performance.

* * * * *

“Community water system" means a
system for the provision to the public of
piped water for human consumption, if
such system has at least 15 service
connections used by year—round
residents or regularly serves at least 25
year-round residents. -

* * * * *

“Controlled area” means: {1} A
surface location, to be identified by
passive institutional controls, that
encompasses no more than 100 square
kilometers and extends horizontally no
more than five kilometers in any
direction form the outer boundary of the
underground facility, and (2) the
‘subsurface underlying such a surface
location.

* * * * *

“Pagsive institutional control” means:
(1) Permanent markers placed at a
disposal site, (2) public records and
archives, (3) government ownership and
regulations regarding land or resource
use, and (4) other methods of preserving
knowledge about the location, design,
and contents of a disposal system.

* * * * *

“Significant source of groundwater”
means: (1} An aquifer that: (i) is
saturated with water having less than
10,000 milligrams per liter of total
dissolved solids; (ii) is within 2,500 feet
of the land surface; (iii) has a
transmissivity greater than 200 gallons
per day per foot, provided that any

- formation or part of formation included

within the source of groundwater has a
hydraulic conductivity greater than 2
gallons per day per square foot; and (iv)
is capable of continuously yielding at
least 10,000 gallons per day to a pumped
or flowing well for a period of at least a'
year; or (2) and aquifer that provides the
primary source of water for a
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community water system as of
November 18, 1885.

* * * * *

“Special source of groundwater”
means those Class I groundwaters
identified in accordance with the
Environmental Protection Agency's
Ground-Water Protection Strategy
published in Acgust 1984 that: {1) Are
within the controlled area encompassing
a disposal system or are less than five

-kilometers beyond the controlled area; <
{2) are supplying drinking water for
thousands of persons as of the date that
the Department chooses a location
within the area for detailed
characterization as a potential site fora
disposal system (e.g., in:acccrdance
with section 112(b)(1)(B)( of the NWPA);
and (3) are irreplaceable in that no
reasonable alternative source of
drinking water is available to that

population.
* * * * *

“Transmissivity” means the hydraulic
conductivity intergrated cver the
saturated thickness or an underground
formation. The transmissivity of a series
of formations is the sum of the
individual transmissivities of each
formation comprising the series.

“Uranium fuel cycle” means the
operations of milling of uranium ore,
chemical conversion of uranium,
isotopic enrichment of uranium,
fabrication of uranium fuel, generation
of electricity by a light-water-cooled
nuclear power plant using uranium fuel,
and reprocessing of spent uranium fuel,
to the extent that these directly support
the production of electrical power for
public use utilizing nuclear energy, but
excludes mining operations, operations
at waste disposal sites, transportation of
any radioactive material in support of
these operations, and the reuse of _
recovered non-uranium speical nuclear
and by-product materials from the cycle.

3. Section 60.21 is amended by
revising paragraph (c)(1)(ii)(C),
rédesignating the existing paragraphs
{c)(9) through {cj(15) as paragraphs
(c)(10) through {c)(16) and adding a new
paragraph (c)(8).

§60.21 Content of application
* * * * *
* ok *

{i} * & &

(ll) * % &

(C) An evaluation of the performance
of the proposed geologic repository for
the period after permanent closure,
assuming anticipated processes and

events, giving the rates and quantities of

releases of radionuclides 1o the

acceseible environment as a function of
time; and a similar evaluation which
assumes the occurrence of unanticipated
processes and events. In making such
evaluations, estimated values shall be
incorporated into an overall probability
distribution of cumulative release to the
extent practicable.

* L 4 * * *

(9) A general description of the
program for post-permanent closure
monitoring of the geologic repository.

* * * * *

4. Section 60.51 is amended by
revising paragraph (a)(1) to read as
follows:

§60.51 License amendment for permanent
closure.

[a) * & &

(1) A detailed description of the
program for post-permanent clogure
monitering of the geologic repesitery in
accordance with § 60.144. As a
minimum, this description shall:

(i) Identify those parameters that will
be monitored;

(i) Indicate how each parameter will
be used to evaluate the expected
performance of the repository; and

(iii) Diccuss the length of time over
which each parameter should be
monitored to adequately confirm the
expected performance of the repository.
* * * E *

5. Section 60.52 is amended by
designating current paragraph {c}(3) as
paragraph {c}{4) and by adding a new
paragraph {c}(3) as follows:

§60.52 Terminationof license.
* * * * *

c)* * * .

(3) That the reslis available from the
post-permanent closore menitoring
program confirm the expectation that
the repositery will comply with the
performance objectives set out at
§60.112 and § 60.113; and

.. * * * : N

8. Section 60.101 is amended b
revising paragraph (a}{2) to read as
follows:

§60.101 Purpose and nature of findings.
a‘ * & * .

. {2) While these performance
objectives and criteria are generally
stated in urqualified terms, it is not
expected that complete agsurance that
they will be met can be presented. A
reasanable assurance, on the basis of
the record before the Commission, that
the objectives and criteria will be met is
the general standard that is required.
For §60.112, and other portions of this
subpart that impose objectives and
criteria for repository performance over
long times into the future, there will

’

inevitably be greater uncertainties.
Proof of the future performance of
engineered barrier systems and the
geologic setting over time periods of
may hundreds of many thousands of
years is not to be had in the ordinary
sense of the word. For such long-term
objectives and criteria, what is required
is reasonable assurance, making
allowances for the time period, hazards,
and uncertainties involved, that the
outcome will be in conformance with

- those objectives and criteria.

Demonstration of compliance with such
objectives and criteria will involve the
use of data from accelerated tests and
predictive models that are supported by
such measures as field and laboratory
tests, monitoring data and natural
analog studies. Demonstration of
compliance with the performance
objectives of § 60.112 will also involve
predicting the likelihood and
consequences of events and processes
that may disturb the repository. Such
predictions may involve complex
computational models, analytical
theories and prevalent expert judgment.
Substantial uncertainties are likely to be
encountered and solé reliance’on

_numericgl predictions to determine

compliance may not be appropriate. In
reaching a determinatjon of reasonable
assurance, the Commission may
supplement numerical analyses with
qualitative judgments including, for
example, consideration of the degree of
diversity or redundancy among the
multiple barriers of a specific repository.
* * L] * *

7. In § 60.111, paragraph {a) is revised
to read as follows:

§ 60.111 Performance of the geologic
repository operations area through
permanent closure.

(a) Protection against radiation
exposures and releases of radioactive
material, The geologic respository
operations area shall be designated so
that until permanent closure has been
completed:

(1) The annual dose equivalent to.any
member of the public outside the
geologic repository operations area,
resulting from the combination of (i}
discharges of radioactive material and
direct radiation from activities at the
geologic repository operations area and
(ii) uranium fuel cycle operations, shall
not exceed 25 millirems to the whole
body, 75 millirems to the thyroid, and 25
millirems to any other critical organ.

(2) Radiation exposures and radiation
levels, and releases of radioactive
materials to unrestricted areas, will at
all times, including the retrievability
period of § 60.111(b), be maintained
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within the limits specnfled in Part 20 of
this chapter.

L4 - * * *

8. Section 60.112 is revised to read as
follows:

§60.112. Overall system performance
objective for the geologic repository after
permanent clasure.

‘The geologic setting shall be selected
and the engineered barrier system and
the shafts, boreholes and their seals
shall be designed:

(a) So that, for 10,000 years following
permanent closure, cumulative releases
of radionuclides to the accessible
environment, from all anticipated and
unanticipated processes and events,
shall:

(1) Have a likelihood of less than one
chance in 10 of exceeding the quantities
calculated in accordance with § 60.115.

(2) Have a likelihood of less than one
chance in 1,000 of exceeding ten times
the quantities calculated in accordance
with §60.115.

(b) So that for 1,000 years after
permanent closure, and in the absence
of unanticipated processes and events,
the annual dose equivalent to any
member of the public in the accessible
environment does not exceed 25
millirems to the whole body or 75
millirems to any critical organ. For the
purpose of applying this paragraph, all
potential pathways from the geologic
repository to people shall be considered,
including the assumption that
individuals consume 2 liters per day of
drinking water from any significant
source of groundwater outside of the
controlled area.

{c) So that for 1,000 year after
permanent closure, and in the absence
of unanticipated processes and events:

(1) Except as provided in paragraph
(c)(2) of this section, the radionuclide
concentrations averaged over any year
in water withdrawn from any portion of
a special source of groundwater do not
exceed:

{i) 5 picocuries per liter of radium-226
and radium-228;

(ii) 15 picouries per liter of alpha-
emitting radionuclides (including
radium-226, and radium-228 but
excluding radon); or -

(iii) The combined concentrations of
radionuclides that emit either beta or
gamma radiation that would produce an
annual dose equivalent to the total body
or any internal organ greater than 4
millirems per year if an individual
consumed 2 liters per day of dnnkmg
water from such a source of
groundwater.

(2) If any of the average annual
radionuclide concentrations existing in a

special source of groundwater before
construction of the geologic repository
operations area already exceed the
limits in paragraph (c)(1) of this section,
the increase, caused by the geologic
repository, in the existing average
annual radionuclide concentrations in
water withdrawn from that special
source of groundwater does not exceed
the limits specified in paragraph (c)(1) of
this section.

9. In § 60.113, paragraph (b){1) is
revised and a new paragraph (d) is
added to read as follows:

§60.113 Performance of particular
barriers after permanent closure.

* * * * L]

(b) * % * A
(1) The overall system performance
objectives of § 60.112.

* * * ® *

(d) Notwithstanding the provnslons of
paragraph (b) of this section, the
geologic repository shall incorporate a
system of multiple barriers, both
engineered and natural.

10. A new § 60.114 is added to read as
follows:

§ 60.114 Institutional control.

Neither active nor passive
institutional control shall be deemed to
assure compliance with the overall
system performance objectives set out
at § 60.112 for more than 100 years after
permanent closure. However, the effects
of institutional control may be
considered in assessing, for purposes of-
that section, the likelihood and
consequences of processes and events
affecting th geologic setting.

11. A new § 60.115 is added to read as
follows:

§60.115 Release limits for overall system
performance objective.

" The following table shall be used to
make the calculations referred to in
paragraph (a) of § 60.112.

TABLE 1.—RELEASE LIMITS FOR OVERALL
SYSTEM PERFORMANCE OBJECTIVE

[C tive Rel 0 the ibl i for
10,000 Years Aner Dlsposall

Ae-
lease
limit

per
1,000
) MTHM
Radionuclide or
other
unit of
waste
{see
notes)
{curies)

Americium-241 or 243 100
Carbon-14 100
Cesium-135 or 137, 1,000
lodine-129. . 100
Neptunium-237 N 100
Plutonium-238, 239, 240 0r 242............ccccormcrmirsimmnenees 100
Radium-226 100

TABLE 1.—RELEASE LIMITS FOR OVERALL

. SYSTEM PERFORMANCE OBJECTIVE~Continued

[Cumutative Rel ible Environment for
10,000 Years Aﬂer Disposall
Re-
igase
limit
per
1,000
MTHM
-Radionuclide or
other
unit of
waste
(see
notes)
(curies)
Strontium-90. 1,000
chnatium-99 10,000
Thorium-230 or 232 10
Tin-126 1,000
Uranium-233, 234, 235, 236 or 238 ......cc.cocuvmereirecaseensd 100
Any other alpha-emitting radionuclide with a half-life | .
greater than 20 years 100
Any other radionuclide with a half-life greater than
20 years that does not emit alpha particles............ [ 1,000

Application of Table 1

Note.—Units of Waste. The Release Limits
in Table 1 apply to the amount of wastes in
any one of the following:

(a) an amount of spent nuclear fuel
containing 1,000 metric tons of heavy metal
{MTHM) exposed to a burnup between 25,000
megawatt-days per metric ton of heavy metal
(MWd/MTHM) and 40,600 MWd/MTHM;

(b) the high-level radioactive wastes
generated from reprocessing each 1,000
MTHM exposed to a burnup between 25,000
MWd/MTHM; and 40,000 MWd/MTHM;

(c) each 100,000,000 curies of gama or beta-
emitting radionuclides with half-lives greater
than 20 years but less than 100 years (for use
as discussed in Note 5 or with materials that
are identified by the Commission as high-
level radioactive waste in accordance with
part (B) of the definition of high-level waste
in the Nuclear Waste Policy Act (NWPA});

{d} each 1,000,000 curies of other
radionuclides (i.e., gamma or beta-emitters
with half-lives greater than 100 years or any
alpha-emitters with half-lives greater than 20
years) (for use as discussed in Note 5 or with
materials that are identified by the
Commission as high-level waste in
accordance with part (B) of the definition of
high-level waste in the NWPAJ; or

(e) an amount of transuranic (TRU) wastes
containing one million curies of alpha-
emitting transuranic radionuclides with half-
lives greater than 20 years.

Note 2.—Release Limits for Specxfxc
Disposal Systems. To develop Release Limits
for a particular disposal system, the
quantities in Table 1 shall be adjusted for the
amount of waste included in the disposal
system compared to the various units of
waste defined in Note 1. For example:

(a) If a particular disposal system
contained the high-level wastes from 50,000
MTHM, the Release Limits for that system
would be the quantities in Table 1 multiplied
by 50 (50,000 MTHM divided by 1,000
MTHM).

{b) If a particular disposal system
contained three million curies of alpha-
emitting transuranic wastes, the Release
Limits for that system would be the quantities
in Table 1 multiplied by three {three million
curies divided by one million curies).
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(c) If a particular disposal system
contained both the high-level wastes from
50,000 MTHM and 5 million curies of alpha-

50000

emitting transuranic wastes, the Release
Limits for that system would be the quantities
in Table 1 multiplied by 55:

5,000,000 curies
MTHM TRU
- =55
1,000,000 curies
1,000 MTHM TRU

Note 3.—Adjustments for Reactor Fuels
with Different Burnup. For disposal systems
containing reactor fuels (or the high-level
wastes from reactor fuels) exposed to an
average burnup of less than 25,000 MWd/
MTHM or greater than 40,000 MWd/MTHM,
the units of waste defined in (a) and (b) of
Note 1 shall be adjusted. The unit shall be
multiplied by the ratio of 30,000 MWd/
MTHM divided by the fuel's actual average
burnup, except that a value of 5,000 MWd/

MTHM rﬁay be used when the average fuel
burnup is below 5,000 MWd/MTHM and a

.value of 100,000 MWd/MTHM shall be used

when the average fuel burnup is above
100,000 MWd/MTHM. This adjusted unit of
waste shall then be used in determining the
Release Limits for the disposal system.

For example, if a particular disposal
system contained only high-level wastes with
an average burnup of 3,000 MWd/MTHM, the
tl;nit of waste for that disposal system would

e:

(30,000 MWd/
% MTHM)
1,000 MTHM =6,000 MTHM
(5.000 MWd/
MTHM)
If that disposal system contained the high- MTH
level wastes from 60,000 MTHM (with an B—OM =10
average burnup of 3,000 MWd/MTHM], then 6,000 MTHM

the Release Limits for that system would be
the quantities in Table 1 multiplied by ten:

which is the same as:

60.000 ‘(5,000 MWd/
MTHM MTHM)
oo wd
30,00
1,000 MTHM MTHM)

Note 4 —Treatment of Fractionated High-
Level Wastes. In some cases, a high-level
waste stream from reprocessing spent
nuclear fuel may have been (or will be)
separated into to or more high-level waste
components destined for different disposal
systems. In such cases, the implementing
agency may allocate the Release Limit
multiplier (based upon the original MTHM
and the average fuel burnup of the high-level
waste stream) among the various disposal
systems as it chooses, provided that the total
Release Limit multiplier used for that waste
stream at all of its disposal systems may not
exceed the Release Limit multiplier that
would be used if the entire waste stream
were disposed of in one disposal system.

Note 5. Treatment of Wastes with Poorly
Known Burnups or Original MTHM. In some
cases, the records associated with particular
high-level waste streams may not be
adequate to accurately determine the original
metric tons of heavy metal in the reactor fuel

that created the waste, or to determine the
average burnup that the fuel was exposed to.
If the uncertainties are such that the original
amount of heavy metal or the average fuel
burnup for particular high-level waste
streams cannot be quantified, the units of
waste derivéd from (a) and (b) of Note 1 shall
no longer be used. Instead, the units of waste
defined in (c) and (d) of Note 1 shall be used
for such high-level waste streams. If the
uncertainties in such information allow a
range of values to be associated with the
original amount of heavy metal or the
average fuel burnup, then the calculations
described in previous Notes will be
conducted using the values that result in the
smallest Release Limits, except that the
Release Limits need not be smaller than
those that would be calculated using the units
of waste defined in (c) and (d) of Note 1.
Note 6.—Use of Release Limiits to
Determine Compliance with §60.112(c).
Once release limits—for a particular system

have been determined in accordance with
Notes 1 through 5, these release limits shall
be used to determine compliance with the
requirements of §60.122(a) as follows. In
cases where a mixture of radionuclides is
projected to be released to the accessible

"environment, the limiting values shall be

determined as follows: For each
radionuclide in the mixture, determine the
ratio between the cumulative release
quantity projected over 10,000 years and the
limit for that radionuclide as determined
from Table 1 and Notes 1 through 5. The
sum of such ratios for all radionuclides in
the mixture may not exceed one with regard
to §60.112(a)(1) and may not exceed ten with
regard to §60.112(a)(2). )
For example, if radionuclides A, B and C are
projected to be released in amounts Q,, Q,
Q.. and if the applicable Release Limits are
RL,, RL;, and RL,, then the cumulative release
over 10,000 years shall be limited so that the
following relationship exists:

Qn Qb Qc
— + —— +

- <1
RL, RL, RL,

12. In § 60.122, paragraph (c) is
amended by redesignating the current
pargraphs (c)(18) through (c)(24) as
paragraphs (c)(19) through (c)(25) and by
adding a new paragraph (c)(18) to read
as follows:

§60.122 Siting criteria

* * * * L

(c) * * *

{18) The presence of significant
concentrations of any naturally-
occurring material that is not reasonably
available from other sources.

* * * * *

13. A new § 60.144 is added to read as
follows: :

§ 60.144 Monltoring After permanent
closure. :

A program of monitoring shall be
conducted after payment closure to
monitor all repository characteristics
which can reasonably be expected to
provide material confirmatory
information regarding long-term
repository performance, provided that
the means of conducting such
monitoring will not degrade repository
performance. This program shall be
continued until termination of license.

Dated at Washington, DC this 13th day of
June 1986.
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For the Nuclear Regulatory Commission,
Samuel J. Chilk,
Secretary of the Commission..
[FR Doc. 86-13925 Filed 6-18-86; 8:45 am]
BILLING CODE 7550-01-M )

——

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71 .
[Airspace Docket No. 86-AWA-26]

Proposed Alteration of VOR Federal
Alrways—-MO

Correction

In FR Doc. 86-11994, beginning on
page 19359 in the issue of Thursday,
May 29, 1986, make the followmg
correction:

§71.123 [Corrected]

On page 19360, in the first éolumn.
under the heading V-504-[Revised], in
the fourth line, “C24°" should read
[l 042°|l.

BILLING CODE 1505-01-M

14CFRPart 71-
[Airspace Docket No. 86-AWA-16]

Proposed Alteration of VOR Federal
Airways; Southeastern United States

Correction

In FR Doc. 86-11599 beginning on page
18886 in the issue of Friday, May 23,
1988, make the following correction:

§71.123 [Corrected]

On page 18897, in the second column,
under the heading V-54-{Amended], in
the eighth line, after “‘including’* -
insert ‘‘a N
BILLING CODE 1505-01-M

er—

FEDERAL TRADE COMMISSION

16CFRPart 13 -
[Docket No. 9174]

‘Warner Communications, Inc.,, et al.
and Polygram Records, inc.; Proposed
Consent Agreements With Analysis To
Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreem<nts.

SUMMARY: In settlement of alleged
violations of Federal law prohibitizg
unfair acts and practices and unfair
methods of competition, these consent
agreements, accepted subject to final

Commission approval, would require,
among other things. two New York City
record companies to obtain prior FTC
approval before acqumng any interest in
major record companies and to notify
the FTC about distribution agreements
planned with those companies.

DATE: Comments must be received on or
before August 18, 1986.

ADDRESS: Comments should be
addressed to: FTC/Office of the
Secretary, Room 136, 6th St. and Pa.
Ave. NW., Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:

.FTC/L~501, James C. Egan, Jr.,

Washington, DC 20580. (202) 254-6024.

SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 3.25(f) of the Commission's
rules of practice (16 CFR 3.25(f)), notice
is hereby given that the following
consent agreements containing consent
orders to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, have been
placed on the public record for a period
of sixty (60) days. Public comment is
invited. Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its principal office in accordance with
§4.9(b}(14) of the Commission’s rules of
practice (16 CFR 4.9(b)(14)}.

List of Subjects in 18 CFR Part 13

Major record companies, Trade
practices.
[Docket No. 9174}

In the matter of Warner Communications
Inc., a corporation, et al., Warner Bros.
Records, Inc., a corporation, Chappell & Co.,

Inc., a corporation, and Polygram Records,
Inc., a corporation.

Agreement Cbntaining Consent Order

The agreement herein, by and
between Warner Communications Inc.
and Warner Bros. Records, Inc. by their
duly authorized officers, and counsel for
the Federal Trade Commission, is
entered into in accordance with the
Commission’s Rules governing consent
order procedures. In accordance with
those rules the parties hereby agree that:

1. Respondents, Warner
Communications Inc., and Warner Bros.
Records, Inc. are corporations organized

‘and existing under the laws of the State
_ of Delaware with offices at 75

Rockefeller Plaza, New York, New York
10019. -

2. Respondents admit 41l jurisdictional
facts set forth in the Commission’s
complaint in this proceeding.

3. Respondents waive:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision containa -
statement of findings of fact and
conclusions of law;

(c) All rights to seek ]udxcxal review or
otherwise to challenge or contest the
validity of the order entered pursuant to .
this agreement; and

{(d) Any claim under Equal Access to
Justice Act. .

4. This agreement shall not become a
part of the public record of the
proceeding unless and until it is-
accepted by the Commission. If this
agreement is accepted by the
Commission, it will be placed on the
public record for a period of sixty (80)
days and information in respect thereto
publicly released. The Commission
thereafter may either withdraw its
acceptance of this agreement and so
notify the respondents, in which event it
will take such action as it may consider
appropriate, or issue and serve its
decision in accordance with the terms of
this agreement in dlsposmon of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by respondents that the
law has been violated as alleged in the
complaint issued by the Commission.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of Section 3.25(f) of the

‘Commission’s Rules, the Commission

may without further notice to
respondents: (1) Issue its decision
containing the following order to cease
and desist in disposition of the
proceeding, and (2) make information
public in respect thereto. When so
entered, the order shall have the same
force and effect and may be altered,
modified or set aside in the same
manner and within the same time
provided by statute for other orders. The
order shall become final upon service.
Delivery by the U.S. Postal Service of
the decision containing the agreed-to-
order, to respondents’ address as stated
in this agreement shall constitute
service. Respondents waive any right
they might have to any other manner of
service. The complaint may be used in
construing the terms of the order, and no
agreement, understanding, «
representation, or interpretation not
contained in the order or in the
agreement may be used to vary or to
contradict the terms of the order.

7. Respondents have read the
complaint and the order contemplated
hereby. They understand that once the
order has been igsued, they will be
required to file one or more compliance
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reports showing that they have fully
complied with the order. Respondents
further understand that they may be
liable for civil penalties in the amount
provided by law for each violation of *
the order after it becomes final.

Order .
Definitions

“Warner”, as used herein, means
Warner Communications Inc., Warner
Bros. Records, Inc., as well as their
officers, directors, employees, agents,
divisions, subsidiaries, successors,
assigns, and the officers, directors, or
agents of their divisions, subsidiaries,
successors and assigns. _

“PolyGram"”, as used herein, means
Chappell & Co., Inc., PolyGram Records,
Inc., as well as their officers, directors,
employees, agents, their parents,
divisions, subsidiaries, successors,
assigns and the officers, directors,
employees or agents of their parents,
divisions, subsidiaries, successors and
assigns.

“Major record company”, as used
herein, means the following record
companies that are vertically integrated
into the creation and national
distribution of prerecorded music:
Warner, PolyGram, CBS Inc., Capitol
Records Inc., RCA Corporation and
MCA Corporation.

“Distribution Agreement”, as used
herein, means a contractual
arrangement whereby one major record
company undertakes to distribute
nationally prerecorded music for
another major record company, as
defined herein, to prerecorded music
retailers, one-stops, rack jobbers or
other subdistributors for resale.
“Distribution Agreement” shall not
include an arrangement by which a
major record company licenses
particular tracks of an artist's music to
another record for the purpose of
making so-called “compilation albums”.

“Effective date”, as used herein,
means the date on which this agreement
is executed.

It is ordered, that Warner terminate
immediately all agreements that provide
for or contemplate the merger of, or a
joint ventur® between, its prerecorded
music operations and those of PolyGram
in the United States, including but not
limited to the Letter of Intent dated July
26, 1983, and Agreement of Merger and
Plan of Reorganization dated December
29, 1983; and return or destroy all
documents, if any, regarding
confidential information provided to
Warner by PolyGram in connection with

merger or joint venture negotiations or
agreements.

I

It is further ordered, that for a period
of five (5) years from the effective date
hereof, Warner cease and desist from
acquiring, directly or indirectly, without
the prior approval of the Federal Trade
Commission, any interest in, or any
stock, share capital or assets of any
major record company; provided,
however, that nothing in this order shall
prohibit a director of Warner from
acquiring, for investment purposes only,
an interest of not more than one (1)
percent of the stock, share capital or
equity of any such concern.

I

It is further ordered, that for a period
of five (5) years from the effective date
hereof, Warner shall not, without
providing written advance notification
to the Federal Trade Commission, enter
into a distribution agreement with a
major record company, as defined
herein. Said notification shall be given
on the Notification and Report Form set
forth in the Appendix to Part 803 of Title
16 of the Code of Federal Regulations, as
amended (hereinafter referred to as “the
Notification’). Warner shall provide the
Notification to the Federal Trade
Commission at least fifteen (15) days -
prior to entering into the distribution
agreement (hereinafter referred to as the
“first waiting period”). The Notification
shall be given by Warner and not by
any party whose records Warner seeks
to distribute. At the time of the filing of
the Notification, Warner shall provide to
the Commission supplemental
information, either in Warner's
possession or reasonably available to
Warner. Such supplemental information
shall include a copy of the proposed
agreement; the names of the principal
representatives of Warner and the firm
whose records are to be distributed who
negotiated the proposed distribution
agreement; and management or strategic
plans discussing the proposed
distribution agreement; and documents
discussing market shares and
competitive conditions in the
prerecorded music industry. If within the
first waiting period of fifteen (15) days,
the Federal Trade Commission makes a
written request for additional
information, Warner shall comply with
said request within an additional period
of fifteen (15) days or sooner. Warner
shall not enter into the proposed
distribution agreement for fifteen (15)
days after the submission of the
additional information.

IV

It is further ordered, to the extent that
it will affect Warner's compliance
obligations arising out of this order,
Warner shall notify the Commission at
least thirty (30) days prior to any
proposed corporate change such as
dissolution, assignment, or sale resulting
in the emergence of a successor
corporation or any other changes in the
record operations of the corporation.

Vv
It is further ordered, that Warner

. shall, within sixty (60) days after service

upon it of this order, and annually
thereafter for five years, file with the
Commission a written report setting
forth in detail the manner and form in
which it has complied with this order.

[Docket No. 9174]

In the matter of Warner Communications
Inc., a corporation, et al., Warner Bros. _
Records, Inc., a corporation, Chappell & Co.,
Inc., a corporation, and PolyGram Records,

. Inc., a corporation.

Agreement‘ Containing Consent Order

The agreement herein, by and
between PolyGram Records, Inc, by
their duly authorized officers, and
counsel for the Federal Trade
Commission is entered into in
accordance with the Commission’s
Rules governing consent order
procedures. In accordance with those
rules the parties hereby agree that:

1. Respondent PolyGram Records, Inc.
is a corporation organized and existing
under the laws of the State of Delware
with offices in New York, New York.
Respondent Chappell & Co., Inc.,
formerly an affiliated company under
common ownership, was merged with
PolyGram Records, Inc., in January of
1984.

2. Respondent admits all jurisdictional
facts set forth in the Commission’s
complaint in this proceeding.

3. Respondent waives;

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;

{c) All rights to seek judicial review or °
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d) Any claim under the Equal Access
to Justice Act. '

4. This agreement shall not become a
part of the public record of the
proceeding unless arid until it is
accepted by the Commission. If this
agreement is accepted by the
Commigsion, it will be placed on the
public record for a period of sixty (60)
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days and information in respect thereto
publicly released. The Commission
thereafter may either withdraw its
acceptance of this agreement and so
notify the respondent, in which event it
will take such action as it may consider
appropriate, or issue and serve its
decision in accordance with the terms of
this agreement in disposition of the
proceeding.

5. This agreement is for settlement -
purposes only and does not constitute
an admission by respondent that the law
has been violated as alleged in the
complaint issued by the Commission.

6. This agreement contemplates that,

if it is accepted by the Commission, and -

if such acceptance is not subsequently
-withdrawn by the Commission pursuant
to the provisions of § 3.25(f) of the
Commission's rules, the Commission
may without further notice to
respondent: (1) Issue its decision
containing the following order to cease
and desist in disposition of the
proceeding, and (2) make information
public in respect thereto. When so
entered, the order shall have the same
force and effect and may be altered,
modified or set aside in the same
manner and within the same time
provided by statute for other orders. The
order shall become final upon service.
Delivery by the U.S. Postal Service of
the decision containing the agreed-to-
order to respondent’s address as stated
in this agreement shall constitute
service. Respondent waives any right
they might have to any other manner of
service. The complaint may be used in
construing the terms of the order, and no
agreement, understanding,
representation, or mterpretatlon not
contained in the order or in the
agreement may be used to vary or to
contradict the terms of the order.

7. Respondent has read the complaint
- and the order contemplated hereby. It
understands that once the order has
been issued, it will be required to file
one or more compliance reports showing
that they have fully complied with the -
order. Respondent further understands
that they may be liable for civil
penalties in the amount provided by law
for each violation of the order after it
becomes final.

Order
Definitions

“Warner”, as used herein, means
Warner Communicatinsg Inc., Warner
Bros. Records, Inc., as well as their
officers, directors, employees, agents,
their parents, divisions, subsidiaries,
successors, assigns, and the officers,
directors, employees, or agents of their

parents, divisions, subsidiaries,
successors and assigns.

“PolyGram”, as used herein, means
PolyGram Records, Inc., as well as its
officers, directors, employees, agents, its
parents, divisions, subsidiaries,
successors, assigns and the officers,
directors, employees, or agents of its_
parents, divisions, submdlarles,
successors and assigns.

“Major record company”, as used
herein, means the following record
companies that are vertically integrated
into the creation and national
distribution of prerecorded music:
Warner, PolyGram, CBS Inc., and RCA
Corporation.

“Distribution Agreement”, as used
herein, means a contractual
arrangement whereby one major record
company undertakes to distribute
nationally prerecorded music for
another major record company, as
defined herein, to prerecorded music
retailers, one-stops, rack jobbers or
other subdistributors for resale.

*“Prerecorded music” means recorded
audio-only performances sold in the
form of records (singles, LP's and
compact discs) and tapes (cassettes, 8-
track cartridges and reel-to-reel tapes).
" “Effective date”, as used herein,

means the date on which this agreement .

is executed.
I

It is ordered, that PolyGram terminate
immediately all agreements that provide
for or comtemplate the merger of, or a
joint venture between, its prerecorded
music operations and those of Warner in
the United States, including but not .
limited to the Letter of Intent dated July
26, 1983, and Agreement of Merger and
Plan of Reorganization dated December

" 29, 1983; and return or destroy all

documents, if any, regarding
confidential information provided to
PolyGram by Warner in connection with
merger or joint venture negotiations or
agreements.

I

It is further ordered, that for a period
of five (5) years from the effective date
hereof, PolyGram cease and desist from
acquiring, directly or indirectly, without
the prior approval of the Federal Trade
Commission, any interest in, or any
stock, share capital or assets of the

. United States operations of any other

major record company.
m

It is further ordered, that for a period
of five (5) years from the effective date
hereof, PolyGram shall not, without
providing written advance notification
to the Federal Trade Commission, enter

into a United States distribution
agreement with any other major record
company, as defined herein. Said
notification shall be given on the

. Notification and Report Form set forth in

the Appendix to Part 803 of Title 16 of
the Code of Federal Regulations, as
amended (hereinafter referred to as “the
Notification”). PolyGram shall provide
the Notification to the Federal Trade
Commission at least fifteen (15} days
prior to entering into the distribution
agreement (hereinafter referred to as the
“first waiting period”). At the time of the
filing of the Notification, PolyGram shall
provide to the Commission
supplemental information, either in
PolyGram's possession or reasonably
available to PolyGram. Such
supplemental information shall include
a copy of the proposed agreement; the
names of the principal representatives
of PolyGram and the principal
representatives of the firm whose
records are to be distributed (or that
intends to distribute PolyGram'’s
records) who negotiated the proposed
distribution agreement; and
management or strategic plans

‘discussing the proposed distribution

agreement; and documents discussing
market shares and competitive
conditions in the prerecorded music
industry. If within the first waiting
period of fifteen (15) days, the Federal
Trade Commission makes a written
request for additional information,
PolyGram shall comply with said
request within an additional period of
fifteen (15) days or sooner. PolyGram
shall not enter into the proposed

‘distribution’ agreement for fifteen (15)

days after the submission of the
additional information.

v

It is further ordered, to the extent that
it will affect PolyGram's compliance
obligations arising out of this order,
PolyGram shall notify the Commission
at least thirty (30) days prior to any
proposed corporate change such as
dissolution, assignment, or sale resulting
in the emergence of a successor
corporation or any other changes in the
record operations of the corporation.

It is further ordered, that PolyGram
shall, within sixty (60) days after service
upon it of this order, and annually
thereafter for five, file with the
Commission a written report setting
forth in detail the manner and form in
which it has complied with this order.

Analysis of Proposed Consent Orders To
Aid Public Comment

The Federal Trade Commission has
accepted two agreements to proposed
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consent orders from Warner
Communications Inc. and its wholly-
owned subsidiary Warner Bros.
Records, Inc. (together hereinafter
“Warner”), and from PolyGram.
Records, Inc. {*PolyGram”), concerning
Warner's proposed merger of its
prerecorded music business with that of
its competitor, PolyGram. The proposed
orders require Warner and PolyGram to
. seek prior approval for any merger or

acquisition of any major record :
company (as defined in the orders) for a
period of five years. In addition, the
orders require Warner and PolyGram for
a period of five years to provide notice
and information to the Commission
regarding any distribution agreement’
planned with major record companies;
and to wait for a specified time after
submission of information to allow the
Commission staff to review and analyze
the submitted information. Finally, the
proposed orders require the termination
of the proposed merger, and the return
or destruction of confidential
documents.

The proposed consent orders have
been placed on the public record for
sixty (60) days for reception of
comments by interested persons.
Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will-again review the agreements and
the comments received and will decide
whether it should withdraw from'the
agreements or make final the
agreements’ proposed orders.

Warner Communications Inc. is a
worldwide entertainment firm with
interests in prerecorded music, pay
television and motion pictures. Its
prerecorded music business is
conducted through a number of wholly-
owned and related entities including
three domestic record companies
(Warner, Bros. Records Inc., Atlantic
Records and Elektra/Asylum/Nonesuch
Records); a domestic distribution
company (Warner-Elektra-Asylum
Corp); a manufacturing arm (WEA
Manufacturing Inc.} and Warner Special
Products Inc. (a direct mail marketing
company that sells compilation albums).
Warner Communications Inc. had 1984
revenues of $3.4 billion.

PolyGram Records, Inc. is part of the
“PolyGram Group”, a collection of
domestic and foreign corporations
owned principally by N.V. Philips of the
Netherlands. Philips is a multinational
company that produces and sells a
number of different products. In the
United States, the PolyGram Group has
been involved in film and television
production in addition to its prerecorded
music business.

w

In August of 1983, Warner proposed to
merge its prerecorded music operations
with those of PolyGram. In March of
1984, the Federal Trade Commission
sought to enjoin the proposed merger in

" the District Court for the Central District
of California and issued its own
complaint initiating an administrative
trial. Ultimately, the Commission won
an injunction in the Ninth Circuit Court
of Appeals and Warner and PolyGram
publicly called off the proposed
transaction.

The Commission’s complaint alleged
that the combination of Warner with
PolyGram would, by combining two of
only six national distributors of
prerecorded music, eliminate substantial
actual and potential competition
between Warner and PolyGram in the
production and distribution of
prerecorded music, eliminate
competition between other companies
engaged in the distribution of
prerecorded music, and increase
significantly the level of concentration
in the market. The complaint alleged
both violations of Section 7 of the
Clayton Act, as amened (15 U.S.C. 18)
and section 5 of the FTC Act, as
amended (15 U.S.C. 45).

The first paragraph of the proposed
orders requires Warner and PolyGram
to terminate all agreements between
them contemplating a merger or joint
venture, and to return or destroy all

confidential documents provided to each

other in connection with this proposed
transaction. .
Paragraph Il of the Warner order
requires Warner to obtain prior
Commission approval before acquiring
any interest in any major record .
company for a period of five years. In
the case of PolyGram, prior Commission
approval would be necessary for any
acquisition of Warner, CBS Inc. and/or
RCA Corp., but would not be required
for an acquisition of MCA Corp. or
Capitol-EMI. Acquisitions by PolyGram
of MCA Corp. and/or Capitol-EMI
would still be subject to normal Hart-
Scott-Rodino premerger filing
requirements, if otherwise applicable.
Paragraph III requires Warner and

_PolyGram to provide the Commission
with information and 15 days prior
written notice before entering into a

- distribution agreement with a major
record company, as defined in each
order. It also requires submission of
additional information to the
Commission, if asked, within 15 days or
sooner. Warner and PolyGram are then
obliged to wait for 15 days after
submission of such additional
information before they can enter into
the proposed distribution agreement.

Paragraphs IV and V require Warner
and PolyGram to notify the Commission
if they change their corporate structure,
and to file written reports for five years
setting forth how they have compiled
with this order.

These agreements are for purposes of
settlement only; they do not constitute
an admission by Warner or PolyGram
that the law has been violated as
alleged in the complaint.

The purpose of this analysis is to
facilitate public comment on the
proposed orders and it is not intended to
constitute an official interpretation of
the agreements and proposed orders or
to modify in any way their terms.

Emily H. Rock,

Secretary.

[FR Doc. 86-13823 Filed 6-18-86; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271 )
[Docket No. RM79-76-233; West Virginia—

High-Cost Gas Produced from Tight
Formations, West Virginia

Issued June 12, 1986.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Amended notice of proposed
rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas

- Policy Act of 1978, 15 U.S.C. 3301-3432

(1982), to designate certain types of
natural gas as high-cost gas where the
Commission determines that the gas is
produced under conditions which
present extraordinary risks or costs.
Under section 107(c)(5), the Commission
issued a final regulation designating
natural gas produced from tight
formations as high-cost gas which may
receive an incentive price (18 CFR

§ 271.703 (1983)). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This

‘Notice of Proposed Rulemaking by the

Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of West
Virginia Office of Oil and Gas, as
amended, that the “Maxton” zone,
“Little Lime" zone, “Blue Monday" zone,
“Big Lime” zone, “Keener” zone, “Big
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Injun” zone, and “Squaw" zone be
designated as tight formations under

§ 271.703(d).

DATES: Comments on the proposed rule
are due on june 26, 19886.

Public Hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
June 26, 1986.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street
NE., Washington, 20426.

FOR FURTHER INFORMATION CONTACT:
Frederick Peters, (202) 357-9115, or
Walter W. Lawson, (202) 357-8556.

SUPPLEMENTARY INFORMATION:

1. Background

On July 24, 1984, the State of West
Virginia Office of Oil and Gas (West
Virginia) submitted to the Commission a
recommendation, in accordance with
§ 271.703 of the Commission’s
regulations (18 CFR 271.703 (1983)), that
the “Maxton” zone, “Little Lime" zoné,
and “Blue Monday” zone of the Mauch
Chunk Group, the “Big Lime" zone and
“Keener” zone of the Greenbrier Group,
and the “Big Injun” zone and “Squaw"”
zone of the Pocono Group in central
West Virginia, be designated as tight
formations. A Notice of Proposed
Rulemaking was issued for this
recommendation on September 14, 1984.

On November 21, 1985, and March 3,
1986, West Virginia submitted
additional information for each zone
covered by the recommendation. West
Virginia's November 21, 1985, submittal
revised the geographical area
recommended for each zone. This Notice
of Proposed Rulemaking is hereby
issued inder § 271.703({c)(4) to determine
whether West Virginia's
recommendation, as amended, that the
“Maxton” zone, “Little Lime"” zone,
“Blue Monday" zone, “Big Lime" zone,
“Keener” zone, "Big Injun” zone, and
“Squaw"” zone be designated as tight
formations should be adopted. West

- Virginia's recommendation (original and
amended) and supporting data are on
file with the Commission and are
available for public inspection.

IL. Description of Recommendation

West Virginia recommends that the
“Maxton” zone, “Little Lime" zone, and
“Blue Monday” zone of the Mauch
Chunk Group, the “Big Lime" zone and
“Keener” zone of the Greenbrier Group,
and the “Big Injun” zone and “Squaw"”
zone of the Pocono Group, all of
Mississippian age and located in certain

-

areas of Braxton and Clay Counties,
West Virginia, be designated as tight
formations. West Virginia's
recommendation, as amended, excludes
the “Big Injun” and “Squaw" zones in
Clay County and increases the excluded
areas in each of the remaining
recommended zones. (A detailed
description of the recommended area
and the excluded areas is contained in
the recommendation, as amended, on
file with the Commission.)

111 Discussion of Recommendation

West Virginia claims in its submission
that evidence gathered and presented in

_ support of this recommendation, as

amended, demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmosphere pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

- (3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

West Vlrgxma further asserts that
existing state law and egtablished
casing procedures assure protection of
all fresh water zones.

Accordingly, under the authority
delegated to the Director of the Office of
Pipeline’ and Producer Regulation by
Commission Order No. 97 [Reg.
Preambles 1977-1981] FERC Stats. and
Regs. { 30,180 (1980), the Director gives
notice of the proposal submitted by
West Virginia, as amended, that the
“Maxton’” zone, “Little Lime" zone “Blue
Monday” zone, “Big Lime"” zone,
“Keener” zone, “Big Injun” zone, and
“Squaw” zone, as described and
delineated in West Virginia’s amended
recommendation filed with the
Commission, be designated as tight
formations under § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North

- Capitol Street, NE., Washington, D.C.

20428, on or before June 26, 1986. Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM79-76-233
(West Virginia-5), and should give
reasons including supporting data for

any recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the _
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission’s
Office of Public Information, Room 1090,
825 North Capitol Street NE.,
Washington, DC, during business hours.
Any persons wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing that
they wish to make an oral presentation
and so request a public hearing. The
person shall specify the amount of time
requested at the hearing, and should file
the request with the Secretary of the
Commission no later than June 286, 19886.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

Accordingly, the regulations in Part
271, Subchapter H. Chapter I, Title 18,
Code of Federal Regulations, will be
amended as set forth below, in the event
the Commission adopts West Virginia's
recommendation.!

Raymond A. Beirne,

Acting Director Office of Pipeline and
Producer Regulations.

PART 271—[AMENDED]

Section 271.703 is amended as follows:

1. The authority citation for Part 271
continues to read as follows.

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101 et seq.;
Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432; Administrative Procedure Act, 5
U.S.C. 553.

2. Section 271.703 is amended by
adding paragraph (d) (205) to read as
follows:

§271.703 Tight formations.

* L * - *
(d) Designated tight formations.
* * L] * *

(205) The “Maxton”, zone, “Little
Lime” zone, and “Blue Monday" zone of
the Mauch Chunk Group, the “Big Lime"”
zone and “Keener" zone of the
Greenbrier Group, and the “Big Injun”
zone and “Squaw” zore of the Pocono

! West Virginia's amended recommendation
requires no change in the previously proposed
regulation {49 FR 36655, September-19, 1984), which

is set forth below.for the convenience of the reader.
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Group in Portions of Braxton and Clay
Counties, West Virginia. RM 79—76—233
(West Virginia—S5)

(i) “Maxton” zone of the Mauch
Chunk Group.—(A) Delineation of
formation. The “Maxton” zone underlies
the “Salt Sands” zone of the Pottsville
Group of Pennsylvania age and overlies

. the “Little Lime” zone of the Mauch

Chunk Group of Mississippian age.

(B) Depth. The average depth to the
top of the “Maxton" zone is
approximately 1,550 feet.

(ii} “Little Lime" zone of the Mauch
Chunk Group.—(A) Delineation of
formation. The “Little Lime" zone -
underlies the “Maxton” zone and
overlies the “Blue Monday” zone of the
Mauch Chunk Group.

(B} Depth. The average depth to the
top of the “Little Lime" zone is
approximately 1,650 feet.

(iii) “Blue Monday” zone of the
Mauch Chunk Group.—(A) Delineation
of formation. The “Blue Monday" zone
underlies the “Little Lime" zone and
overlies the “Big Lime" zone of the
Greenbrier Group.

(B) Depth. The average depth to the
top of the “Blue Monday" zone is
approximately 1,685 feet.

(iv) “Big Lime" zone of the Greenbrier
Group.—(A) Delineation of formation.
The "Big Lime” zone underlies the “Blue
Monday" zone and overlies the
“Keener” zone of the Greenbrier Group.

(B) Depth. The average depth to the
top of the “Big Lime" zone is
approximately 1,735 feet.

(v) “Keener” zone of the Greenbrier
Group.—{A) Delineation of formation.
The “Keener" zone underlies the “Big
Lime” zone and overlies the “Big Injun”
zone of the Pocono Group.

(B) Depth. The average depth to the
top of the “Keener” zone is
approximately 1,845 feet.

(vi) “Big Injun” zone of the Pocono
Group.—(A) Delineation of formation.
“The Big Injun” zone underlies the
“Keener” zone and overlies the
“Squaw” zone of the Pocono Group.

(B) Depth. The average depth to the
top of the "Big Injun” zone is
approximately 1,865 feet.

(vii) “Squaw" zone of the Pocono
Group.—(A) Delineation of formation.
The “Squaw" zone underlies the “Big
Injun” zone and overlies the “Weir"
zone of the Pocono Group.

(B} Depth. The average depth to the
top of the “Squaw” zone is
approximately 2,025 feet.

[FR Doc. 86-13610 Filed 6-18-86; 8:45 am)
BILLING CODE. 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Socilal Securlty Administration
20 CFR Part 404

Coverage of Employees of State and
Local Governments

Correction

In FR Doc. 86-11808 beginning on page
19468 in the issue of Thursday, May 29,
1988, make the following correction:

1. On page 19471, in the third column,
in the last line, the section reference
should read “404.1255a(c)(2) (i) and -
(iii)".

2. On page 19473, in the first colomn,
in the Redesignation Table, in the
second column of the table, in the third
line, the section reference should read

'404.1292".

§404.1271 [Corrected]

3. On page 19483, in the third columuy,
in § 404.1271(b)(2) (iv), in the second
line, the section reference should read
“404.1256(a)".

§ 404.1286 [Corrected]

4. On page 19485, in the third column,
in § 404.1286, in the 10th line, “we paid”
should read “were paid”.

BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 916

Public Comment Procedures and
Opportunity for Public Hearing on
Proposed Modifications to the Kansas
Permanent Regulatory Program Under
the Surface Mining Control and
Reciamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

ACTION: Proposed rule.

SUMMARY: OSMRE is announcing
procedures for a public comment period
and for requesting a public hearing on
the substantive adequacy of program
amendments submitted by Kansas as
amended to the State's permanent
regulatory program (hereinafter referred
to as the Kansas program) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA).

The amendments submitted consxst of
proposed amendments to Kansas’
regulations to implement and administer
the Kansas program. The proposed

amendments are also intended to render
Kansas' rules consistent with the
revised Federal regulations contained in
30 CFR Chapter VIL

This notice sets forth the times and
locations that the Kansas program and
proposed amendments will be available
for public inspection, the comment
period during which interested persons
may submit written comments on the
proposed amendments, and the
procedures that will be followed for the
public hearing.

DATES: Written comments from the
public not received by 4:30-p.m. August
4, 1986 will not necessarily be
considered in the decision of whether
the proposed amendment should be
approved and incorporated into the
Kansas regulatory program. A public
hearing on the proposed amendments
has been scheduled for July 29, 1986.
Any person interested in speaking at the
hearing should contact Mr. William J.
Kovacic, at the address or telephone
number listed below by July 7, 1986. If
no person has contacted Mr. Kovacic by
that date to express an interest in the -
hearing, the hearing will not be held. If
only one person requests an opportunity
to speak at the public hearing, a public
meeting, rather than a hearing, may be
held and the results of the meeting
included in the Administrative Record.

ADDRESSES: The public hearing is
scheduled for 1:00 p.m. in the Kansas
City Field Office, 1103 Grand Avenue,
Kansas City, Missouri 84106.

Written comments and requests for an
opportunity to speak at the hearing
should be directed to.Mr.-William J.
Kovacic, Director, Kansas City Field
Office, Office of Surface Mining
Reclamation and Enforcement, 1103
Grand Avenue, Room 502, Kansas City,
Missouri 64106; Telephone (816) 374—
5527, -

Copies of the Kansas program, the
proposed modification to the program, a
listing of any scheduled public meetings,
and all written comments received in
response to this notice will be available
for public review at the Kansas City
Field Office listed above, OSMRE
Headquarters Office, and the Office of
the State regulatory authority listed
below, during normal business hours
Monday through Friday, excluding
holidays. Each requestor may receive,
free of charge, one single copy of the
proposed amendments by contacting
OSMRE's Kansas City Field Office. .

Office of Surface Mining Reclamation
and Enforcement, Room 5315A, 1100 L
Street NW., Washington, DC 20240
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Kansas Mined Land Conservation and
Reclamation Board, 107 W. 11th
Street, Pittsburg, Kansas 66762

FOR FURTHER INFORMATION CONTACT:
Mr. William J. Kovacic, Director, Kansas
City Field Office, Office of Surface
Mining Reclamation and Enforcement,
1103 Grand Avenue, Kansas City,
Missouri 64106; Telephone: (816) 374~
5527,

SUPPLEMENTARY INFORMATION:
1. Background

The Kansas program was
conditionally approved by the Secretary
of the Interior on January 21, 1981.
Information pertinent to the general
background, revisions, modifications
and amendments to the Kansas program
submission, as well as the Secretary's
findings, the disposition of comments,
and a detailed explanation of the
conditions of approval of the Kansas
program can be found in the January 21,
1981 Federal Register (46 FR 5892).
Subsequent actions taken with regard to
Kansas' approved program amendments
and required amendments can be found
at 30 CFR 916.15 and 916.16.

1. Submission of Revisions

By letter dated April 23, 1988, Kansas
submitted program amendments to State
regulations contained in the Kansas
program. The proposed regulations
would amend the Kansas
Administrative Regulations of the
Kansas Mined Land Conservation and
Reclamation Board.

The Kansas Mined Land Conservation
and Reclamation Board has
incorporated by reference the Federal
regulations set out in 30 CFR Part 700 to
end as they existed on May 1, 1985. The
Kansas Legislature approved the
regulation revisions.

The list of amendments proposed to
OSMRE contains the following
regulations: K.A.R. 47-1-4 Scheduling of
Board Meetings, K.A.R. 47-2-53
Definitions, K.A.R. 47-2-53a Definitions,
K.AR. 47-2-75 Definitions, K.A.R. 47-3-
2 Application for Mining Permit, K.A.R.
47-3-3a Color Coding Permit Maps,
K.A.R. 47-3-42 Coal Mining Permit
Requirements, K.A.R. 47-4-14 Rule of
Procedure, K.A.R. 47-4-15 Rules of
Procedure, K.A.R. 47-6-3 Permit .
Renewal, K.A.R. 47-6-4 Permit
Transfers, Assignments and Sales
Provisions, K.A.R. 47-6-8 Permit
Conditions, K.A.R. 47-7-2 Coal
Exploration, K.A.R. 47-8-9 Bonding .
Procedures, K.A.R. 47-9-1 Performance
. Standards, K.A.R. 47-9—4 Interim
Performance Standards, K.A.R. 47-10-1
Underground Mining, K.A.R. 47-11-8
Small Operator Assistance Program

(SOAP), K.AR. 47-12—4 Lands
Unsuitable for Surface Mining, and
K.AR. 47-15-1a Inspection and
Enforcement.

Kansas has revoked the followmg
regulations: K.AR. 47-2-7, K.A.R. 47-3-
3, K.AR. 47-3-40, K.A R, 47-8-9a, K.AR.

'47-2-17, K.A.R. 47-3+4, K.A.R. 47-8-5,

K.AR. 47-8-10, K.AR. 47-244, K.AR.
47-3-21, K.A.R. 47-8-2, K.A.R. 47-9-3.

These revisions are proposed by the
State of Kansas in response to revisions
made to Federal regulations contained
in 30 CFR Chapter VII under SMCRA. By
letter dated December 17, 1985, pursuant
to 30 CFR 732.17 OSMRE informed
Kansas of State regulations that must be
amended in order to be consistent with
the revised Federal regulations. By letter
dated January 8, 1986, Kansas agreed to
provide OSMRE a draft of proposed
amendments to the Kansas regulations .
addressing concerns set forth in
OSMRE's letter. The proposed
amendments described above are the
State’s effort-to address OSMRE's list of
required program revisions. The
amendments are proposed to render
Kansas' regulations consistent with the
Federal standards.

1. Procedural Matters

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budget (OMB) granted OSMRE an
exemption from sections 3, 4, 7, and 8 of
Executive Order 12291 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and this action does
not require regulatory review by OMB.

The Department of the Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it -
would ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 39 CFR Part 916

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Datgd: June 13, 1986.

James W. Workman,

. Deputy Director, Operations and Technical

Services, Office of Surface Mining
Reclamation and Enforcement,
[FR Doc. 88-13877 Filed 6~18-86; 8:45 am]

BILLING CODE 4310-05-%

30 CFR Part 934

Public Comment and Opportunity for
Public Hearing on Modified Portions of
the North Daltota Permanent
Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE), -
Interior. .

ACTION: Proposed rule.

sumMMARY: OSMRE is announcing
procedures for the public comment
period and for a public hearing on the
adequacy of proposed amendments to
the North Dakota permanent regulatory
program which was approved by the
Secretary of the Interior pursuant to the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The amendments
submitted by North Dakota for approval
include modifications to the State's
regulations concerning the following
subject areas: Coal preparation and coal
preparation plants; sedimentation pond
removal prior to the end of the
revegetation liability period; suitable
plant growth material; and backflllmg
and grading.

DATES: Written comments not received
on or before 4:00 p.m. on July 21, 1986
will not necessarily be considered. A
public hearing on the proposal will be
held, if requested, on July 14, 1986, at the
address listed below under
“ADDRESSES". Any person interested in
making an oral or written presentation
at the hearing should contact Mr. Jerry
R. Ennis at the OSMRE Casper Field .
Office by 4:00 p.m. on July 7, 1986. If no
one has contacted Mr. Ennis to express
an interest in participating in the hearing
by that date, the hearing will not be
held. If only one person has so
contacted Mr. Ennis, a public meeting,
rather than a hearing'may be held and
the results of the meeting included i in the
Administrative Record.

ADDRESSES: Written comments should
be mailed or hand-delivered to Mr. Jerry
R. Ennis, Director, Office of Surface
Mining Reclamation and Enforcement,
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Casper Field Office, 100 East “B” Street,
Casper, Wyoming 82601-1918 .

The public hearing will be held at the
North Dakota Capitol Building,
Bismarck, North Dakota 58505.

See “SUPPLEMENTARY INFORMATION"
for address where copies of the North
Dakota program amendment and
administrative record on the North
Dakota program are available. Each
requestor may receive, free of charge,
one single copy of the proposed program
amendment by contacting the OSMRE
Casper Field Office listed above.

FOR FURTHER INFORMATION CONTACT:
Mr. Jerry R. Ennis, Director, Casper Field
Office, Office of Surface Mining
Reclamation and Enforcement, 100 East
B Street, Casper, Wyoming §2601-1918,
Telephone: (307) 261-5824.

SUPPLEMENTARY INFORMATION: Copies
of the North Dakota program
amendment, the North Dakcta program
and the administrative record on the
North Dakota program are available for
public review and copying at the
OSMRE office and the office of the State
regulatory authority listed below,
Monday through Friday, 9:00 a.m. to 4:00
p.m., excluding holidays. -

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record, Room 5124, 1100 L Street
N.W., Washington, DC 20240 ]

Office of Surface Mining Reclamation
and Enforcement, 100 East B Street,
Casper, Wyoming 82601-1918

North Dakota Public Service
Commission, Reclamation Division,
Capitol Building, Bismark, North
Dakota 58505. :

Background

The general background on the
permanent program, the general
background on the State program
approval process, the general
background on the North Dakota
program, and the conditional approval
can be found in the Secretary’s Findings
and conditional approval published in
the December 15, 1980 Federal Register
(45 FR 82214). Subsequent actions

“concerning the conditions of approval
and program amendments are identified
at 30 CFR 934.11 and 934.15.

Proposed Amendment

On May 30, 19886, the State of North
Dakota submitted to OSMRE,
amendments to its approved permanent
regulatory program. The amendment
‘package consists of revisions to the
approved North Dakota regulations. The
amended sections of the regulations and
brief description of the amended subject
areas are as follows: Section 69-05.2-01-
02—new definition of “coal preparation”

and “coal preparation plant”; sections
69-05.2-.09-19 and 69-05.2-13-13—new
performance standards for coal
preparation plants; sections 69-05.2-16-
04 and 69-05.2-16-09—criteria for
allowing the removal of sedimentation
ponds prior to the end of the
revegetation responsibility period;
section 69-05.2-15-01—proposed repeal”
of language governing suitable plant
growth materials; sections 69-05.02-15-
02, 03 and 04—revised regulations
governing the removal, storage,
protection and redistribution of suitable
plant growth material; section 69-05.2-
21-03-—revised backfilling and grading
reqluirements; and section 69-05.2-08—
05—revised provisions for the removal
of suitable plant growth material.

OSMRE is seeking comment on
whether North Dakota's proposed
revisions to its regulations are in
accordance with SMCRA and no less
effective than the requirements of the
revised Federal regulations and satisfy
the criteria for approval of State
program amendments at 30 CER 732.15
and 732.17.

The full text of the proposed program
modifications submitted by North
Dakota for OSMRE's consideration is
available for public review at the
addresses listed under “SUPPLEMENTARY
INFORMATION.

Additional Determinations

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702(d) of SMCRA, 30 U.S.C.
1292(d), no evironmental impact
statement need be prepared on this
rulemaking. '

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On Agust 28,
1981, the Office of Management and
Budget (OMB) granted OSMRE an
exemption from sections 3, 4, 7, and 8 of
Executive Order 12291 for actions.
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis.and regulatory review
by OMB.,

The Department of Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by

the Office of Management and Budget
under 44 U.S.C, 3507.

List of Subjects in 30 CFR Part 934

Coal mining, Intergovenmental
relations, Surface mining, Underground
mining.

Dated: June 13, 1986.

James W, Workman,

Deputy Director, Operations and Technical
Services Office of Surface Mining

" Reclamation and Enforcemnt.

[FR Doc. 86-13878 Filed 6-18-86; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 935

Public Comment Procedures and

" Opportunity for Public Hearing on

Proposed Modification to the Ohio
Permanent Regulatory Program Under
the Surface Mining Control and
Reclamation Act of 1977

AceNcy: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

ACTION: Proposed rule.

SUMMARY: OSMRE is announcing
procedures for a public comment period
and for requesting a public hearing on
the substantive adequacy of program
amendments submitted by Ohio as
amendments to the State’s permanent
regulatory program (hereinafter referred
to as the Ohio program) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA).

The Amendments submitted consist of
proposed amendments to Ohio’s statute
and regulations to implement and
administer the Ohio program. The
proposed amendments are also intended
to render Ohio's rules consistent with
the revised Federal regulations
contained in 30 CFR Chapter VII.

This notice sets forth the times and
locations that the Ohio program and
proposed amendments will be available
for public inspection, the comment
period during which interested persons
may submit written comments on the
proposed amendments, and the
procedures that will be followed for the
public hearing. .

DATES: Written comments from the
public not received by 4:30 p.m. August
4, 1986 will not necessarily be
considered in the decision on whether
the proposed amendments should be
approved and incorporated into the
Ohio regulatory program. A public
hearing on the proposed amendments
has been scheduled for July 29, 1986 Any
person interested in speaking at the
hearing should contact Ms. Nina Rose
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Hatfield, at the address or telephone

number listed below by July 7, 1988. If

not person has contacted Mr. Hatfield
by that date to express an interest in the
hearing, the hearing will not be be held

If only one person requests an

opportunity to speak at the public

hearing, a public meeting, rather than a

hearing, may be held and the results of

the meeting including in the

- Administrative Record.

ADDRESSES: The public hearing is

scheduled for 1:00 p.m. in the in the

OSMRE Columbus Field Office, 2242

South Hamilton Road, Columbus, Ohio

43227.

Written comments and requests for an
opportunity to speak at the hearing
should be directed to Ms. Nina Rose
Hatfield, Director, Columbus Field
Office, Office of Surface Mining
Reclamation and Enforcement, 2242
South Hamilton Road, Columbus, Ohio
43227; Telephone: (614) 866-0578.

Copies of the Chio program, the
proposed modifications to the program,
a listing of any scheduled public
meetings, and all written comments
received in response to this notice will
be available for public review at the
Columbus Field Office listed above,
OSMRE Headquarters Office, and the
Office of the State regulatory authority
listed below, during normal business
hours Monday through Friday, excluding
holidays. Each requestor may receive,
free of charge, one single copy of the
proposed amendiments by contacting
OSMRE's Columbus Field Office.

Office of Surface Mining Reclamation
and Enforcement, Room 5315A, 1100 L
Street NW., Washington, DC 20240
Ohio Division of Reclamation,

Building B, Fountain Square, Columbus,

Ohio 43224.

FOR FURTHER INFORMATION CONTACT:

Ms. Nina Rose Hatfield, Director,

Columbus Field Office, Office of Surface

Mining Reclamation and Enforcement,

2242 South Hamilton Road, Columbus,

Ohio 43227; Telephone; (614) 866-0578.

SUPPLEMENTARY INFORMATION

L. Background

The Ohio program was approved
effective August 16, 1982, by notice
published in the August 10, 1982 Federal
Register (47 FR 34688). Information
pertinent to the general background,
revisions, modifications, and
amendments to the Ohio program
submission, as well as the Secretary's
findings, the disposition of comments,
and a detailed explanation of the

conditions of approval of the Ohio
* program can be found in the August 10,
1982 Federal Register. Subsequent
actions taken with regard to Ohio's

conditions of approval and approved
program amendments can be found at 30
CFR 935.11 and 935.15.

IL. Submission of Revisions

By letter dated May 8, 1986, Ohio
submitted program amendments to the
State statute and regulations contained
in the Ohio program. The proposed
amendments would amend the Ohio
Revised Code—Chapter 1513 and Ohio
Administrative Code Regulations of the
Ohio Division of Reclamation. .

The proposed amendment package
includes revisions to fifty-five
regulations and two statutes. The
amended rules include: Ohio
Administrative Code sections 1501:13-1-
01, 13-1-02, 13-1-07, 13-1-10, 13-1-13,
13-3-02, 13-3-03, 13-3-04, 13-3-05, 13-3~
06, 13-3-07, 13-4-01, 13-4-02, 13403,
13-4-04, 13-4-05, 13—4-06, 13408, 134~
12, 13-4-13, 13—4-14, 13-5-01, 13-6-03,
13-7-01, 13-7-02, 13-7-03, 13-7-04, 13-7-
05, 13-7-08, 13-7-07, 13-7-08, 13-8-01,
13-9-01, 13-9-04, 13-9-07, 13-9-09, 13-9-
10, 13-9-11, 13-8-13, 13-9-14, 13-9-15,
13-10-01, 13-13-02, 13-13-03, 13-13-04,
13-13-05, 13-13-06, 13~-13-08, 13-14-01,
13-14-02, 13-14-03, 13-14-04, 13-14-05,
1513-3-03, and 1513-3-08. Ohio Revised -
Code sections 1513.16 and 1513.18.

‘These sections include definitions,

permit application contents and
procedures, procedures and criteria for
identifying lands unsuitable for coal
mining, small operator assistance
program, bonding, performance
standards, inspection and enforcement,
and the Reclamation Board of Review.

These revisions are proposed by the
State of Ohio in response to revisions
made to Federal regulations contained
in 30 CFR Chapter VII under SMCRA. By ,
letter dated November 6, 1985, pursuant
to 30 CFF 732.17, OSMRE informed Ohio
of State regulations that must be
amended in order to be cqnsistent with
the revised Federal regulations. By letter
dated January 13, 1988, Ohio agreed to
provide OSMRE a draft of proposed
amendments to the Ohio statute and
regulatlons addressing concern set forth
in OSMRE’s letter. The proposed
amendments described above are the
State’s effort to address OSMRE's list of
required State program revisions. The
amendments are proposed to render
Ohio’s regulations consmtent with the
Federal standards.

Procedural Matters

1. Compliance with the National
Environmental Policy Act: The
Secretary has detemined that, pursuant
to section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August

. 28, 1981, the Office of Management and

Budget (OMB) granted OSMRE an
exemption from section 3, 4, 7, and 8 of
Executive Order 12291 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is

- exempt from preparation of a Regulatory -

Impact Analysis and this action does
not require regulatory review by OMB.

The Department of the Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 935

Coal mining, Intergovernmental
relations, Surface mining Underground
mining.

Dated: June 13, 1986. v
Jamas W. Workman,

Deputy Director, Operations and Technical
Services Office of Surface Mining
Reclamation and Enforcement.

[FR Doc. 86-13879 Filed 6-18-83; 8:45 am]
BILLING CODE 4310-05-1

30 CFR Part 938

Reopening of Comment Period on
Proposed Amendmant to the
Pennsylvania Permanent Regulatory
Program

AGency: Office of Surface Mining
Reclamation and Enforcement
(OISMRE), Interior.

ACTION: Reopening of comment period.

summMARY: OSMRE is announcing the
reopening of the comment period on
proposed regulatory provisions
submitted by Pennsylvania as an

‘amendment to the State's permanent

regulatory program (hereinafter referred
to as the Pennsylvania program) under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment pertains to
Pennsylvania's Inspection and
Enforcement Pohcy and Civil Penalty
Program for coal mining. Pennsylvania
submitted the proposed program
amendment on September 30, 1985
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{Administrative Record No. PA 568).
OSMRE published a notice in the
Federal Register on October 28, 1985,
announcing receipt of the amendment
and inviting public comment on the
adequacy of the proposed amendment
(50 FR 43726). The public comment
period ended November 29, 1985. In a
lettér dated February 4, 1986, OSMRE
advised Pennsylvania of its concerns
relating to the proposed amendment
(Administrative Record No. PA 593). On
May 22, 1986, Pennsylvania submitted
additional material to address the
concerns raised by OSMRE
(Administrative Record No. 606).
OSMRE is reopening the comment
period to provide the public an
opportunity to renew and comment on
the proposed amendment in light of the
additional material submitted by
Pennsylvania on May 22, 1986,

DATES: Written comments from
members of the public not received by
4:30 p.m. on July 7, 1986 will not
necessarily be considered in the
Director’s decision on whether the
proposed amendments satisfy the
criteria for approval.

ADDRESSES: Written comments should
be mailed or hand delivered to Mr.
Robert Biggi, Director, Harrisburg Field
Office, Office of Surface Mining
Reclamation and Enforcement, 101
South 2nd Street, Suite L-4, Harrisburg,
Pennsylvania 17101, Telephone: (717)
782-4036.

Copies of the Pennsylvania program,
the proposed modifications to the
program, records of meetings and all
written comments received in response
to this notice will be available for public
review at the OSMRE Field Office above
and the OSMRE Headquarters office
listed below, Monday through Friday,
8:00 a.m. to 4:00 p.m. excluding holidays.
Each requestor may receive, free of
charge, one single copy of the proposed
amendments by contacting OSMRE's
Harrisburg Field Office. Office of
Surface Mining Reclamation and
Enforcement, 1100 “L” Street, NW.,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Biggi, Director, Harrisburg
Field Office, Office of Surface Mining
Reclamation and Enforcement, 101
South 2nd Street, Suite L—4, Harrisburg,
Pennsylvania 17101, Telephone: (717)
782-4036.

SUPPLEMENTARY INFORMATION:

1. Background

On February 29, 1980, the Secretary of
tbe Interior received a proposed
regulatory program from the State of
Pennsylvania. On October 22, 1980,
following a review of that proposed

program as outlined in 30 CFR Part 732,

‘the Secretary of the Interior disapproved

the program. The State resubmitted its

.program on January 25, 1982, and,

subsequently the Secretary approved
the program conditioned on the
correction of minor deficiencies.
Information pertinent to the general
background of the permanent program
submission, as well as the Secretary’s *
findings, the disposition of comments
and explanations of the conditions of
approval of the Pennsylvania program

. can be found in the July 30, 1982, Federal

Register (47 FR 33050).

Subsequent actions concerning the
conditions of approval and program
amendments are listed at 30 CFR 938.11,
30 CFR 938.15 and 30 CFR 938.16.

1. Submission of Program Amendment

On September. 30, 1985, Pennsylvania
submitted for OSM's review and
approval a proposed amendment to the
State program (OSMRE Administrative

‘Record PA 568). The amendment

modifies the State’s inspection and
enforcement policy and civil penalty
program.

On October 29, 1985, OSMRE
announced receipt of the amendment in
the Federal Register and invited
comment on the adequacy of the
proposed amendment in satisfying the
criteria for approval of State program -
amendments set forth at 30 CFR 732.15
and 723.17 (50 FR 43726).

In a letter dated February 4, 1986,
OSMRE advised Pennsylvania of its
concerns relating to the proposed
amendment (Administrative Record No.
PA 593). On May 22, 1986, Pennsylvania
submitted additional material to address
the concerns raised by OSMRE
(Administrative Record No PA 606).
OSMRE is reopening the comment
period for 15 days to provide the public
an opportunity to review and comment
on the proposed amendment in light of
the additional material submitted by the
State on May 22, 1986.

In its February 4, 1986 letter to
Pennsylvania, OSMRE raised three
concerns. First, OSMRE indicated that it
was unclear whether the amendment, if
adopted, would preclude the State from
initiating alternative enforcement
actions under the State's statutory
counterparts to sections 518(e), 518(f),
521(a)(4), or 521(c) of SMCRA.

Second, OSMRE pointed out that the
proposed Civil Penalty Program, section
11, 2, did not establish a timeframe
within which alternative enforcement
actions(s) would be taken following

termination of the penalty.

Finally, OSMRE advised Pennsylvania .
that its Civil Penalty Program must
include provisions for assessing

individual civil penalties for all
violations, not just those that lead to a
failure-to-abate cessation order. Section
518 of SMCRA provides that whenever a
corporate permittee violates a condition
of permit or fails or refuses to comply
with any order issued under section 521
of the Act, any director, officer or agent
of such corporation who willfully and
knowingly authorized, ordered or
carried out such violation, failure or
refusal shall be subject to the same civil
and criminal penalties that may be
imposed on a corporate permittee.

OSMRE specifically seeks comment
on whether the additional material
submitted by the State on May 22, 1986,
addresses the concerns raised by
OSMRE in its February 4, 1986 letter and
whether the proposed amendment as
modified and clarified by the State’s
May 22, 1986 submission satisfies the
criteria for approval of State program
amendments at 30 CFR 732.15 and 17.

If the Director determines the
proposed modifications are consistent
with SMCRA and no less effective than
OSMRE's regulations, the amendments
will be approved, and 30 CFR Part 938
modified accordingly.

List of Subjects in 30 CFR Part 938

Coal mining, Intergovernmental
relations, Surface mining Underground
mining. .

Dated: June 12, 1988.

Arthur W..Abbs,

Acting Assistdnt Director, Program
Operations.

[FR Doc. 86-13777 Filed 6-6-86; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 943

Permanent State Regulatory Program
of Texas

AGENCY: Office of Surface Mining
Reclamation and Enforcment (OSMRE),
Interior.

ACTION: Proposed rule.

SUMMARY: OSMRE is announcing
procedures for a public comment period
on a request submitted by the State of
Texas to further extend the deadline for
Texas to resubmit rules governing a
blaster training, examination and
certification program as required by the
Federal regulations at 30 CFR Part 850.
On March 1, 1984, the State of Texas
submitted to OSMRE an amendment to
its approved regulatory program. -
OSMRE announced procedures for a
public comment period and a public
hearing on the amendment in the
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Federal Register on March 23, 1984 (49
FR 10943). The proposed amendment
concerned blaster training, examination
and certification.

On June 25, 1984, Texas requested that
OSMRE grant an extension of time for
the development of a blaster training,
examination and certification program
and to suspend the current rulemaking
on this subject. On September 21, 1984,
OSMRE announced its decision to
suspend rulemaking on the proposed
rules and extend Texas' deadline to
March 21, 1985 (49 FR 37062). Since then,
Texas has requested and received two
further extensions through May 15, 19886,
(June 3, 1985, 50 FR 23299 and January
17, 1986, 51 FR 2489). In letters dated
May 6, 1986, and June 9, 1986, Texas
requested a twelve-month extension of
its blaster certification program
submission deadlines.

All States with regulatory programs
approved under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA) are required to develop and
adopt a blaster certification program by
March 4, 1984. Section 850.12(b) of
OSMRE's regulations provides that the
Director, OSMRE, may approve an
extension of time for a State to develop
and adopt a program upon a
demonstration of good cause. OSMRE is
proposing to again modify the deadline
for Texas to develop and adopt its
blaster program. This notice sets forth
the dates and locations for submission
of written comments.

DATES: Comments not received by 4:00
p.m. July 21, 1986 will not necessarily be
considered. '

ADDRESSES: Written comments should
be mailed or hand delivered to: Mr.
James H. Moncrief, Director, Tulsa Field
Office, Office of Surface Mining
Reclamation and Enforcement, 333 West
4th Street, Room 3432, Tulsa, Oklahoma
74103.

FOR FURTHER INFORMATION CONTACT:
Mr. James H. Moncrief, Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 333 West
4th Street, Room 3432, Tulsa, Oklahoma
74103; Telephone: (918) 581-7927.
SUPPLEMENTARY INFORMATION: On
March 4, 1983, OSMRE issued final rules
effective April 14, 1983, establishing the
Federal standards for the training and
certification of blasters at 30 CFR Part
850 {48 FR 9486). Section 850.12 of these
regulations stipulates that the regulatory
authority in each State with an
approved program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA) shall develop and adopt

a program to examine and certify all
persons who are directly responsible for
the use of explosives in a surface coal
mining operation within 12 months after
approval of a State program or within 12
months after publication date of
OSMRE's rule at 30 CFR Part 850,
whichever is later. In the case of Texas’
program, the applicable date was 12
months after the publication date of
OSMRE's rule, on March 4, 1984.

On March 1, 1984, Texas submitted an
amendment to its approved program
which was intended to implement the
Federal requirements for a blaster
training, examination and certification
program. OSMRE published a notice of

_ public comment period and opportunity

for public hearing in the Federal Register
on March 23, 1984 (49 FR 10943). In its
subsequent review of the proposed
amendment, OSMRE identified several
deficiencies and pointed these out to the
State.

On June 25, 1984, Texas advised
OSMRE that it would require a six-
month extension of the deadline of
resubmission of a blaster program in .
order that Texas might adequately
address and respond to the issues raised
by OSM. Texas also requested
suspension of the current rulemaking on
this subject. In the September 21, 1984
Federal Register OSMRE announced its
decision to suspend current rulemaking
and extend Texas’s deadline to March
21, 1985 (49 FR 37062).

On March 7, 1985, Texas requested an
additional four months extension
through July 15, 1985, to submit the
State's blaster certification rules,
training and certification program. In the
June 3, 1985 Federal Register, OSMRE
announced its decision to further extend
Texas' deadline to July 15, 1985. .

On October 15, 1985, Texas requested
a further extension to May 15, 1986. In
the January 17, 1986 Federal Register,
OSMRE announced its decision to
extend the deadline to May 15, 1986.

In letters dated May 6, 1986, and June
9, 1986, Texas requested an additional
twelve months to submit its blaster
certification program, citing “‘continuing
regulatory program changes and an’
unusually high demand for staff time.”
Texas said in its letter than there is only
one mine in Texas which conducts
blasting and that mine conducts limited
blasting only once a year. Texas said
that as a result, “there has been a
greater public expression of need for
regulation in the areas of effluent
limitations, lands, unsuitable for mining,
prime farmland, and violation
abatement periods.” Therefore, these

proposed rules were given priority
attention. Also, Texas said that. 7
substantial amounts of staff time were
spent preparing OSMRE action plan
reports and special studies and in
oversight activities.

OSMRE is seeking comment on the
State’s request for additional time to
develop and adopt a blaster certification
program. Section 850.12{b) of OSMRE's
regulations provides that the Director,
OSMRE, may approve an extension of
time for State to develop and adopt a
program upon a demonstration of good
cause.

Additional Determinations

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702(d} of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this

rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August -
28, 1981, the Office of Management and
Budget (OMB] granted OSMRE an
exemption from sections 3, 4,7, and 8 of
Executive Order 12291 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq. ). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State.

3. Paperwork Reduction Act: This
does not contain information collection
requirements which require approval by .
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 943

Coal mining, Intergovernmental .
telations, Surface mining, Underground
mining.

Dated: June 13, 1986.

James W. Workman,

Deputy Director, Operatlans and Technical
Services.

[FR Doc. 86-13880 Flled 6-18-86; 8:45 am]
BILLING CODE 4310-05-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard '

33 CFR Part 117
[CGD8-86-02]

Drawbridge Operation Regulation;
Bayou Petit Caillou, LA

AGENCY: U. S. Coast Guard, DOT.
ACTION: Propose rule.

SUMMARY: At the request of the
Terrebonne Parish Consolidation
Government, the Coast Guard is
considering a change to the regulation
governing the operation of the vertical
lift span bridge (DePlantis Bridge) over
Bayou Petit Caillow, mile 29.9, near
Bourg, Terrebonne Parish, Louisiana.
This propased change would require the
draw of the bridge to open on at least
four hours notice at all times. Presently,
the draw is required to open on at least
twelve hours notice from 9 p.m. to 5 a.m.
and to open an signal from 5 a.m. to 9
p.m. ,
This proposal is being made because
of infrequent requests to open the draw.
+ This actior shoald relieve the bridge
owner of the burden of having a person
constantly available at the bridge from 5
a.m. to 9 p.m., while still providing for
the reasonable needs of navigation.
DATE: Comments must be received en or
before August 4, 1986.

ADDRESS: Comments should be mailed
to Commander (obr), Eighth Coast
Guard District, 500 Camp Street, New
Orleans, Louisiana 70130. The comments
and other materials referenced in this.
notice will be available for inspection
and copying in Room 1115 at this
address. Normal office hours are
between 8:00 a.m. and 3:30 p.m., Monday
through Friday, except holidays.
Comments may also be hand-delivered
to this address.

FOR FURTHER INFORMATION CONTACT:
Perry Haynes, Chief, Bridge
Administration Branch, at the address
given above, telephone (504) 589-2985.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, comments,
data or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Commander, Eighth Coast Guard
District, will evaluate all

communications received and determine .

a course of final action on this proposal.
This proposed regulation may be
changed in the light of comments
received. )

Drafting Information -

The drafters of this notice are Perry
Haynes, project officer, and Lieutenant
Commrander James Vallone, project
attorney. :

Discussion of Proposed Regfilation

The DuPlantis Bridge over Bayou Petit
Caillou at mile 29.9 has a closed position
vertical clearance of 3.57 feet above high
water. Waterway traffic consists of an
occasional commercial vessel (mainly
fishing/shrimping boats) and
recreational craft. Data submiited by
Terrebanne Parish show that traffic is
infrequent. The bridge had 229 openings
during the year 1985, or a menthly
average of 19.08 openings (0.6 openings
per day).

Considering the few openings
involved for the bridge, the Coast Guard
feels that four hours advance notice can
be adoptad with only minimal economic
impact. This arrangement will allow
relief to the bridge owner, while still
previding for the reasonahle needs of
navigation.

The advance notice for opening the
draw would be given by placing a
collect call at any time to the
Terrebonne Parish Consolidated
Government at (504) 868-3009, or to
(504) 873-6734 between the hours of 7:00
a.m. and 4:30 p.m. From aflaat, this
contact may be made by radiotelephaone
through a public coast station.

The Terrebeane Parish Caozsolidated
Government recognizes that there may
be an unusaal occasion when there may
be a need to open the bridge on less
than four hours notice for a bonafide
emergency, or to operate the bridge on
demand. or an isolated but temporary
surge in waterway traffic, and has
committed to-doing soe if such an event
should occur.

Economic Assessment and Certification

This proposed regulation is
considered to be non-major under
Executive Order 12291 6n Federal
Regulation and nonsignificant under the
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979).

The economic impact of this proposal
is expectad to be so minimal that a full
regulatory evaluation is unnecessary.
The basis far this conclusion-is that few
vessels pass through the bridge as
evidenced by the 1985 bridge opening
statistics. The vessels that pass can
reasonably give four hours notice for a

bridge openirg by placing a collect call
to the bridge owner at any time frem
ashore or afloat. Mariners requiring the:
bridge openings are mainly repeat users
of the waterway end scheduling their
arrival at the bridze at the appointed
time should invelvzlittle crno -
additional expense to ther. Since the
economic impact of this praposa’ i3
expected to be minimal, the: Coast
Guard certifies that, if adopted, it will
not have a significant economic impact
on a substantial number of small
entities.

List of Subjects in 33 CFR Part 117
Bridges.
Proposed Regulation

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

In consideration of the foregoing, the
Coast Guard proposes to amend Pazt 117
of Title 33, Code of Federal Regulations.
as follows: )

1. The authority citatien for Part 112
continues to read as follows:

Authority: 33 U.S.C..499; 49 CFR 1.46(c}(5];
33 CFR 1.05-1(g).

2. Section 117.475 is revised to read as
fallows:

§ 117.475 Litile (Petit) Caillou Bayau.

(a} The draws of the §58 bridge. mile
25.7 at Sarah, and the Terrehonne Parish
(Smithridge) bridge, mile 25.6 neaz
Montegut, shall open on signal; exsept
that, from 9 p.m. to 5 a.m., the draws
shall open on signal if at least 12 hours
notice is given.

(b) Thes draws of the Terrebonne
Pzrish (DuPlantis) beidge. mile 29.9 near
Bourg, and the 524 bridge, mile 33.7 at
Presquille, shall open on signal if at
least four hours natice is given. The

"draws shall open on less than four hours

notice for an emergency, and shall open
on signal should a temparary surge in
waterway traffic oecur.

Dated: May 28, 1986.
E.B. Acklin,

Captain, U:S. Coast Grard Cammander. &h
Coast Guard District Acting.

[FR Doc. 86-13975 Filed 8-16-86; 8:45 am}
BILLING CODE 4910-14-tA

32 CFR Part 117

[CCGDO9 86-11}

Drawbridge Operation Regulations;
Maumee River, OH

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.
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SUMMARY: At the requests of the Ohio
Department of Transportation and the
City of Toledo, Ohio, the Coast Guard is
considering a change to the operating
regulations of the Craig Memorial
highway bridge, mile 3.30 and Cherry
Street bridge, mile 4.30 over the Maumee
River in Toledo, Ohio, by permitting the
number of openings for pleaSure craft to
be limited during certain times and by
permitting the bridge owners to remove
bridgetenders during certain times and
only open the bridges for the passage of
vessels, other than emergency vessels
and vessels in distress, if at least a
twelve hour advance notice is given.

This change is being considered because |

of an increase in land traffic during the
day and the lack of requests to open the
draw during the winter months. Also,
the Chessie System railroad bridge, mile
1.07, Norfolk and Western railroad
bridge, mile 1.80 and Conrail railroad
bridge, mile 5.76 will be included in this
proposal for the removal of
bridgetenders during the winter months
in order to maintain consistency on the
Maumee River for this period of time.
This action should accommodate the
needs of vehicle traffic, relieve the
bridge owners of the burden of having a
bridgetender in constant attendance,
and still provide for the reasonable
needs of navigation.

DATE: Comments must be received on or
before August 4, 1986.

ADDRESSES: Comments should be
mailed to Commander (obr), Ninth Coast
Guard District, 1240 East Ninth Street,
Cleaveland, Ohio 44199. The comments -
and other materials referenced in this
notice will be available for inspection
and copying at 1240 East Ninth Street,
Room 2083D, Cleveland, Ohio. Normal
office hours are between the hours of
6:30 a.m. and 3:00 p.m., Monday through
Friday, except holidays. Comments may
also be hand-delivered to this address.
FOR FURTHER INFORMATION CONTACT: °
Robert W. Bloom, Jr., Chief, Bridge
Branch, telephone (216) 522-3993.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, comments
or arguments. Persons submitting
comments should include their name
and address, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Commander, Ninth Coast Guard
District, will evaluate all
communications received and determine
a course of final action on this proposal.

|

The proposed operating regulations may
be changed in light of comments
received.

Drafting Information: The drafters of
this notice are Fred H. Mieser, project
officer, and Lt R. A. Pelletier, project
attorney.

" Discussion of Proposed Regulations:
Presently, the Cherry Street and Craig
Memorial highway bridges open on
signal at all times. Bridgetenders on the -
highway and railroad bridges over the
Maumee River are required to be in
constant attendance at all times of the
year.

From April 1 through December 14, the
proposed change to the operating
regulations would allow the owners of
the highway bridges to operate their
bridges on a regulated schedule for
pleasure craft between the hours of 7
a.m. and 11 p.m., seven days a week.
The Craig memorial highway bridge

 would open for pleasure craft from three

minutes before to three minutes after the
hour and half-hour with no opening
during the peak vehicular traffic times of
7:30 a.m. and 4:30 p.m. The Cherry Street
highway bridge would open for pleasure
craft from three minutes before to three
minutes after the quarter and three-
quarter hour with no opening during the
peak vehicular traffic times of 7:45 a.m.
and 4:45 p.m. These regulated periods do
not apply to commercial vessels nor will
they apply to the railroad bridges. From
11 p.m. to 7 a.m., the highway bridges
will be required to open on signal for all
vessels.

From December 15 through March 31,

_the highway and railroad bridges would

not be required to have a bridgetender
in constant attendance and the bridges

would open on signal if at least a twelve °

hour advance notice is given.

At all times; the bridges would be
required to open on signal as soon as
possible for the passage of public
vessels of the United States, state or
local government vessels used for public
safety and vessels in distress.

This change has been requested by
the owners of the highway bridges
because random bridge openings for the
passage of pleasure craft cause land

traffic tie-ups and because of the lack of

requests to open the bridges during the
winter months. Traffic counts show that
both highway bridges have an average
daily traffic volume of more than 20,000
vehicles crossing over the bridges.
Bridgetender logs show that opening the

" draw for pleasure craft increased from

265 openings in 1983 to 684 openings in
1984. This increase in openings is due to
an increase of pleasure craft using the
Maumee River. An increase in water
level is also causing the bridges to open

for some pleasure craft that could
otherwise pass through the draws
without requiring the draws to open.
Requests for opening the draws of the
highway and railroad bridges during the
winter months are so minimal that
removing the bridgetenders from the
bridges during this priod of time and -
requiring a twelve hour advance notice
to open the bridges should meet the
reasonable needs of navigation.

. Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Order 12291 on Federal
Regulations and non-significant under
the Department of Transportation
regulatory policies and procedures (44
CFR 11034; February 26, 1979).

The economic impact of this proposal
is expected to be so minimal that a full
regulatory evaluation is unnecessary.
Commercial vessels would be
unaffected except during the winter
months when the bridges would be
unattended and when commercial
navigation is minimal. The periods of
time when the highway bridges open for
pleasure craft on a regulated schedule
should relieve the problem of land
traffic tie-ups due to random bridge
openings while still allowing
recreational boaters to navigate the
river. Also, the periods of time when the
bridges are unattended would relieve
the bridge owners of having
bridgetenders on duty when there is
little or no navigation on the river. Since
the impact of this proposal is expected
to be so minimal, the Coast Guard
certifies that if adopted, it will not have
a significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 117
Bridges.

Proposed Regulations:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

In consideration of the foregoing, it is
proposed that part 117 of Title 33 of the
Code of Federal Regulations be
amended as follows:

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; and 49 CFR 1.46
and 33 CFR 1.05-1(g).

2. It is proposed that Part 117 be
amended by adding a new section,
§ 117.855, under the listing for the State
of Ohio to read as follows:

§ 117.855 Maumee River
(a) The draw of the Craig Memorial
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highway bridge, mile 3.30, at Toledo,
shall operate as follows:

(1) From April 1 through December
14—

(i) Between the hours of 7 a.m. and 11
p.m,, the draw need open only from
three minutes before to three minutes.
after the hour and half-hour with no
opening required at 7:30 a.m. and 4:30
p.m. for pleasure craft; for commercial’
vessels, during this period of time, the
draw shall open on signal as soon as |
possible. .

(ii) Between the hours of 11 p.m. and 7
a.m. the draw shall open on signal for
commercial vessels and pleasure craft.

(2) From December 15 through March

"31, no bridgetenders are required to be
on duty at the bridge and the draw shall
open on signal for commercial vessels
and pleasure craft if at least a twelve
hour advance notice is given.

(b) The draw of the Cherry Street
highway bridge, mile 4.30, at Toledo,
shall operate as follows:

(1) From April 1 through December
14—

(i) Between the hours of 7 a.m. and 11
p.m., the draw need open only from
three minutes before to three minutes
after the quarter and three-quarter hour

- with no opening required at 7:45 a.m.
dnd 4:45 p.m. for pleasure craft; for
commercial vessels, during this period of
time, the draw shall open on signal as
soon as possible. ]

(ii) Between the hours of 11 p.m. and 7
a.m., the draw shall open on signal for
commercial vessels and plesure craft.

(2) From December 15 through March
31, no bridgetenders are required to be
on duty at the bridge and the draw shall

~open on signal for commercial vessels
and pleasure craft if at least a twelve
hour advance notice is given.

(c) The draws of the Chessie system
railroad bridge, mile 1.07, Norfolk and
Western railroad bridge, mile 1.80-and
Conrail railroad bridge, mile 5.76, all at
Toledo, shall operate as follows:

(1) From April 1 through December 14,
the draws shall open on signal for all

- vessels.

(2) From December 15 through March
31, no bridgetenders are required to be
on duty at the bridges and the draws
shall open on signal for commercial

~ vessels and pleasure craft if at least a

twelve hour advance notice is given.

(d) At all times, the birdges listed in
this section shall open as soon as
possible for public vessels of the United
States, state or local government vessels
used for public safety and vessels in
distress. '

Dated: June 6, 1986.
A.M. Danielsen,

Read Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard Disteict.

|FR Doc. 85-13876 Filed 6-18 86; 8:45 am]
BILLING CODE 4910-14-M

POSTAL SERVICE

39 CFR Part 111

Discontinuance of Post Offices and"
Emergency Suspension of Service

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This revision to existing rules
f

is proposed to reflect the Postal -
Service’s new management
organizational structure, and to
streamline internal procedures by
reducing the number of management
reviews required, eliminating excess
paperwork (including superfluous forms
and transmittal letters), and clarifying
language.

Proposed modifications in current
procedures include transferring final
authority to approve a post office
diseontinuance from the Senior
Assistant Postmaster General,
Operations Group (now designated the
Operations Support Group), to the
Assistant Postmaster General, Delivery
Services Department; eliminating the
intermediate review of proposals at the
regional level of management, changing
the internal flow of documents to reflect
the new management structure of the
Postal Service (including the elimination:
of district offices), and modifying the
language included in each proposal to

" discontinue an office to aveid confused

premature appeals to the Postal Rate
Commission. Other changes are
proposed to clarify the language and
intent of the current regulatiens,
including provisions which indicate
which types of actions are covered by
the rules concerning discontinuance of
post offices and which types of
circumstances may justify the
suspension of operations at an office.
DATE: Comments must be received on or

.before July 19, 1986.

ADDRESS: Written comments should be
mailed or delivered to the Retail and
Customer Services Clerical Operations
Division, Room 7226, 475 L'Enfant Plaza
West SW, Washington, DC 20260-7225.
Copies of all written comments will be
available for inspection and
photocopying between 9:00 a.m. and 4:00
p.m., Monday through Friday, in Room
7228, at the above address.

FOR FURTHER. INFORMATION CONTACT:
Mario Principe, (202) 268-3538.

SUPFLEMENTARY iINFORMATION: A recent
reorganization of the Postal Service's
management structure eliminatedt
district offices and changed the role of
regional offices. The reorganized
structure gives the 74 new field divizions
the responsibility and authority te ’
handle matters, including proposals for
the discontinuance of post offices, which
previously required district and regional
approval. The proposed revision to
existing rules would realign the
discontinuance process to fit with
divisional responsibilities.

The transfer of final reviewing
authority to the Assistant Postmaster
General, Delivery Services Department,
is proposed because the Assistant
Postmaster General is the officer most
directly concerned with the retail and
delivery operations of post offices. The
proposad changes would also reduce the
amount of paperwork generated by post
office discontinuances by eliminating
the review of proposals at intermediate-
levels and by channelling
correspondence directly between the
divisional offices and headquarters.

Existing rules require that the Pastal

Rate Commission’s name and address

appear on the proposal which is posted
at the affected post office for 60 days. At
this stage of the discontinuance process
no final decision has been made, and
this rule has led customers to make
premature appeals to the Postal Rate
Commission. The proposed change
would revise the format of proposals to
eliminate confusion on the part of postal
customers.

Finally, the proposed changes would
clarify the language and intent of the
current regulations. When it adopted the
current procedures for discontinuance of
past offices (42 FR 59082; November 15,
1977), the Postal Service explained that
these rules were intended to apply
solely to any decision to close or
consolidate an independent post office,
not to actions regarding stations,
branches, or contractor operated
facilities such as Community Post
Offices. The propesed changes would
express this intent clearly in the rules
themselves. The proposed changes
would also list additional types of
circumstances which may justify
suspending operations at a post office,
and clarify that the list is intended to be.
illustrative, not ali-inclusive.

Although exempt by 39 U.S.C. 410{a)
from the requirements of the
Administrative Procedure Act regarding
proposed rulemaking, 5 U.S.C. 553{b},
(c), the Postal Service invites public
comments. on the following proposed
revisions of Part 113 of the Domestic
Mail Manual, which is incorporated by
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reference in the Code of Federal
Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111
Postal service.

PART 111—[AMENDED)

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 404, 407, 408, 3001-3011, 3201-3219, 3403~
3405, 3621, 5001; 42 U.S.C. 1973cc-13, 1973cc-.
14.

2. Sections 113.2 and 113.3 of the
Domestic Mail Manual are revised to
read as follows:

113.2 Discontinuance of Post Offices.
.21 Introduction.

.211 Coverage. This part establishes
the rule that govern the Postal Service's
consideration of whether an existing
independent post office should be
discontinued. The rules cover any
proposal to replace an independent post
office with a station, branch, or
contractor-operated community post
office through consolidation with
another independent post office, as well
as any proposal to discontinue an
independent post office without
providing a replacement facility. These
rules do not apply to the relocation of an
independent post office, or to the
discontinuance of a station, branch, or
contractor-operated community post

office administratively attached to an
independent post office.
.212 Requirements of Law. Under 39

United States Code (U.S.C.) 404(b), any .

decision to close or consolidate a post
office must be based on certain specific
criteria. These include the effect on the
community served; the effect on

employees of the post office; compliance

with Government policy established by
law that the Postal Service shall provide
a maximum degree of effective and
regular postal services to rural areas,
communities, and small towns where
post offices are not self-sustaining; the

*economic savings to the Postal Service;

.and any other factors determined to be
necessary by the Postal Service. In
addition, certain mandatory procedures
apply:

a. The public must be given 60 days
notice of a proposed action in order to
enable the persons served by a post
office to evaluate the proposal and
provide comments.

b. Any final determination to close or
consolidate a post office, after public
comments are received and taken into
account, must be made in writing and
must include findings covering all of the
required considerations.

c. The written determination must be
made available to the persons served by
the office at least 60 days before the
discontinuance takes effect.

d. Within the first 30 days after the
written determination is made available,
any person regularly served by the

affected post office may appeal the
decision to the Postal Rate Commission.
. e. The Commission may affirm the
determination of the Postal Service or
return the matter for further
consideration but may not modify the
determination. :

f. The Commission is required by 39
U.S.C. 404(b)(5) to make a determination
on the appeal no later than 120 days
after receiving the appeal.

g- A summary table of the notice and
appeal periods under the statute or
these regulations appears in Exhibit
113.212.

.213 Additional Requirements.
Section 113.2 includes: (a) rules to
ensure that the community’s identity as
a postal address will be preserved and
(b) rules for consideration of a proposed
discontinuance and for its -~
implementation if approved. These rules
are designed to ensure that the reasons
which lead a Field Division General
Manager/Postmaster, to propose the
discontinuance of a particular post
office are fully articulated and disclosed
at a stage that will enable customer
participation to make a helpful
contribution toward the final decision.

.22 Preservation of Community
Address.

.221 Policy. The Postal Service
permits the use of a community’s
separate address to the extent
practicable.
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PUBLIC NOTICE OF PROPOSAL

60-DAY °

COMMENT PERIOD

h |

AS LONG AS NEEDED
FOR CONSIDERATION OF
COMMENTS AND INTERNAL

REVIEW

&

PUBLIC NOTICE OF FINAL DECISION

CONSIDERATION

AND DECISION

‘ |

30 DAYS FOR

FILING ANY ~ AT LEAST
APPEAL 60-DAY WAIT

BEFORE CLOSING
POST OFFICE

120 DAYS

FOR APPEAL

4

222 Assignment of ZIP Code. The
ZIP Code for each address formerly
served from the discontinued post office
ordinarily should be the ZIP Code of the
facility providing replacement service to
that address. In appropriate
circumstances, the ZIP Code originally
assigned to the discontinued post office
may be retained if the responsible Field
Division General Manager/Postmaster

Exhibit 113.212

submits a request with justification to
the Office of Address Information
Systems, Headquarters, before the
proposal to discontinue the post office is
posted.

a. In the case of a consolidation, the
ZIP Code provided for the replacement
community post office, station, or
branch will be (1) either the ZIP Code
originally assigned to the discontinued

post office or (2) the ZIP Code of the
replacement facility's parent post office,
whichever provides the most
expeditious distribution and delivery of
mail addressed to the customers of the
replacement facility.

b. If the ZIP Code is changed and the
parent post office is a multi-ZIP Coded
office, the ZIP Code must be that of the
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delivery area within which the facility is
located.

" .223 Post Office Name in Address. If
all of the delivery addresses using the
name of the post office to be
discontinued are assigned the same ZIP
Code, each customer may continue to
use the name of the discontinued post
office in his address, instead of changing
to or adding the name of the post office
from which delivery is provided after
the discontinuance.

.224 Name of Facility Established By
Consolidation. If a post office to be
discontinued is to be consolidated with
one or more other post offices, by
establishing in the place of the
discontinuzd post office, a community
post office, classified or contract station,
or branch affiliated with another post
office involved in the consolidation, the
name of the replacement until will be
the same as the name of the
discontinuad post office.

225 Listing of Discontinued Post
Offices. The names of all post offices
discontinued after March 14, 1977, are
listed in an appropriate manner in
Postal Service official directories, such
as Publication 65, National Five-Digit
ZIP Code and Post Office Directory, for
mailing address purposes only. The ZIP
Codes listed for discontinued offices
will be those assigned in accordance
with 113.2.

.23 Initial Proposal

.231 General. If Field Division
General Management/Postmaster
believes that the discontinuance of a
post office within his or her
responsibility may be warranted, the
Field Division General Manager/
Postmaster:

a. Must apply the standards and
procedures in 113.23 and 113.24.

b. Must investigation the situation.

¢. May propose that the post office be
discontinued.

.232 Cgnsolidation. The proposed
acticn may include a consolidation of
post offices to substitute a community
post office or a classified or contract
station of branch for the discontinued
post office:

a. If the communities served by two or
more post offices are being merged into
a single incorporated village, town, or
city; or '

b. If providing a replacement facility
is necessary to maintain regular and
effective service to the area served by
the post office being considered for
discontinuance.

.233 Views of Postmasters. Whether
the discontinuance under consideration
involves a consolidation or not, the Field
Division General Manager/Postmaster
must:

a. Discuss the matter with the
postmaster (or the officer-in-charge, if
there is a vacancy in the postmaster
position) of the post office being
considered for discontinuance, and with
the postmaster of any other post office
that would be affected by the ghange:
and

b. Encourage these officials to submit
their comments and suggestions in
writing to be made part of the record for
further consideration and review of the
proposal.

.234 Preparation of Written
Proposal. The Field Division General
Manager/Postmaster must gather and
preserve for the record all
documentation used to assess the
proposed change. If the Field Division
General Manager/Postmaster believes
the proposed action is warranted, he or
she must prepare a document entitled,
“Proposal to [Close] [Consolidate] the
[Name] Post Office.” This document
must provide a description and analysis
of the proposal that is sufficient to
disclose both to higher management and
to the persons served by the affected
post office the nature and justification of
the propesed changes in service. The
written proposal must address each of
the following matters in separate
sections:

a. Responsiveness to Community
Postal Needs. The proposal must take
into account the policy of the
Government, as established by law, that
the Postal Service shall provide a
maximum degree of effective and
regular postal services to rural areas,
communities, and small towns where
post offices are not self-sustaining. The
proposal should contrast the services
available before and after the proposed
change; should describe how the
changes respond to the postal needs of
the persons served by the post office;
and should highlight any particular
aspects of service that might be less
advantageous to the persons served as
well as those that would be more
advantageous.

b. Effect on Community. The proposal
must include an analysis of the effect

- that the proposed discontinuance might

have on the community served by the
affected post office. The application of
the requirements in 113.22 must he
discussed and taken into account.

c. Effect on Employees. The written
proposal must include a summary of the
contemplated effect of the proposed
change on the postmaster and any
supervisors and other employees of the
post office proposed for discontinuance.
(The Field Division General Manager/
Postmaster must suggest measures to
comply with personnel regulations

related to the discontinuance and

- consolidation of post offices.)

d. Economic Savings. The proposal
must include an analysis of the
economic savings to be gained by the
Postal Service from the proposed action,
including the cost or savings expected
from each of the major factors
‘contributing to the overall estithate.

e. Other Factors. The proposal should
include an analysis of any other factors
that the Field Division General
Manager/Postmaster determines are
necessary to a complete evaluation of
the proposed change, to be weighed in
favor, or to be weighed in favor, or to be
weighed against the proposed action.

f. Summary. The proposal must
include a summary that explains why
the proposed action is considered
necessary, including an assessment of
how those factors supporting the need
for the proposed change outweigh any
negative factors. In taking competirg
congsiderations into account, the need to
provide regular and effective service
must be paramount.

g. Notice. The proposal must include
the following notice:

THIS IS A PROPOSAL. ITISNOT A .
FINAL DETERMINATION TO [CLOSE]
[CONSOLIDATE] THIS POST OFFICE.

If a final determination is made to
[close] [consolidate] this post office,
after public comments on this proposal
are received and taken into account, a
notice of that final determination will be
posted in this post office.

The final determination will contain
instructions on how affected customers
may appeal that decision to the Postal
Rate Commission.

.24 Notice, Public Comment, and
Record.

.241 Posting Proposal and Comment
Notice. A copy of the written proposal,
together with a signed invitation for
comments, must be prominently posted
in each post office that would be
affected. The invitation for comments
must:

a. Include a request that interested
persons provide written comments -
within 80 days, to a stated address,
offering specific opinions and
information, favorable or unfavorable,
regarding the potential effect of the
proposed change on postal services and
on the community:

b. Indicate that copies of the proposal
with attached optional comment forms
are available upon request in the
affected post offices; and

c. Provide a name and telephone
number to call for further information
and questions.
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..242 Proposal and Comment Notice.
The following is a sample format which
‘may be used for the proposal and
comment notice:

Proposal to [Close] {Consolidate) thé
[Name] Post Office and Optional
Comment Form

Attached is a proposal that we are
considering to attempt to provide your
community’s postal service more
economically and efficiently, while also
providing regular and effective service.
Please read the proposal carefully and
then let us have your comments and
suggestions. If you choose, you may use
the form provided below. Your
comments will be carefully considered
and will be made part of a public record.
If you use the form provided below and
need additional room, please attach
additional sheets of paper. Return the
completed form to——— by .

In considering this proposal, if you
have any questions you want to ask a
postal official, you may call whose
telephone number is

L. Effect on Your Postal Services

Please describe any favorable or
unfavorable effects which you believe
the proposal would have on the
regularity or effectiveness of your postal
service.

11. Effect on Your Community

Please describe any favorable or
unfavorable effects which you believe
the proposal would have on your
community. :

L Other Comments .

Please provide any other views or
information which you believe the
Postal Service should consider in
deciding whether to adopt the proposal.
(Date) :

(Signature of Postal Customer)
(Mailing Address)

(City) (State) (Zip Code)

.243 Other Steps. In addition to
providing notice and inviting comment,
the Field Division General Manager/
Postmaster will take any other steps
considered necessary to ensure that the
persons served by the post office
affected understand the nature and
implications of the proposed action (e.g.,
meeting with community groups and
following up on comments received
which seem to be based on incorrect
assumptions or information). Note.—

a. If oral contacts develop views or
information not previously documented,
whether favorable or unfavorable to the
proposal, the Field Division General
Manager/Postmaster should encourage
persons offering the views or
information to provide written

comments, in order to preserve them for
the record.

b. The Field Division General
Manager/Postmaster may not rely, as a
factor in making his or her decision,
upon communications received from
anyone unless submitted in writing for
the record.

.244 Record. The Field Division
General Manager must maintain as part
of the record for his consideration and
for review by the Assistant Postmaster
General. Delivery Services Department,
all of the documentation gathered
concerning the proposed change..
Note.—

a. The record must include all
information that the Field Division
General Manger/Postmaster has
considered, and the decision must stand
on the record. No information or views
submitted by customers may be
excluded, whether or not it tends to
support the proposal.

b. The docket number assigned to the
proposal must be the ZIP Code of the

. office proposed for closing or

consolidation.

c.. The record must include a
chronological index in which each
document contained is identified and
numbered as filed.

d. As written communications are
received in response to the public notice
and invitation for comments, they will
be included in the record.

e. A complete copy of the record must

_be available for public inspection during

normal office hours at the post office
proposed for discontinuance or at the
post office providing alternative service,
if the office to be discontinued was
temporarily suspended in accordance
with 113.3, Emergency Suspension of -
Service, beginning no later than the date

" upon which notice is posted and

extending through the comment period.

f. Copies of documents in the record
shall be provided upon request and
(except for the proposal and comment
form) payment of fees prescribed by
352.6 of the Administrative Support
Manual.

.25 Consideration of Public Comments
and Final Local Recommendation.

.251 Analysis of Comments. After
waiting not less than 60 days after
notice has been posted in accordance
with 113.241, the Field Division General
Manager/Postmaster will prepare an
analysis of the public comments
received, to aid his or her consideration,
and for inclusion in the record. If
possible, comments subsequently
received should also be included in the
analysis. The analysis should list and
briefly describe each of the points which
appear favorable to the proposal and

each of the points which appear
unfavorable to the proposal, and should
identify to the extent possible how
many comments supported each point

© listed.

.252 Reevaluation of Proposal. Upon
completion of the analysis, the Field
Division General Manager/Postmaster
will review the proposal and reevaluate
all of the tentative conclusions
previously made in light of the
additional information and views
received from the public and included in
the record. :

a. Discontinuance not warranted. If
the Field Division General Manager/
Postmaster decides not to proceed with
the proposed discontinuance, the Field
Division General Manager/Postmaster
will post in the post office considered
for discontinuance, a notice that the
proposed closing or consolidation has
been determined not to be warranted.

b. Discentinuance warranted. If the
Field Division General Manager/
Postmaster decides that the proposed
discontinuance is justified, the
appropriate sections of the proposal will
be revised taking into account the
comments received from the public.
Upon completing the necessary
revisions, the Field Division General
Manager/Postmaster will:

{1) Forward the revised proposal -
together with the entire record to the
Assistant Postmaster General, Delivery -
Services Department, for final review.

(2) Attach a certification that all
documents included in the record are
originals or true and correct copies.

.26 Postal Service Decision,

261 General. The Assistant
Postmaster General, Delivery Services
Department or an authorized designee
shall review the Field Division General
Manager/Postmaster’s proposal. This
review, and the decision on the
proposal, must be based on and
supported by the record developed by
the Field Division General Manager/
Postmaster. At the discretion of the
Assistant Postmaster General, the Field
Division General Manager/Postmaster
may be instructed to provide additional
information to supplement the record.

_ Each such instruction, and the response,

shall be added to the record. The
decision on the Field Division General
Manager/Postmaster's proposal, which
shall also be added to the record, may
approve or disapprove the proposal, or
return it for further action, as set forth
below.-

262 Approval. The Assistant
Postmaster General or an authorized ,
designee may approve the Field Division
General Manager/Postmaster’s
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proposal, with or without making fur’
revisions. If approved, the term “Final
Determination” is substituted for
“Proposal” in the title. A copy of the
Final Determination shall be provided to
the Field Division General Manager/
Postmaster. The Final Determination
shall constitute the determination of the
Postal Service for the purposes of 39
U.S.C. 404(b). Each Final Determination
must include the following notices: -

(1) Supporting Materials. Copies of all
materials upon which this Final
Determination is based are available for
public inspection at the (Name) Post
Office during normal office hours.

(2) Appeal Rights. This Final
Determination to (close) (consolidate)
the (Name) Post Office may be appealed
by any person served by that office to
the Postal Rate Commission, 1333 H
Street NW., Suite 300, Washington, DC
20268-0001. Any appeal must be
received by the Commission within 30-
days of the date this Final
Determination was posted. If an appeal
-is filed, copies of appeal documents
prepared by the Postal Rate
Commission, or the parties to the
appeal, will be made available for
public inspection at the (name) Post
Office during normal office hours.

.263 Disapproval. The Assistant
Postmaster General or an authorized
designee may disapprove the Field
Division General Manager/Postmaster's
proposal, and return it and the record to
the Field Division General Manager/
Postmaster with written reasons for
disapproval. The Field Division General
Manager/Postmaster will post a notice
that the proposed closing or
consolidation has been determined not
warranted in each office where notices
were posted under 113.2.

.264 Return for Further Action, The
Assistant Postmaster General or an
authorized designee may return the
Field Division General Manager/
Postmaster’s proposal with written
instructions to give additional
consideration to specific matters in the
record, or to obtain additional
information. All such instructions shall
be included in the record,

.665 Public File. A copy of each Final
Determination, and a copy of each
disapproval of a field Division General
Manager/Postmaster's proposal shall be
placed on file in the Postal Service
Headquarters Library.

.27" Implementation of Final
Determination.

. .271 Notice of Final Determination
to Discontinue Post Office.
a. The Field Division General
Manager/Postmaster will provide notice

of the Final Determination by posting a
copy prominently in the affected post
office or offices. The date of posting
shall be noted on the first page of the
posted copy as follows: “Date of posting
, 19—", The Field Division
General Manager/Postmaster will notify

. the Assistant Postmaster General,

Delivery Services Department in writing
of the date of posting.
b. The Field Division General

-Manager/Postmaster will ensure that a

copy of the completed record is made -
available for public inspection during
normal office hours at the post office or
offices where the Final Determination is
posted, beginning on the posting date
and extending for a period of 30 days.

c. Copies of documentsg in the record
must be provided upon request and
payment of fees prescribed by 352.8 of
the ASM.

272 Implementation of .
Determination Not Appealed. If no

-appeal is filed pursuant to 39 U.S.C.

404(b)(5), the official closing date of the
office will be published in the Postal
Bulletin effective the first Saturday, 90
days after the Final Determination was
posted. A Field Division General
Manager/Postmaster may request
approval of a different date for official
discontinuance by including the request
with the documents submitted to the
Assistant Postmaster General. However,
the post office may not be discontinued
sooner than 60 days after the notice
required by 113.271 is posted.

.273 Actions During Appeal.

a. Implementation of Discontinuance.
If an appeal is filed, the affected post

office may be discontinued, prior to final .

disposition of the appeal, only by
direction of the Assistant Postmaster
General, Delivery Services Department.
However, the post office may not be
discontinued sooner than 60 days after
the notice required by 113.271 is posted.

b. Display of Appeal Documents. The
Rate Application Division, Law
Department, Headquarters will provide
the Field Division General Manager/
Postmaster with copies of the Postal
Rate Commission's service list and all
pleadings, notices, orders, briefs, and
opinions filed in the appeal proceeding.

(1) The Field Division General
Manager/Postmaster will assure that a
copy of each of these documents is
prominently displayed and made
available for inspection by the public in
the post office to be discontinued, or if it
has been or is discontinued, in the post
office or post offices serving the
customers affected. -

(2) All documents except the
Commission’s final order and opinion

* must be dlsplayed until the final order

and opinion are issued. The final order

‘and opinion must be displayed for a

period of 30 days.

.274 Actions Following Appeal
Decision.

a. Determination Affirmed. If the -
Commission dismisses the appeal or
affirms the Postal Service's
determination, the official closing date
of the office will be published in the
Postal Bulletin effective the first
Saturday, 80 days after the Commission
renders its opinion if not previously
implemented under .273a. However, the
post office may not be discontinued '
sooner than 60 days after the notice
required under 113.271 is posted.

b. Determination Returned for Further
Consideration. If the Commission '
returns the matter for further
consideration, the Assistant Postmaster
General, Delivery Services Department,
will direct either (1) that notice be
provided in accordance with 113.262
that the proposed discontinuance has
been determined not to be warranted, or
(2) that the matter be returned to an
appropriate stage under these
regulations for further consideration
according to such instructions as may be
provided.

113.3 Emergency Suspension of
Service.
.31 A Field Division General

. Manager/Postmaster may suspend the

operations of any post office under his
or her jurisdiction when an emergency
or other condition requires such action.
Circumstances which may justify a
suspension include but are not limited to
a natural disaster, the termination of a
lease when other adequate quarters are
not available, the lack of qualified
personnel to operate the office, severe
damage to or destruction of the office,
and the lack of adequate measures to
safeguard the office or its revenues. The
Field Division General Manager/
Postmaster shall provide notice of any
suspension by telephone or TWX to the
Assistant Postmaster General, Delivery
Services Department.

.32 In any such case, if it is proposed
to discontinue a suspended office rather
than restore operations, the procedures
of 113.2 must be followed. All notices
and other documents required to be -
posted or maintained in the office to be
discontinued shall be posted or
maintained in the post office or offices
temporarily serving the customers of the
post office where operations have been
suspended.
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An appropriate amendment to 39 CFR
111.3 to reflect these changes will be
published if the proposal is adopted.
Fred Eggleston, :
Assistant General Counsel, Legislative
Division.

[FR Daoc. 86-13920 Filed 6-18-86; 8:45 am]
BILLING CODE 7710-12-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary '
43 CFR Part 11

Natural Resource Damage
Assessments; Extenslon of Comment
Period

AGENCY: Department of the Interior.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On May 5, 1988, the
Department of the Interior (Department)
proposed a rule establishing simplified
procedures (type “A" procedures) for
assessing damages to natural resources
from a discharge of oil or a release of a

- hazardous substance and compensable
under either the Comprehensive
Environmental Response, ’
Compensation, and Liability Act of 1980
(CERCLA), 42 U.S.C. 9601 et seq., or
under the Clean Water Act (CWA), 33
U.S.C. 1251 et seq. (also known as the
Federal Water Pollution Control Act).
The Department is extending the period
for comment on the proposed regulation
from June 19, 1988, to July 3, 1988.

DATE: Comnments on the proposed rule
(51 FR 16636) must be submitted by July
3, 19886.

ADDRESS: Comments should be sent to:
Keith Eastin, Deputy Under Secretary,
CERCLA 301 Project Director, Room
4354, Department of the Interior, 1801
“C” Street, NW., Washington, DC 20240.
FOR FURTHER INFORMATION CONTACT:
Keith Eastin, (202) 343-5183; David
Rosenberger, (202) 343-1301; or Willie
Taylor, (202) 343-7531. : -
SUFPLEMENTARY INFORMATION: On May
5, 1986, the Department proposed a rule
establishing simplified procedures {type
“A" procedures) for the assessment of
damages for injury to, destruction of, or
loss of natural resources resulting from a
discharge, of oil or a release of a
hazardous substance for the purposes of
CERCLA and section 311(f) (4] and (5) of
the CWA. The May 5, 1986, notice stated
that the proposed rule was being -
developed under a deadline imposed by
the court in State of New Jersey et al. v.
BRuckelshaus et al., Cir. No. 84-1668
(D.C.N.].) (now Thomas), modified on

February 3, 1986, required promulgation
of final “A regulations” on or before
October 7, 1986. Because of that
deadline, the notice stated that
comments on the proposed rule were to
be submitted on or before June 19, 1986.

The Department received numerous
requests from the public for additional
time to comment on this proposed rule.
The Department intends to petition the
court to approve a modification in the
schedule for the promulgation of the
final “A” regulations. While awaiting
the court's ruling on this motion, the
Department is extending the comment
period to July 3, 1988. If the court rules
favorably upon the motion, the comment
period will then be extended further to
ensure that all members of the public -
have adequate time to comment fully on
this proposed rule.

Dated: June 16, 1986.
Keith E. Eastin,
Deputy Under Secretary.
[FR Doc. 88-13852 Filed 6-18-86; 8:45 am]
BILLING CODE 4310-10-14

FEDERAL COMMUNICATIONS
COMMISSION :

47 CFR Part 73
[MM Docket No. 86-231, RM-5293]

Radio Broadcasting Services; Rocky
Mount, VA

AGENCY: Federal Communicatior:s
Commission. -

ACTION: Proposed rule.

sumMMmAny: This document requests
comments on a petition by WNLB Radio,

- Ing., proposing the allotment of Channel

260A to Rocky Mount, Virginia, as that
community's first FM service.

DATES: Comments must be filed on ox
before August 4, 1988, and reply
comments on or before August 19, 1988.
ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the

.FCC, interested parties ghould serve the

petitioners, or their counsel or
consultant, as follows: Peter Gutmann,
Pepper & Corazzini, 1776 K Street NW,,
Washington, DC 20008 (Counsel to
petitioner).

FOR FURTHCR INFORMATICH CONTACT:

"Patricia Rawlings (202) 634-8530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
86-231, adopted May 30, 1986, and
released June 11, 1986. The full text of
this Commission decision is available
for inspection and copying during

normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,

. Washington, DT 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contracts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.
Mark Lipp,

Chief, Allocations Branch, Mass Media
Bureau,

[FR Doc. 86~13885 Filed 6-18-86; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part73
[MM Docket No. 86-144]

Radio Broadéast!ng; Review of
Technical Parameters for FM
Allocations

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; order extending
time.

SUMMARY: Action taken herein extends
the time for filing comments and replies
to comments in response to the Notice of
Proposed Rule Making in MM Docket
No. 86-144 (51 FR 15927, April 29, 1986).
This notice requested comment on
amendment of the Commission’s Rules
regarding the technical parameters of
the FM Allocation rules. The extension
of time was requested by the National |

" Association of Broadcasters.

DATES: Comments are due on or before
August 11, 1986, and replies to
comments are due on or before August
26, 1988.

ADDRESS: Federal Communications
Commission, Washington, DC 20554.
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FOR FURTHER INFORMATION CONTACT:
Michael Lewis, Mass Media Bureau,
(202) 632-9660.

SUPPLEMENTARY INFORMATION:

Order Extending Time for Filing
Comments to Notice of Proposed Rule °
Making

[MM Docket No. 86-144]

In the matter of review of Technical
Parameters for FM Allocation Rules of Part
73, Subpart B, FM Broadcast Stations.

Adopted: June 10, 1986.

Released: June 12, 1986. -

By the Chief, Mass Media Bureau.

1. The deadlines for filing comments
and reply comments in this proceeding
are currently June 12, 1986 and June 27,
1988, respectively. On June 2, 1986, the
National Association of Broadcasters
(NAB) filed a motion to extend these
deadlines 60 days to August 11, 1986 and
August 26, 1986.

2. In support of its motion, NAB states
that the Notice of Proposed Rule Making
in this proceeding seeks comment on
several complex issues regarding the
technical parameters of the FM
allocation rules and that the allotted
time for filing comments is inadequate
to analyze and respond to all issues
raised. In particular, the NAB states that
issue 5, which deals with the
intermediate frequency taboos of FM
allocations, cannot be adequately
addressed without extensive testing of
current FM receivers. Thus, the NAB
requests the extension of time to
perform such testing. Finally, the NAB
notes that while the other issues in
question do not require testing, they are
of extreme importance to broadcasters
and the additional time would be
beneficial in formulating an informative
response to the Commission.

3. We recognize that the subject
Notice did include many complex
proposals and that issue 5 is the most
technically challenging. Therefore, we
will extend the comment period as
requested by the NAB. We believe that
this will provide the NAB and others
with sufficient time to adequately
review this matter.

4. Accordingly, it is ordered that the
time for filing comments to the above
referenced Notice is extended to and
including August 11, 1986 and August 26,
1986, for reply comments,

5. This action is taken pursuant to the
authority found in sections 4(i), 5(c)(1),
and 303(r) of the Communications Act of
1934, as amended, and section 0.281 of
the Commission’s Rules.

Federal Communications Commission.
James C. McKinney,

Chief, Mass Media Bureau.

[FR Doc. 86-13884 Filed 6-18-86; 8:45 am]
BILLING CODE 6712-01-M '

oo

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened wildlite

. and Plants; Extension of Comment

Perlod on Proposal to Reclassify
Ranched Nile Crocodile Populations in
Zimbabwe from Endangered to
Threatened by Similarity ot
Appearance

AGENcY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Service extends the
comment period on a proposed rule to
reclassify ranched Nile crocodile
populations in Zimbabwe from
endangered to threatened by similarity
of appearance.

DATES: Comments on this proposal must

. be received by July 10, 1986.

ADDRESS: Comments and other
information concerning the proposal
should be sent to the Associate
Director—Federal Assistance/Office of
Endangered Species, U.S. Fish and .

Wildlife Service, Washington, DC 20240.

Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

SUPPLEMENTARY INFORMATION:
Background

The Nile crocodile occurs along the
lower Nile, and in parts of tropical and
southern Africa, and Madagascar. In
Zimbabwe, there are five ranches that
raise Nile corcodiles for the purpose of
exporting skins. In 1983, the Conference
of the Parties to the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) moved ranched Nile Crocodile
populations in Zimbabwe from
Appendix I to II. This change in status
recognizes that ranched populations are
not in immediate danger of extinction,
but that there is still a need to regulate
trade of these animals. :

On March 7, 1986 (51 FR 7965), the
Service published a proposed rule to
reclassify ranched Nile crocodiles in
Zimbabwe from endangered to
threatened by similarity of appearance

under section 4 of the Endangered

Species Act of 1973, as amended, 16
U.S.C. 1533. Because the Government of
Zimbabwe did not have enough time to
comment on the proposed rule, and
because the Service desires to avail
itself of the most complete and current
information available in deciding a final
course of action, the period for comment
on this proposal is extended to July 10,
1986. All information received by July
10, 1986 will be considered. The Service
hereby requests all interested parties to

* provide any-additional information

regarding ranched populations of Nile
crocodiles in Zimbabwe.
Authority.—~Endangered Species Act of 1973
(18 U.S.C. 1531 et seq.; Pub. L. 93-205, 87 Stat.
884; Pub. L. 94-359, 90 Stat. 911; Pub. L. 95~
632, 92 Stat. 3751; Pub. L. 96-159, 93 Stat. 1255;
Pub. L. 97-304, 96 Stat. 1411).

List of Subjects in 50 CFR Part 17
Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).
Dated: May 30, 1986.
P. Daniel Smith,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 86-13826 Filed 6-18-86; 8:45 am]
BILLING CODE 4310-55-M

v

DEPARTMENT OF COMMERCE

National Oceanic and Atomospheric
Administration

50 CFR Part 652

Atlantic Surf Clam and Ocean Quahog
Fisheries; Public Hearing .

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

AcTioN: Notice of public hearing.

SUMMARY: The Mid-Atlantic Fishery
Management Council will hold a public
hearing for the purpose of public input
on whether the quarterly surf clam
allocations for the Georges Bank Area
should be revised and whether the
quarterly and annual surf clam quarterly
quota adjustment provision should be
revised. : .

DATE: The hearing will be held at 3:45
pm on Tuesday, July 8, 1986. Comments
on the issue must be received on or
before July 21, 1986.

ADDRESSES: The hearing will be held at
the Days Inn, 100 Hopkins Place,
Baltimore, MD 21201. Comments on the
issue should be sent to Mr. John C..
Bryson, Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115 Federal Building, 300 South New
Street, Dover, DE 19901.
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FOR FURTHER INFORMATION CONTACT:
John C. Bryson, (302) 674-2331.
SUPPLEMENTARY INFORMATION: The
regulations implementing Amendment 6
to the Fishery Management Plan for the
Atlantic Surf Clam and Ocean Quahog
Fisheries were published on August 14,
1985, (50 FR 32707) and May 12, 1986, (51
FR 17346). The regulations contain at

§ 652.21(c)(2) a provision that the annual
surf clam’quota for the Georges Bank
Area is divided into quarterly quotas,
with the first and fourth quarters
(January-March and October-December)
each allocated 10 percent of the annual
quota and the second and third quarters

{April-June and July-September) each
allocated 40 percent of the annual quota.
The regulations contain, at § 652.21(a)(3)
for the Mid-Atlantic Area; at

§ 652.21{b)(3} for the Nantucket Shoals
Area; and at § 652.21(c)(3) for the
Georges Bank Area, a provision that if
the catch of surf clams falls more than
5,000 bushels of the quarterly quota for
the Area, the Secretary will add the
amount of the shortfall to the succeeding
quarterly quota; that if the actual catch
exceeds the quarterly quota, the amount
of the excess will be deducted from the
succeeding quarterly quota; and that
adjustments from the last quarterly

period would be carried over to the first
quarterly period of the next year, gxcept
that no more than 10 percent of the
annual quota may be carried over into
the next year for the Nantucket Shoals
and Georges Bank Areas. '

The Council is seeking public
comment on whether any or all of those
provisions should be revised at this
time.

Dated: June 16, 1986.
Morris M. Pallozzi,
Director, Office of Enforcement.

"[FR Doc. 86-13929 Filed 6-18-86; 8:45 am]

BILLING CODE 3510-22-M
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DEPARTMENT OF AGRICULTURE
Soll Conservation Service

Felts Park Critical Area Treatment
RC&D Measure, Virginia

AGENCY: Soil Conservation Service,
USDA. .

ACTION: Notice of a finding of no
significant impact.

SUMMARY: Pursuant to section 102(2](C]
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Felts Park Critical Area Treatment
RC&D Measure, City of Galax, Virginia.
FOR FURTKER INFORMATION CONTACT:
Mr. James W. Spieth, Acting State
Conservationist, Soil Conservation
Service, 400 North Eighth Street,
Richmond, Virginia 23240-9999,
telephone {804) 771-2455.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. James W. Spieth, Acting
State Conservationist, has determined
that the preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
constructing 400 feet of diversion and
seeding 0.25 acres of eroding park land
in the City of Galax, Virginia.

The Notice of Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various

Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Mr. James W. Spieth, Acting State
Conservationist.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Executive Order
12372 regarding inter-government review of
federal and federally-assisted programs and
projects is applicable)

Dated: June 11, 19886.

James W. Spieth,

Acting State Conservationist.

[FR Doc. 86-13911 Filed 6-18-86; 8:45 am]
BILLING CODE 3410-16-M

MchMillan Park Critical Area Treatment
RC&D Measure Plan, Arkansas

AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of a finding of no
significant impact.

SUMMARY: Purguant to section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on ,
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 850); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
McMillan Park RC&D Measure Plan, -
Polk County, Arkansas.

FOR FURTHER INFORMATION CONTACT:
Jack C. Davis, State Conservationist,
Soil Conservation Service, 2405 Federal
Office Building, 700 West Capitol
Avenue, Little Rock, Arkansas 72201,
telephone (501) 378-5445.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environmental. As a result of these
findings, Jack C. Davis, State
Conservationist, has determined that the

. preparation and review of an

environmental impact statement are not
needed for this project.

The measure concerns a plan for the
treatment of approximately two acres of
critically eroding area in McMillan Park
which is located within the city of Mena,
Arkansas. These critically eroding areas-
will be treated by shaping, grading,
vegetating, stabilizing streambanks and
providing subsurface dramage for wet
areas.

The Notice of a Finding of No
Significant Impact (FNSI} has been
forwarded to the Environmental -
Protection Agency and to various
Federal, state, and local agencies and
interested parties. A limited number of
copies of the FNSI are available to fill
copy requests at the above address.
Basic data developed during the
environmental assessment are on file
and may be reviewed by contacting Jack
C. Davis.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federa! Register.
“(This activity is listed in the Catalog of
Federal Domestic Assistance under No.
10.804—Watershed Protection and Flood
Prevention—and is subject to the provisions
of Executive Order 12372 which requires
intergovernmental consultation with State
and local officials)”

Dated: June 10, 1988.

Jack C. Davis,

State Conservationist.

[FR Doc. 86~13809 Filed 6-18-86; 8:45 am]
BILLING CODE 3410-16-M

Avallability of a Record of Decision,
Middle Grave Creek Watershed, West
Virginia

AGENCY: Soil Conservation Service.

AcTioN: Notice of availability of a
record of decision.

suMmMARY: Rellin N. Swank, responsible
Federal official for projects
administered under this provisions of
Pub. L. 83-566, 16 U.S.C. 1001-1008, in
the State of West Virginia, is hereby
providing notification that a record of
decision to proceed with the installation
of the Middle Grave Creek Watershed
project is available. Single copies of this
record of decision may be obtained from
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Rollin N. Swank at the address shown
below.

FOR FURTHER INFORMATION CONTACT:
Rollin N. Swank, State Conservationist,
Soil Conservation Service, 75 High
Street, Room 301, Morgantown, West
Virginia 26505, telephone (304) 291-4151.

Dated: June 10, 1986. i
(Catalog of Federal Domestic Assistance
Program No. 10.804, Watershed Protection
and Flood Prevention. State and local review
procedures for Federal and federally assisted
programs and projects are applicable)
Rollin N. Swank,
State Conservationist. X
[FR Doc. 86-13807 Filed 6-18-86; 8:45 am]
BILLING CODE 3410-16-M

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Meeting

AGENCY: Architectural and

Transportation Barriers Compliance
Board.

ACTION: Notice of ATBCB meeting.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (ATBCB) has scheduled a meeting
to be held from 10:00 am to 1:00 pm, on
Wednesday, June 25, 1986, to take place
ir Department of Transportation
Conference Room 2230, 400 Seventh
Street SW, Washington, DC.

. Items on the agenda: presentation of

" FY 1988 budget request; procedures for
reprogramming funds; publication of
section 540 rule (if approved by Justice);
ATBCB draft comments on USPS Interim
Standards for leased buildings; report on
aircraft boarding chairs contract; report
on hand anthropometrics contract.
DATE: Wednesday, June 25, 1986—10:00
am-1:00 pm. :
ADDRESS: Department of Transportation
Conference Room 2230, 400 Seventh
Street SW., Washington, DC.

All other committees of the ATBCB
will meet on Monday and Tuesday, June
23 and 24, 1986, in the Department of
Transportation Conference Room 2230,
400 Seventh Street SW., Washington,

- DC.
FOR FURTHER INFORMATION CONTACT: .
Larry Allison, Special Assistant for

External Affairs, (202) 245-1591 (voice or
TDD).

Margaret Milner,

Executive Director. ‘

(FR Doc. 86-13806 Filed 6-18-86; 8:45 am]
BILLING CODE 6820-8P-M

- DEPARTMENT OF COMMERCE

International Trade Administration

Antidumping or Countervailing Duty

Order, Finding, or Suspended

Investigation; Opportunity To Request
* Administrative Review

Correction -

In FR Doc. 86-13085 appearing on
page 21011 in the issue of Tuesday, June
10, 1986, make the following correction:

In the third column, in the table, the
period for “Carbon Black from Mexico"
(next to last entry) should read “01/01/
85-12/31/85".

BILLING CODE 1505-01-8

[Docket Number 1617-01 and 1618-01]

Datalec, Ltd. and Bryan V. Willlamson,
Respondents; Order

On May 15, 1986, the Administrative
Law Judge issued his Decision and
Order in the matter of Datalec, Ltd. and
Bryan V. Williamson which was
referred to me pursuant to section 13(c)
of the Export Administration Act of
1979, 50 U.S.C. app. 2401-2420 {1982), as
amended by the Export Administration
Act Amendments of 1985, Pub. L. 99-64,
99 Stat. 120 (July 12, 1985) and 15 CFR
338.8(a) for final action.

In 1968, Williamson was denied all
U.S. export privileges for an indefinite
period. Upon general review of the
denial order, Williamson's denial period
was set to a fixed date terminating on
May 31, 1981. Between January 1980 and
July 1980, Williamson, acting as
managing director and majority
shareholder of Datalec, Ltd., caused,
aided and abetted Datalec's
participation in 3 U.S. export
transactions. By his involvement in the 3
U.S. export transactions, Williamson
violated the terms of the denial order
and §§ 367.2 and 387.4 of the Export

. Administration Regulations.

Datalec, Ltd. engaged in the 3 export
transactions involving a person subject
to a denial order. Datalec, Ltd. was
named ultimate consignee in each of the
3 aforementioned export transactions.
Datalec, Ltd. violated § 387.12 because it
participatéd in the transaction involving
Williamson (a denied party). The
Administrative Law Judge issued an
order denying export privileges to
respondents for twenty years.

The appropriate sanction in this case
is a denial period limited to 20 years.
Evidence adduced at the Hearing
supports a finding of “related person™
status to the following company and
individuals who are accordingly subject
to the provisions of this order:

Datagon, GmbH, Bruehler Strasse 2,500
Cologne 50, Federal Republic of
Germany

Ivor Edwards, 33 Stuckton Road,
Newport Givent, Wales, UK.

" Christopher A. Carrigan, #4 St. Mary's,

Close Bransgore Christ Church,
Dorset, England.

Additionally, I remand to the |
Administrative Law Judge (AL]) the
related party issue as to Martin Coyle,
Swerther Strasse 195, D-5050 Bruel,
Federal Republic of Germany, for
additional review of information
concerning Mr. Coyle's status. Mr. Coyle
will have fifteen (15) working days from
the date of this Order to provide the ALJ
with such information as he desires. If
he provides no additional information
within such period, then this Order shall
apply to him as final agency action as
though no extension of time has been
granted. If he does provide information
in a timely fashion, the ALJ] will have
five (5} working days from the date of
receipt to issue his decision as to Mr.
Coyle. v

Having affirmed the record and based
on the facts addressed in this case, I
affirm the Order of the Administrative
Law Judge. This constitutes final agency
action on this matter, except as to Mr.
Coyle.

Dated: June 18, 1988.

Paul Freedenberg, .
Assistant Secretary for Trade Administration.
{FR Doc. 86-13861 Filed 6-18-86; 8:45 a.m.]
BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

{P108H]

Application for Marine Mamma! Permit;
Marine Animal Productions, Inc.

Notice is hereby given that an
Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407), and the Regulations Governing’
the Taking and Importing of Marine
Mammals {50 CFR Part 216).

1. Applicant: a. Name Marine Animal
Productions, Inc. b. Address P.O. Box

4078, Gulfport, Mississippi 39502-4078.

2. Type of Permit: Public Display.

3. Name and Number of Marine
Mammalg: Atlantic bottlenose dolphins
(tursiops truncatus) 8, California sea
lions (Zalophus californianus) 4.

4. Type of Take: Beach stranded and/
or captive born California sea lions will
be taken. Atlantic bottlenose dnlphins
will be captured. .
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5. Location of Activity: California, and
between Mobile Bay and Mississippi
River.

6. Period of Activity: 3 years.

The arrangements and facilities for
transporting and maintaining the marine
mammals requested in the above
described application have been
inspected by a licensed veterinarian,
who has certified that such
arrangements and facilities are
adequate to provide for the well-being of
the marine mammals involved.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, U.S.
Department of Commerce, Washington,
DC 20235, within 30 days of the
publicatien of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the. discretion of the
Assistant Administrator for Fisheries.

All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above application are available
for review in the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street, NW., Washington,
DC;

Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Boulevard, St. Petersburg, Florida 33702;
and )

Director, Southwest Region, National
Marine Fisheries Service, 300 South
Ferry Street, Terminal Island, California
90731-7415.

Dated: June 11, 1986.
" Samuel W. McKeen,

Chief of Management and Budget Staff,
National Marine Fisheries Service.

[FR Doc. 86-13931 Filed 6-~18-88; 8:45 am]
BILLING CODE 3510-22-M ‘

Marine Mammals; Issuance of General
Permit . -

A general permit was issued on June
16, 1986, to FEDERPESCA, Rome, Italy
to take marine mammals incidental to
commercial fishing operations under

Category 1: Towed or Dragged Gear
pursuant to 50 CFR 216.24.

The genreal permit allows the taking
of not more than 60 cetaceans annually
by certificate holders operating under
this permit within the U.S. fishery
conservation zone of the North Atlantic
Ocean. The permit is valid until
December 31, 1986.

This general permit is available for
public review in the office of the
Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street, NW., Washington,
DC.

Dated: June 16, 19886.

William G. Gordon,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 86-13866 Filed 6-18-86; 8:45 am]
BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

import Restraint Limits for Certain
Cotton Textife Products Produced or
Manufactured in Nepal Under a New
Bilateral Agreement

June 13, 1986.

The Chairman of the Committee for
the Implementation of Textile
Agreements [CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on June 20, 1986.
For further information contact Ann
Fields, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce (202) 377~
4212.

Background

The Governments of the United States
and Nepal have exchanged diplomatic
notes dated May 30 and June 1, 19886,
establishing a new Bilateral Cotton
Textile Agreement for the period
beginning on October 1, 1985 and
extending through December 31, 1990.
The agreement establishes specific
import limits for cotton textile products
in Categories 340 (men's and boys’
woven shirts), 341 (women'’s, girls’ and
infants’ woven blouses and shirts), and
342 (women's, girls' and infants' cotton
skirts), produced or manufactured in
Nepal and exported during the
agreement year which began on January
1, 1986 and extends through December
31, 1986. It was also agreed under the
terms of the new bilateral agreement to
establish a specific limit for playsuits in
Category 337, exported during the
fifteen-month period which began on

October 1, 1985 and extends through
December 31, 1986. This limit will
supersede the limit previously
established for this category for goods
exported during the twelve-month
period which began on September 29,
1985 and extends through September 28,
1986.
~ In the letter published below, the
Chairman of the Committee for the
Implementation of Textile Agreements
directs the Commissioner of Customs to
prohibit entry into the United States for
consumption, or withdrawal from
warehouse for consumption, of textile
products in the foregoing categories,
produced or manufactured in Nepal, in
excess of the designated restraint limits.
. A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (48 FR

. 13397), June 28, 1984 (49 FR 26622), July

16, 1984 (49 FR 28754), November 9, 1984
(49 FR 44782}, and in Statistical
Headnote 5, Schedule 3 of the Tariff
Schedules of the United States
Annotated (1986).

This letter and the actions taken
pursuant to it are not designed-to
implement all of the provisions of the
bilateral agreement, but are designed to
assist only in the implementation of
certain of its provisions.

Leonard A. Mobley,

. Acting Chairman, Committee for the

Implementation of Textile Agreements.
June 13, 1986.

Commissioner of Customs,
Department of-the Treasury, Washington, DC
20229 :

Dear Mr. Commissioner: This directive
cancels and supersedes the directive of
December 23, 1985 concerning cotton textile
products in Category 337, produced or
manufactured in Nepal and exported during
the twelve-month period which began on
September 28, 1985 and extends through
September 28, 1986.

Under the terms of section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1845); pursuant to the Bilateral Cotton
Textile Agreement of May 30 and June 1,
1988, between the Governments of the United
States and Nepal; ‘and in accordance with the
provisions of Executive Order 11651 of May 3,
1972, as amended, you are directed to
prohibit, effective on June 20, 1888, entry into
the United States for congumption and
withdrawal from warehouse for consumption
of cotton textile products in the following

- categories, produced or manufactured in

Nepal and exported during the twelve-month
period which began on January 1. 1886 and
extends through December 31, 1986, in excess
of the following restraint limits:
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12-
month
Category restraint
fimits *
{dozen)
340 180,000
341 ; 600,000
342 100 000

! The limits have not been adlusted to _account for any
imports exported after December 31, 1985 in the case ol
Categories 340, 341 and 342 and after September 10, 1985
in the case of Category 337. Charges for Category 337
during the period October 1, 1985 through March 31, 1986
amounted to 19,269 dozen. Charges for categories 340 341
and 342 amounted to 67,284 dozen, 69,076 dozen, and
7,172 dozen, respectively, for the penod January 1, 1986
through March 3t, 1986.

Textile products in Categories 340, 341, and
342 which have been exported to the United
States prior to January 1, 1986 shall not be
subject to this directive.

Textile products in Categories 340, 341, and
342 which have been released from the
custody of the U.S. Customs Service under
the provisions of 19 U.S.C. 1448(b) or
1484(a)(1)(A) prior to the effective date of this
directive shall not be denied entry under this
directive.

Also effective on June 20, 1986, you are
further directed to prohibit entry for
consumption and withdrawal from
warehouse for consumption for cotton textile
products in Category 337, produced or
manufactured in Nepal and exported during
the fifteen-month period which began on
October 1, 1985 and extends through
December 31, 1986, in excess of 93,750
dozen.!

Textile products in Category 337 which
have been exported to the United States prior
to October 1, 1985 shall not be subject to this
directive.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
bilateral agreement of May 30 and June 1,
1986, between the Governments of the United
States and Nepal which provide, in part, that;
(1) restraint limits'may be exceeded by
designated percentages; (2) restraint limits
may be increased by carryover and
carryforward up to 11 percent of the
applicable category limit; and (3)
administrative arrangements or adjustments
may be made to resolve minor problems
arising in the implementation of the
agreement. Any appropriate future
adjustments under the foregoing provisions of
the bilateral agreement will be made to you
by letter.

A description of-the textile categories in
terms of T.5.U.S.A. numbers was published in
the Federal Register on December 13, 1982 (47
FR 55709), as amended on April 7, 1983 {48 FR
15175), May 3, 1983 (48 FR 19924), December
14, 1983 (48 FR 55607), December 30, 1983 (48
FR 57584), April 4, 1984 (49 FR 13397), June 28,
1984 (49 FR 26622), July 16, 1984 (49 FR 28754),
November 9, 1984 (49 FR 44782), and in

! The limits have not been adjusted to account for
any imports exported after December 31, 1885 in the
case of Categories 340, 341 and 342 and after
September 30, 1985 in the case of Category 337.
Charges for Category 337 during the period October
1, 1985 through March 31, 1986 amounted to 19,269
dozen. Charges for categories 340, 341 and 342
amounted to 67,294 dozen, 60,076 dozen, and 7,172
dozen, respectively, for the period January 1, 19868
through March 31, 1988.

Statistical Headnote 5, Schedule 3 of the
Tariff Schedules of the United States
Annotated (1988).

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the forelgn affairs
exception to the rulemakmg provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Leonard A. Mobley,

Acting Chairman, Committee for the ~.

Implementation of Textile Agreements.
(FR Doc. 88-13862 Filed 6-18-86; 8:45 am]
BILLING CODE 3510-DR-M

DEPARTMENT OF DEFENSE
Department of the Air Force

Air Force Reserve Officer Training
Corps Advisory Committee, Meeting

May 1, 1988.

The Air Force Reserve Officer
Training Corps (AFROTC) Advisory
Committee will meet on July 15, 1986,
from 8:15-a.m. to 4:30 p.m. and on July
16, 1986, from 8:15 a.m. to 12:00 p.m. at
Air Force Reserve Officer Training
Corps Headquarters, Building 500, Room
19, Maxwell Air Force Base (AFB),
Alabama.

The AFROTC Advisory Committee
meets to offer advice, views, and
recommendations regarding the

- educational mission of AFROTC. The

Committee is an external source of
expertise and serves in an advisory
capacity to the Commander, Air
Training Command and the
Commandant, AFROTC.

Meeting is open to the public.

For further information, contact Air
Force Reserve Officer Training Corps
Advisory Committee, Dr. Grover E.
Diehl, Project Officer, AFROTC/XPX,
Maxwell AFB, Alabama 36112-6663,
telephone (205) 293-7856.

Patsy ]. Conner,

-Air Force Federal Register Liaison Officer.
{FR Doc. 86-13900 Filed 6-18-86; 8:45 am}
BILLING CODE 3910-01-M

'

Department of the Navy

Naval Research Advisory Committee;
Closed Meeting

Pursuant to the provisions of the -
Federal Advisory Committee Act (5
U.S.C. app.), notice is hereby given that
the Naval Research Advisory
Committee Panel on U.S. Navy Anti-

Submarine Warfare Technology 1986- -
1996 will meet on July 8-9, 19886, at the
Naval Research Laboratory, Building 43,
Washington, DC. The meeting will
commence at 8:30 a.m. and terminate at
5:30 p.m. on July 8; and commence at
8:30 a.m. and terminate at 5:00 p.m. on
July 9, 1986. All sessions of the meeting
will be closed to the public.

The purpose of the meeting is to
evaluate the security of the present and
future U.S. Navy surface fleet and
undersea surveillance systems. The
agenda will include technical briefings
on the threat, surface ASW response,
strategic and tactical performance
requirements, undersea surveillance,
and emerging technology. These
briefings will contain information that is
specifically authorized under criteria
established by Executive order to be
kept secret in the'interest of national
defense and is in fact properly classified
pursuant to such Executive order. The
classified and nonclassified matters to
be discussed are so inextricably
intertwined as to preclude opening any
portion of the meeting. Accordingly, the
Secretary of the Navy has determined in
writing that the public interest requires
that all sessions of the meeting be
closed to the public because they will be
concerned with matters listed in section
552b(c)(1) of title 5, United States Code.

For further information concerning
this meeting contact: Commander T.C.
Fritz, U.S. Navy, Office of Naval
Research {Code 100N), 800 North Quincy
Street, Arlington, VA 22217-5000,
Telephone number (202) 696—4870.

Dated: June 16, 1986.
Harold L. Stoller, Jr.,
Commander, JAGC, U.S. Navy Federal
Register Liaison Officer.
[FR Doc. 86-73872 Filed 6-18-86; 8:45 am]
BILLING CODE 3810-AE-M

Naval Research Advisory Committee;
Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. app.), notice is hereby given that
the Naval Research Advisory
Committee will meet July 14-18, 1986
and July 21-25, 1986, at the Naval Ocean
Systems Center, San Diego, California.
Sessions of the meeting will commence’
at 8:00 a.m. and terminate at 5:00 p.m. on
all days. All sessions of the meeting will
be closed to the public.

The purpose of the meeting is to
discuss basic and advanced research.
The agenda for the meeting will include
briefings and presentations pertaining to
Under Ice Warfare Requirements; U.S.
Navy Anti-Submarine Warfare
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Technology 1986-1998; and Rapid
Acquisition of Rapidly Advancing
Technology. These briefings and
presentations contain information that is
specifically authorized under criteria
established by Executive order to be
kept secret in the interest of national
defense and is in fact properly classified
pursuant to such executive order. The
classified and nonclassified matters to
be discussed are so inextricably .
intertwined as to preclude opening any
portion of the meeting. Accordingly, the
Secretary of the Navy has determined in
- writing that the public interest requires
that all sessions of the meeting be
closed to the public because they will be
concerned with matters listed in section
552b(c)(1) of title 5, United States Code.
For further information concerning
this meeting contact: Commander T.C.
Fritz U.S. Navy, Office of Naval
Research (Code 100N), 800 North Quincy
Street, Arlington, VA 22217-5000,
Telephone number (202) 696-4870.
Dated: June 16, 1986.
Harold L. Stoller, Jr.,
Commander, JAGC, U.S. Navy Federal
Register Liaison Officer.
[FR Doc. 86-13873 Filed 6-18-86; 8:45 am]
BILLING CODE 3810-AE-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER86-528-000 et al.]

Connecticut Light and Power
Company, et al.; Electric Rate and
Corporate Regulation Filings

June 12, 1986. -

Take notice that the following filings
have been made with the Commission:

1. Connecticut Light and Power
Company :
[Docket No. ER86-528-000]

Take notice that on June 9, 1986, The
Connecticut Light and Power Company
(CL&P) tendered for filing a proposed
rate schedule with respect to
Transmission Agreement dated
December 29, 1985 between (1) CL&P
and Western Massachusetts Electric
Company (WMECO) and (2) Central
Vermont Public Service Corporation
(CVPS).

CL&P states that the Transmission
Agreement provides for transmission
services to CVPS for the wheeling of a
maximum of 50 megawatts of
Connecticut Municipal Electric Energy
Cooperative (“CMEEC") system power.

The transmission charge rate is a
weekly rate equal to one fifty-secondth

of estimated annual average cost of
transmission service on the Northeast
Utilities system determined in
accordance with Schedule A and
Exhibits I, II, and III thereto of the
Transmission Agreement. The weekly
transmission charge is determined by
the product of (i) the transmission
charge rate ($/kW-week) and (ii) the
maximum number of kilowatts CVPS
purchases from CMEEC during an
hourly period of such week. The weekly
transmission charge is reduced
appropriately to give due recognition for
payments made by CVPS to other
systems also providing transmission
service. CL&P requests that the
Commission waive its standard notice
period and permit the Transmission
Agreement to become effective on
December 29, 1985.

-WMECO has filed a Certificate of
Concurrence in this docket. CL&P states
that copies of this rate schedule have
been mailed or delivered to CL&P,
WMECO, and CVPS (Rutland,Vermont).
CL&P further states that the filing is in
accordance with Section 35 of the
Commission’s Regulations.

Comment date: June 25, 1986, in
accordance with Standard Paragraph E
at the end of this notice.

2. Electric Energy, Inc.

[Docket No. ER86-529-000]

Take notice that on June 9, 1986,
Electric Energy, Inc. (“EEInc.”) tendered
for filing an executed letter agreement,
dated April 1, 1986, between EEInc. and
the United States Department of Energy
{*"DOE") amending the Power Contract
between EEInc. and DOE. By their letter
agreement, EEInc. and DOE have agreed
to modify currently effective notice
provisions in the Power Contract and
have agreed to changes in the pricing of
Additional Power and Economy Energy
to permit the parties greater flexibility in
negotiating future additional power and
economy energy transactions. EEInc.
has requested an effective date of June
1, 1986, and, accordingly, seeks waiver
of the notice requirements under the
Federal Power Act.

A copy of the filing has been served
on DOE.

Comment date: June 25, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

3. Idaho Power Company

[Docket No. ER86-530-000)

Take notice that on June 9, 19886, the
Idaho Power Company tendered for
filing in compliance with the Federal
Energy Regulatory Commission’s Order
of October 7, 1978, a summaryof sales
made under the Company's lst Revised:

FERC Electric Tariff, Volume No. 1

(Supersedes Original Volume No. 1)

during April 19886, along with cost

justification for the rate charged. This

filing includes the following

supplements:

Utah Power & Light Company,
Supplement No. 53

Montana Power Company, Supplement
No. 41

Sierra Pacific Power Ccmpany,

~ Supplement No. 50

Portland General Electric Company,
Supplement No. 46

Washington Water Power, Supplement
No. 38

Comment date: June 25, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

4. Wisconsin Electric Power Company

[Docket No. ER86-526-000]

Take notice that on June 9, 1986,
Wisconsin Electric Power Company
(WEPCO) tendered for filing
supplemental service specifications for
transmission service, designated by it as
Supplement Numbers 8, 9, and 10 to
Exhibit C, for transmission of power
from Cliff's Electric Service Company
for Wisconsin Public Power, Inc.
System. The filing has been executed
under protest by Wisconsin Public
Power, Inc. System subject to a
reservation of rights set forth in a letter
from an official of Wisconsin Public
Power, Inc. System to an official of
WEPCO, dated May 29, 1986.

Comment date: June 25, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's rules of
practice and procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission-and are available for public
inspection. )

Kenneth F. Plumb,

Secretary. :
{FR Doc. 86-13832 Filed 6-18-86; 8:45 am]
BILLING CODE 6717-01-M
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{Docket Nos. CP86-513-000, et al.]

Canadian Gateway Pipeline System, et
al.; Natural Gas Certificate Filings

June 13, 1986.
Take notice that the following filings
have been made with the Commission:

1. Canadian Gateway Pipeline System

"[Docket No. CP86-513-000]

Take notice that on May 23, 1986,
Canadian Gateway Pipeline System
(Applicant), One Houston Center,
Houston, Texas 77010, filed in Docket
No. CP88-513-000 an application
pursuant to section 7(c) of the Natural
Gas Act, for (1) a certificate of public
convenience and necessity authorizing
the construction and operation of a
natural gas pipeline system and the
transportation of natural gas in
interstate commerce through such
facilities for any subscribing shipper and
(2) a blanket certificate pursuant to
Section 284.221 of the Commission’s
Regulations (18 CFR 284.221) authorizing
open-access, non-discriminatory
transportaticn of ratural gas, all as more
fully set forth in the application on file
with the Commissica and cpen to public
inspection.

Applicant states that it would be a
general partnership organized by
Consolidated Cas Transmissicn
Corporation {Consolidatzd) and Texas
Eastern Niagara, Inc., an affiliate of
Texas Eastern Transmission
Corporation (Texas Eastern).

Applicant states that thz purpose of
its application is to seek authorization to
bring new firm Canadian gas supplies to
markets in the eastern United States and
to provide transportation service to
shippers on an open-access, non-
discriminatory basis, It is anticipated
that these supplies weuld be transported
through the TransCanada PipeLines
Limited (TransCanada) system to the
Niagara Spur owned by Tennessee Gas
Pipeline Company, a Division of
Tenneco Inc. (Tennessee); and
redelivered to Applicant. The gas
proposed to be transported by Applicant
would be owned by pipelines, local
distribution companies, marketers or
other parties.

Applicant proposes that facilities and
related services and operations would
be brought on line in two separate
phases. In Phase I, Applicant would use
capacity made available to it by
Tennessee in Tennessee's existing
Niagara Spur and would also use
facilities to be constructed by Applicant
to transport up to 100,000 dt equivalent
of natural gas per day from the Niagara
Falls, New York, point of importation to
the New York and New Jersey city

gates. Phase I service is scheduled to
commence on November 1, 1987.

In Phase II Applicant proposes to
transport up to 400,000 dt equivalent of
natural gas per day. Applicant states

-that the second phase cculd be available
for service as early as November 1, 1988,
depending upon market needs. The
expanded leve! of gervice in Phase II
would be made available by means of
facilities to be added by Applicant to its
system and expansions of Ternessee’s
Niagara Spur to be constructed by
Applicant in conjunction with
Tennessee. An applicatioa has not yet
been filed with the Comrrission for any
future facilities necessary on
Tennessee's system.

Applicant states that its system would
consist of incremental capacity to be
operated in conjunction with Texas
Eastern's and Consolidated's existing
facilities. Incremental capacity
associated with Consolidated’s existing
system would be between a point of
interconnection with Tennessee's
Niagara Spur zear Marilla, New York,
and near Tamarack, Pennsylvania.
Incremental capacity asseciated with
Texas Eastern's existing facilities would
be between a point near Tamarack,
Pennsylvania, and various city gate
points in New York and New Jersey.

Applicant alleges that propesed
capacity expansions associated with
Texas Eastern's and Consolidated's
facilities would be sufficient to transport
the proposed volumes and that no exist-
ing capacity on either Texas Eastern's or
Consolidated's existing facilities would
be committed to the project nor would
anyone other than Applicant or its
customers bear any costs associated
with the incremental facilities.

Applicant proposes to construct the
following facilites:

Phase I

35.67 miles of 30-inch pipeline—
Various counties in New York, New
Jersey and Pennsylvania

21.86 miles of 36-inch pipeline—
Various counties in New York, New
Jersey and Pennsylvania

7,000 hp—2 compressor units—Potter
and Centre Counties, Pennsylvania

Measuring and regulating station—
Clinton County, Pennsylvania

Phase Il

6.7 miles of 20-inch pipeline—Various
Counties in New York, New Jersey
and Pennsylvania

14.0 miles of 24-inch pipeline—
Various counties in New York, New
Jersey and Pennsylvania

14.75 miles of 30-inch pipeline—
Various counties in New York, New
Jersey and Pennsylvania

£

48.50 miles of 36-inch pipeline—
Various counties in New York, New
Jersey and Pennsylvania

35,000 hp—5 compressor units— .
Various counties in New York, New
Jersey and Pennsylvania

Expansion of measuring and
regulating station—Clinton County,
Pennsylvania

The facilities are estimated by Applicant
to cost $80,423,000 for Phase I and
$134,255,000 for Phase II.

Applicant also seeks authority to
render transportation service for Texas
Eastern Marketing Corporation
(TEMARK), Texas Eastern Gas Services
Company (TEGAS) and open-access,
non-discriminatory transportation
services for other subscribing shippers.

It is stated that TEMARK, a wholly-
owned subsidiary of Texas Eastern,
would be assigned existing Canadian
import authorizations presently held by
Texas Eastern, which authorize total
import volumes of 151,000 dt equivalent
per day of natural gas. Applicant seeks
authority to transport for TEMARK
maximum daily quantities of 100,000 dt
per day on a firm basis and such
additional quantities as may be
mutually agreeable.

It is also stated that TEGAS, a wholly-
owned subsidiary of Texas Eastern, has.
blanket authority from the Ecomomic
Regulatory Administration in Docket
No. ERA-16-19.NG to import natural gas
from Canada for sale to purchasers,
including local distribution companies
and end-users, on a short-term or “pot”
basis. Applicent seeks authority to
transport on an interruptible basis such
gas as TEGAS requests and as
Applicant has available capacity to
transport.

The proposed transpertation service -
would be rendered in accordance with
proposed Rate Schedules T-1 and T-2.
Rate Schedule T-1 for firm
transportation service would
incorporate a two-part rate structure.
The demand rates, $11.419 for Phase [ .
and $7.634 for Phase II, are said to be
designed to recover depreciation,
interest expense, fixed operating and
maintenance expenses, a portion of
equity return and related taxes, and
taxes other than income taxes. A portion

. of equity return and related taxes and

variable operating expenses {excluding
fuel) would be recovered through the
commodity rate of $0.2774 for Phase I
and $0.2092 for Phase II. Applicant’s
interruptible transportation under Rate
Schedule T-2 provides for a rate not in
excess of a maximum commodity rate of
$0.6528 per dt in Phase I and $0.4602 per
dt in Phase Il and not less than the
minimum commodity rate as established
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in the tariff. Applicant requests that the
Commission specifically permit the
flowthrough of all of Tennessee's
transportation charges. )

Applicant also applies for a single
blanket certificate of public convenience
and necessity authorizing transportation
of natural gas on behalf of others
pursuant to § 284.221 of the
Commission’s Regulations, (18 CFR
284.221) :

Applicant alleges that its system
represents the implementation of an
innovative concept by its sponsors that
responds to the current structural
changes in the nation’s natural gas
industry, current regulatory policy, as
exemplified in Order No. 436, intensely
competitive market conditions, market
needs for additional pipeline capacity
and supply flexibility for Northeast gas
consumers. Applicant also alleges that
its proposed system would address the
need for an open-access, non-
discriminatory transportation system to
implement the importation of
incremental Canadian gas supplies.
Applicant states that it would be an
open-access pipeline that provides the
flexibility for shippers to acquire
transportation capacity for either system
supply or incremental marketing and
that it would provide the shippers with a
reliable pipeline system that would be a
non-stop corridor with capacity
available from the Canadian border
directly to the eastern city gates.

The Applicant has not included in its
tendered application the detailed
environmental report required by § 2.82
of the Commission’'s Regulations.
However, the Applicant states that it
will supplement the instant filing with
its environmental report on June 30,
1986.

Comment date: July 3, 19886, in
accordance with Standard Paragraph F
at the end of this notice.

2. Mantaray Transmission Company

[Docket No. CP86-508-000]

Take notice that on May 21, 1986,
Mantaray Transmission Company
(Mantaray), 3000 Bissonnet, Houston,
Texas 77251, filed in Docket No, CP86-
508-000 an application pursuant to
section 7 of the Natural Gas Act and
Subpart E of Part 157 of the
Commission's Regulations (18 CFR
157.100, et seq.) for an optional
certificate of public convenience and
necessity authorizing the construction
and operation of certain pipeline
facilities and the transportation of
natural gas through such facilities, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Mantaray proposes to construct and
operate 33.5 miles of 20-inch pipeline
and appurtenant facilities to connect gas
supplies under development in the
Matagorda Island Area of offshore
Texas. The pipeline would extend from
a production platform in Matagorda
Island Area Block 622 to an
interconnection with the mainline of
Texas Eastern Transmission
Corporation (Tetco) in Calhoun County,
Texas. The pipeline would have a
design capacity of 180,000 Mcf per day.

It is estimated that the cost of the
facilities would be approximately _
$29,200,000. This includes $5,975,000 for
material and contract costs for a liquids
terminal for which Mantaray is not
seeking Commission authorization. The
project would be financed based on a
capital structure of 75 percent debt and
25 percent equity. The equity portion
would be financed through an equity
contribution from Mantaray’s owner-
partners, Mantaray Pipeline Company
and Texas Eastern Mantaray, Inc.,
which, in turn, are wholly-owned
subsidiaries of Panhandle Eastern
Corporation and Tetco. The debt portion
would initially be financed through
short-term loans backed by the partners
with permanent long term financing to
be arranged once construction of the
project is completed.

Mantaray states that it has executed
precedent agreements with Panhandle
Eastern Pipe Line Company and Tetco
providing for execution of service
agreements to provide firm
transportation service of up to 65.000
dekatherms per day equivalent of
natural gas for each. In addition to-
providing this firm service for Panhandle
and Tetco, Mantaray proposes to
provide firm and interruptible service to
the extent of its available capacity on a
first-come, first-served basis without
any undue discrimination,

Mantaray proposes to provide firm
service under its Rate Schedule FT and
interruptible service under Rate
Schedule IT, with the following rates
and fees:

Transportation rates Ma:gr:;um Mi’,‘;"':"“
$2.3 0
4.58 1.00
Rate schedule IT: Commodity
rate per dekatherm transport-
€0 (CONB)..ouvuernurncrmmerssrssreninsacons 17.28 1.00
Additional fees: Request for
service processing fee............| $1,000.00

Mantaray states that concurrently
with the filing of the instant application

it has filed an application in Docket No.
CP86-507-000 for a blanket
transportation certificate under
§ 284.221 of the Commission's
Regulations (18 CFR 284.221).

Comment date: July 3, 1986, in
accordance with Standard Paragraph F
at the end of this notice.

3. Northern Border Pipeline Company
[Docket No. CP84—407-002 1]

Take notice that on May 9, 1986,
Northern Border Pipeline Company
(Applicant), 2600 Dodge Street, Omaha,
Nebraska 68131, filed in Docket No.
CP84-407-002, an amendment to
application pursuant to Section 7(c) of
the Natural Gas Act so as to request
authority for the construction and
operation of facilities for the
transportation and delivery of natural
gas on a firm and overrun basis,
imported from Canada, all as more fully
set forth in the application on file with
the Commission and open to public
inspection. '

Applicant states that on May 11, 1984,
it filed in Docket No. CP84—407-000 an
application for section 7(c) authority to
(1) construct and operate additional
compression on its existing pipeline
between part of Morgan, Montana, and
Ventura, Iowa; (2) to construct and
operate pipeline and related facilities
extending from Ventura, Iowa, to
Sandwich, lllinois; and (3) to transport .
additional gas volumes in intrastate
commerce. Applicant further states that
on February 15, 1985, it filed a
supplement to its application to reflect
an increase in transported volumes of
gas and corresponding change in the
construction and operation of facilities.
Applicant states that it is amending its
application in Docket No. CP84-407-000
s0 as to reflect (1) a new point of
terminus of its proposed pipeline
extension near Chrisman, Illinois; (2) the
transportation of natural gas to serve
the Northeast market; (3) the
transportation of natural gas volumes
through the pipeline extension for
Panhandle Eastern PipeLine Company
(Panhandle); and (4) the facilities
necessary to accommodate the
transportation of the natural gas
volumes to the new point of terminus.

Applicant proposes to construct and
operate

{a) Two new single unit 16,000
horsepower compressor stations on its
existing pipeline system.

! The correct subdocket for this filing is 002.
Parties to this case were served with copies marked
with subdocket 003 and should disregard that
designation. N
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(b) Approximately 396 miles of 36-inch
Pipeline extending from the terminus of
its existing system near Ventura, Iowa,
to a point of interconnect with the
existing facilities of Midwestern Gas
Transmission Company {Midwestern)
and with the existing facilities of
Panhandle near Chrisman, lllinois, and
three single unit 16,000 horsepower
compressor stations, one meter station
and related facilities on the pipeline
extension.

Applicant propcses to construct for
prospective ugse

(a) Interconnact facilities, consisting
of a tee, 2C-inch side vaivs and blind
flange, at the pcint wherz the proposed
extension interzects the existing .
mainline facilities of Northern Natvral
Gas Company, ANR Pipzline Compary,
Natural Gas Pipe'ine Company of
America’s Amarillo and Gulf Coast
systems and Truckline Gas Comgpany.

{b) Intercornect facilities, up to 24-
inch in diameter, which have not been
identified at this time to meet the needs
of pipeline companies for receipt or
delivery points. Such interconnect
facilities will consist of a tee, side valve,
and blind flange. The cost of each
interconnect will not exceed $200,000,
with reimbursement of the total actual
cost of construction by the requesting
pipelina.

Applicant is nct reguesting authority to
operate these prospective facilities at-
this time, but will do so in future
applications as appropriate.

The estimated total capital cost of the
proposed facilities in 1988 dollars is
approximately $374 million. Applicant
states that it proposes to finance the
constrection of the proposed facilities
on a “project financing” basis.

Applicant clso proposes to transport
on a firm bssis approximately 850,000
Mcf per day of Canadian natural gas
volumes propozad to be imported by
Tennessee Cas Pipeline Company, a
Division of Tenneco Inc., Texas Eastern
Transmission Corporation,
Transcontinental Gas Pipe Ling
Corporation and Boundary Gas, Inc.
Applicant further proposes to transport
on a firm basis up to 159,300 Mcf per day
of natural gas volumes for Panhandle
from Ventura, Iowa, through the
proposed pizeline extension to the point
of interconnection with Panhandle near
Chrisman, Illinois. Applicant indicates
that it will transport these volumes
pursuant to its currently approved cost
of service tariff.

Applicant states that its proposal is
competitive with the various alternative
proposals for the transportation of
natural gas to the Northeast market
which are pending before the

Commission in the consolidated
proceeding in Poundary Ggs, Inc., et al.,
Docket No. CP81-107-000, et al. (Phase
2).

Due to- the timing requirements
established by the Administrative Law
Judge for filing the arentmant,
Applicant has not includzd in its
tendered application the detailed
environmental repsrt reguired by § 2.82
of the Commissicn's Regalaticns.
However, Applicant statzs that it will
supplement thz instznt filing with its
environmenta) regort on September 1,
1986.

Comment date: July 3, 1528, in
accordance with tre first ecbparagraph
of Standard Parzgraph ¥ at the end of
this notice.

4. Northern Natural Gcg Company,
Division of IntarNorth, Irc.

[Docket No. CF35-511-421)

Take notice that on May 15, 1838,
Northern Natural Gas Compcay,
Division of InterNorth, Inc. (Northern),
2223 Dodge Strezt, Omaha, Nebrasgka
68102, filed in Docket No. CP85-511-001
an amendment to its application filed in
Docket No. CP85-511-0600 pursuant to
Section 7{c) of the Natural Gas Act so as
to reflect a change in the effective date
and the availabilitv section of its
proposed general service rate schedule,
referred to as Rate Schedule GS-1, all as
more fully set forth in the amendment
which is on file with the Commission
and open to public inspection.

In its original application, Northern
proposed to effectuate on March 27,
1985, the sale of natural gas under Rate
Schedule GS-1 along with the
associated transfer of firm entitlement
from participating custemers under
existing firm rate schadules to proposed
Rate Schedule G8-1 es provided for by
the Stipulation and Agreement of
Settlement filed in resolution of issues in
Docket Nos. RP82-71, TA83-1-59, TAB4—
1-59, and TA85-1-59 (RP82-71
Stipulation and Agreement). It is stated
that subsequently the Commission hes
remanded the RP82-71 Stipulation and
Agreement to the Administrative Law
Judge as to all participants for the
purpose of developing a record upon
which a decision on the contested issues
regarding the offer cf settlement may
reasonably be based. However,
Northern states that it has agreed in its
Stipulation and Agreement of Settlement
filed in resolution of issuzs in Docket
No. RP85-206 (RP85-2C6 Settlement) to
implement on October 27, 1985, the sale
of natural gas under Rate Schedule GS-
1. It was further agreed in the RP82-71
Stipulation and Agreement that the
availability of such rate schedule be

limited to Northern's customers
purchasing gas pursuant to Rate
Schedule CD-1 on January 1, 1988.

Northern amends its original
application in order to make effective its
proposed Rate Schedule G5-1 on
October 27, 1885, instead of March 27,
1985. Northern also changes the
availability section of Rate Schedule
GS-1 in order to limit its availability to
Northern’s customers purchasing gas
pursuant to its Rate Schedule CD-1 on
January 1, 1986.

Northern indicates that as a recu't of
the RP85 208 settlemert, 21 additicasl
customers have elected to purchase
natural gas under Rate Schedule GS-1.
It is indicated that thaee custsmers are
the City of Brosklyn, Icwa, Muxnicipel
Natura! Gas Departrzzat of Cocn
Rapids, Icwa, Llcyd V. Crum, J=.,
Community Utility Company, Racine,
Minnesota, Elroy Gas Inc., Municipal
Gas System of Graetiinger, Icwa,
Municipal Utilities Guthrie Cznter, Iowa,

' Office of Public Works, Hawarden,

Iowa, Island Gas, Inc., City of Lake Park,
Iowa, City of Lyons, Nebraska,
Municipal Gas Department of Menilla,
Iowa, Village of Pender, Nebraska,
Peninsular Gas Company, City of Rock
Rapids, lowa, City of Sabula, Iowa, City
of Sac City, Iowa, City of Two Harbors,
Minnesota, Department of Public
Utilities, Virginia, Minnesota, City of
Waukee, lowa, City of West Bend, lowa
and City of Woodbine, Iowa.

Northern aleo deletes Kansas Power
and Light Co. (KP&L) from the list cf
customers initizlly requesting service
under Rate Schedule GS-1 sinca KP&L
would not be eligible for the G5-1
service. _

Northern also proposes to provide its
customers with the additional optisn to -
elect service under Rate Schedule GS-1
to be effective on the same day es their
First Year's Contract Demand
Reductions/Conversions as detailed in
Part B, Part IV of the Docket No. RF65-
206 Stipulation and Agreement. )

Northern states that its amendment
herein shall not be considered as a
rescission of its previous agreement to
effectuate Rate Schedule GS-1 on Marcl
27, 1985, It is indicated that Northern
still is committed to effectuating
proposed Rate Schedule GS-1 on March
27, 1985, as agreed upon by all parties in
the RP82-71 Stipulation and Agreement.

Comment date: July 3, 1988, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.
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5. Northwest Central Pipeline
Corporation

[Docket No. CP86-512-000]

Take notice that on May 23, 1986,
Northwest Central Pipeline Corporation
(Applicant), P.O. Box 3288, Tulsa,
Oklahoma 74102, filed in Docket No.
CP88-512-000 an application, as
supplemented May 29, 1986, pursuant to
section 7(c) of the Natural Gas Act for
authority to continue to transport
natural gas for various shippers, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Applicant states that it initiated
transportation service pursuant to Part
284 of the Commission’s Regulations on
behalf of the shippers listed below and
proposes to continue such service until
the earlier of one year beyond the
present authorization period termination
date or the date Northwest Central
receives authorization to commence
open access transportation pursuant to
the Commission’s Order No. 436:

5 Current Dally
Shipper service r 8
Socket No | auantty Mef
Northem Gas Marketing on | ST84-1181- 50,000
behalf of Northemn Iftincis | 000
Gas Company, Coronado
Transmission  Company,
Endevco Oit & Gas Com-
pany.
Delta Gas Resources on | STB5-1671- 5,000
behalf of Peoples Gas 000
Light & Coke.
Delta Gas Resources on | ST85-1672- 5,000
behatf of lllinois Power 000
Company.
Bridgeline Gas Distribution | ST85-79-000 20,000
ANR Gathering Company on | ST84-405- 15,000
behalf of Cincinnati Gas & | 000
Electric Company.
Scissortail Natural Gas Com- | ST85-570- 50,000
pany on behalf of El Paso | 000
Natural Gas Company.

Applicant states that no facilities are
required to continue the transportation.
Applicant indicates it would charge
the applicable rates provided in its Rate

Schedule T-1 which is included in
Original Volume No. 2 to its FERC Gas
Tariff. Applicant would charge, if
applicable, a 4.0-cent per Mcf
dehydration charge and 17.0-cent per
Mcf gathering charge. Applicant states
that its T-1 rates are 7.0 cents and 1.0
cent per Mcf per 100 miles of forward
haul and backhaul, respectively.

Comment date: July 3, 1986, in
accordance with Standard Paragraph F
at the’end of this notice.

6. Northwest Central Pipeline
Corporation
[Docket No. CP86-515-000)

Take notice that on May 28, 1986,
Northwest Central Pipeline Corporation

{(Applicant), P.O. Box 3288, Tulsa,
Oklahoma 74101, filed in Docket No.
CP86-515-000 a request pursuant to

§8 157.205 and 157.211 of the regulations
under the Natural Gas Act (18 CFR
157.205 and 157.211) for authorization to
construct and operate sales taps for 2
agricultural customers, under the
certificate issued in Docket Nos. CP82-
479-000 and CP82-479-001, pursuant to
section 7 of the Natural Gas Act, all as
more fully set forth in the request which
is on file with the Commission and open
to public ingpection.

Applicant proposes to construct and
operate sales taps in order to sell, on an
interruptible basis, approximately 6,000
Mcf of natural gas per year to Wilbert
Bevan and Sons in Edwards County,
Kansas, and approximately 6,000 Mcf of
natural gas per year to Kley Steuber and
Gillen, Inc. in Finney County, Kansas. It
is stated that the total estimated cost of
the proposed facilities would be $11,670,
which cost would be paid from treasury
cash, . ’

Applicant proposes to charge these
customers a base price of $1.3330 per
Mcf plus or minus such monthly
adjustments which reflect Applicant’s
cost of purchased gas per Mcf. It is
further stated that Applicant would not
need to acquire any new gas supply to
make these proposed sales and that
such sales would not have any
detrimental effect on any of Applicant's
existing customers.

Comment date: July 28, 1986, in
accordance with Standard Paragraph G
at the end of this notice.

7. Phillips Gas Pipeline Company
[Docket No. CP86-—496-000)

Take notice that on May 15, 1986,
Phillips Gas Pipeline Company (PGPL),
456 Home Savings and Loan Building,
Bartlesville, Oklahoma 74004, filed in
Docket No. CP86-496-000, pursuant to
Rule 207 of the Commission's rules of
practice and procedure, for a petition for
a declaratory order clarifying that
PGPL's certificate issued October 29,
1984, in Docket No. CP84-536-000,
authorized transportation for the
purpose of effecting direct industrial
sales by PGPL to various PGPL affiliates
for their consumption in Texas.
Alternatively, PGPL requests pursuant
to section 7(c) of the Natural Gas Act a
certificate of public convenience and
necessity, authorizing service for direct
industrial sales by PGPL to its affiliates,
all as more fully set forth in the
application which is on file with the
Commission and open to public
ingpection,

PGPL states that it interprets the
certificate granted to it in Docket No.

CP84-536-000 on October 29, 1984, as
authorizing transportation for the
purpose of effecting direct industrial gas
sales from PGPL to Phillips Petroleum
Company (Phillips) and other affiliated
industrial users in Texas without
limitations concerning volumes or points
of delivery and title passage. PGPL
states that intermediate transportation
from PGPL's pipeline facilities near the
Oklahoma-Texas border to the
industrial use sites of the affiliated users

. is provided by Phillips Natural Gas -

Company (PNG) in its Texas Border
Gathering System pipeline and by Dow
Pipeline Company and other intrastate
pipelines in Texas who transport
residue gas to the industrial use sites
after gas processing at several locations.
PGPL requests confirmation that residue
gas trangportation services may be
performed by intrastate pipelines in
Texas for PGPL or its affiliates to the
industrial use sites from points where
processing occurs without a change'in
the intrastate pipelines’ regulatory
status.

PGPL further states that Phillips and
E. L du Pont de Nemours and Company
(Du Pont) enteréd into a Tolling
Agreement dated September 16, 1985, for
conversion to methanol of gas supplied
by Phillips at Du Pont’s methanol
conversion plant at Beaumont, Texas. It
is stated that Phillips 66 Natural. Gas
Company (P66NG) has succeeded to the
rights of Phillips under the Tolling
Agreement. RGPL seeks a declaratory
order that P66NG’s use of gas for
conversion to methanol under the
Tolling Agreement is an industrial use of
gas authorized under PGPL's original
certificate. In the alternative, PGPL
seeks any nécessary authorizations
required for transportation related to
PGPL's sale of up to 40,000 Mcf per day
of natural gas to P66NG for its use under
the terms of the Tolling Agreement.

Comment date: July 3, 1988, in
accordance with Standard Paragraph F

" at the end of this notice.

8. Southern Natural Gas Company
[Docket No. CP86-439-000]

Take notice that on April 14, 1986,
Southern Natural Gas Company
(Applicant), P.0. Box 2563, Birmingham,
Alabama 35202~ 2563, filed in Docket
No. CP86—439-000 an application
pursuant to Section 7 of the Natural Gas
Act for a limited term certificate of
public convenience and necessity
authorizing the transportation of natural
gas for Columbia Nitrogen Corporation
and Nipro, Inc. (jointly referred to as

. CNC), all as more fully set forth in the

application which is on file with the
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Commission and open to public
inspection.

Southern requests authorization to

- transport on an interruptible basis up to
76 billion Btu of natural gas per day for
CNC for a term of one year from the
date of any order issued in this
proceeding. It is stated that CNC would
purchase the gas from Mid Continent
Gas Company and Arkla Energy
Resources. It is stated that CNC would
cause the gas to be delivered to
Southern at the existing point of
interconnection between United Gas
Pipe Line Company and Southern near
Perryville, Ouachita Parish, Louisiana.
Southern indicates that it would
redeliver the gas, less 3.25 percent for
fuel and company-use gas, to Atlanta
Gas Light Company for CNC's account
at the Augusta No. 2 meter station, .
Richmond County, Georgia.

Southern states that CNC would pay
Southern each month the following
transportation rate:

{a) Where the aggregate of the
volumes transported and redelivered by
Southern on any day to Atlanta under
any and all transportation agreements
with Southern, when added to the
volumes of gas delivered under
Southern’s Rate Schedule OCD on such

. day to Atlanta do not exceed the daily
contract demand of Atlanta, the
transportation rate would be 48.2 cents’
per million Btu; and

{b) Where the aggregate of the
volumes transported and redelivered by
Southern on any day to Atlanta under
any and all transportation agreements .
with Southern, when added to the
volumes of gas delivered under .
Southern’s, Rate Schedule OCD on such
day to Atlanta exceed the daily contract .

"demand of Atlanta, the transportation
rate for the excess volumes would be
77.8 cents per million Btu.

Southern would collect from CNC the
GRI surcharge of 1.35 cents per Mcf or
any such other GRI funding unit or
surcharge as hereafter prescribed.

Southern also requests flexible
authority to provide transportation from
additional delivery points in the event
that CNC would obtain alternative
sources of supply of natural gas.The -
additional transportation service would
be to the same redalivery point, the
same recipient, and within the maximum
daily transportation volume of gas as
stated in the application. Southern
would file a report providing certain
information with regard to the addition
of any delivery points.

Comment date: July 3, 1986, in
accordance with. Standard Paragraph F
at the end of this notice.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s rules of practice and
procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s rules. :

Take furthier notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s rules of practice
and procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person or the Commission's
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to Rule 214 of
the Commission’s Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for

authorization pursuant to section 7 of
the Natural Gas. Act.

Kenneth F. Plumb,

Secretary.

[FR Doc. 86-13833 Filed 6-18-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. QF86-749-000 et al.]

Brunswick Pulp & Paper Co. et al.;
Small Power Production and
Cogeneration Facilities; Qualifying
Status; Certificate Applications, etc.

Comment date: Thirty days from
publication in the Federal Register, in
accordance with Standard Paregraph E
at the end of this notice.

Take notice that the following filings
have been made with the Commission.

1. Brunswick Pulp & Paper

[Docket No. QF868-749-000)
June 12, 1986,

On May 22, 1986, Brunswick Pulp &
Paper Company (Applicant), of P.O. Box
1438, Brunswick, Georgia 31521,
submitted for filing an application for
certification of a facility as a qualifying
cogeneration facility pursuant to
§ 292.207 of the Commission’s
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The topping-cycle cogeneration
facility is located at Applicant’s pulp
and paper mill in Brunswick, Georgia.
The facility consists of three extraction
turbines having a total net power
production capacity of 51 megawatts,
and five heat recovery boilers. The

-steam produced from the facility will be

used in the pulp, paper and chemical
production processes. The primary
energy source will be black liquor and
woodyard waste (84%). The remaining
energy input will be natural gas or oil.
The installation of the facility was
completed in 1972 with an electric
power production capacity of 34
megawatts. Turbine-generator No. 4 will
be reconstructed in 1986.to increase its
capacity from 29 MW to 46 MW,

2. Stewartstown Steam Company

[Docket No. QF86-779-000]

On June 2, 1986, Stewartstown Steam
Company, a limited partner of the Swift
River/Hafslund Company of 10 Harbor
Street, Danvers, Massachusetts 01923
submitted for filing an application for
certification of a facility as a qualifying
small power production facility pursuant
to § 292.207 of the Commission’s
regulations. No determination has been
made that the submittal constitutes a -
complete filing. ’
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The small power production facility
will be located in Coos County, New
Hampshite. The facility will consist of a
wood-fired boiler and a condensing
steam turbine generating unit. The net
power production capacity of the facility
will be 13.6MW.

3. Viking Energy of McBain, Inc.
{Docket No. QF84-336-002] '
June 13, 1986.

On May 22, 19886, Viking Energy of
McBain, Inc. {Applicant), of 4008 W.
Wackerly Road, Midland, Michigan
48640, submitted for filing an application
for recertification of a facility as a
qualifying small power production
facility pursuant to § 292.20 of the
Commission's regulations. No
determinatjon has been made that the
submittal constitutes a complete filing.

The small power production facility is
located in McBain, Michigan and will
consist of a two stage wood burner, a
heat exchanger, a waste heat recovery
boiler and a steam turbine generator.
The net electric power production
capacity of the facility will be 18.5 MW.
The primary source of energy will be
biomass in the form of wood waste.

4. Adirondack Resource Recovery
Associates

[Docket No. QF86-778-000]
June 12, 1986.

On May 30, 1986, Adirondack
Resource Recovery Associates of 110
South Orange Avenue, Livingston, New
Jersey 07039 submitted for filing an
application for certification of a facility
as qualifying small power production
facility pursuant to § 292.207 of the
Commission’s regulations. No
determination has been made that the
submittal constitutes a complete filing.

The small power production facility
will be located between River Road
(Statz Poute 254) and the Hudson River,
in ths village of Hudson Falls, New
York. The facility will consist of two
refractory covered waterwall furnaces
and associated boilers and a steam
turbine-generator. The primary energy
source will be biomass in the form of
municipal solid waste. The net electric
power production capacity of the facility
will be 12 MW.

5. Arizona State Board of Directors for
Community Colleges

[Dacket No. QFB8-768-000]

June 12, 19886.

On May 27, 1986, the Arizona State
Board of Directors for Community
Colleges (Applicant}, ¢/o Maricopa

L

County Community College District,
3225 N. Central Avenue, Suite 810,
Phoenix, Arizona 85012, submitted for .
filing an application for certification of a
facility as a qualifying cogeneration
facility pursuant to § 292.207 of the
Commission's regulations. No
determination has been made that the
submittal constitutes a complete filing.

The topping-cycle cogeneration
facility will be located in Phoenix,
Arizona and will consist of two
reciprocating engine generator units and
two waste heat recovery boilers. The
thermal energy will be used to operate
two 90-ton absorption chillers. The
electric power production capacity of
the facility is 460 kW. The primary

* source of energy will be natural gas.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capito! Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties: to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Kenneth F. Plumb,

Secretary. )

[FR Doc. 86-13834 Filed 6-18-86; 8:45 am]
BILLING CODE 6717-01-M '

[Docket No. CP86-505-000]

East Tennessee Natural Gas Co.;
Notice of Application

June 3, 13, 1986. _ _
Take notice that on May 21, 1986, East
Tennessee Natural Gas Company
{Applicant), P.O. Box 10245, Knoxville,
Tennessee 379390245, filed in Docket
No. CP86-505-000 an application
pursuant to section 7 of the Natural Gas
Act for a certificate of public
convenience and necessity authorizing
the rearrangement of maximum daily
quantities and increases and decreases
the contract demands of some of its
customers, all as more fully set forth in

7

the application on file with the
Commission and open to. public
inspection.

Applicant states that in response to
requests from its customers, it proposes
to (1) rearrange the maximum daily
quantities (MDQ) of some of its
customers within existing contraet
demand volumes prior to the 1986-87
heating season (see Appendix A) and (2)
to increase and decrease contract
demands (CD) of certain of its customers
prior to the 1986-87 heating season (see
Appendix B). Applicant states that in
1984 and 1985, it offered all of its )
customers the opportunity to rearrange
their MDQ’s and change CD's and thaf
some costomers requested increases and
others requested decreases resulting in a
net increased contract demand of 1,523
Mcf. Applicant also states that utilizing
this amount of deliverability from local
producers, it can allow for the requested
changes. Applicant states that no
facilities are required to effectuate the.
proposed MDQ and CD changes.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before July 3,
1986, file with the Federal Energy
Regulatory Commission, Washington,
DC 20426, a. motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR ’
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred ugon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission ar its designee on this
applieation if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
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i required, further notice of such hearing
will be duly given.

Under the procedure herein provided

for, unless otherwise advised, it will be

convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is

unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,
Secretary.

APPENDIX A.—EAST TENNESSEE NATURAL GAS CQMPANV PRESENT AND PROPOSED REARRANGEMENT OF MaxiMum DAILY QUANTITIES (MDQ) BY
DeLIVERY POINTS AND CHANGES IN CONTRACT DEMANDS

Prasent
T R . Increase Proposed
li"’: Customer Delivery Point (CP'BMS)-S‘IO) (Dacrease) (JSO)
Column (1) (2) 3) (4) ®
1 | Town of Algood Algood 450 50 Seo
> To!,a? s —— 450 50 500
3 | Town of Englewood 9 506 94 600
. Total—Contract Demand 508 94 600
5 | City of Etowah Etowah 2,167 200 2,367
6 Total—C: D s 2,167 200 2,367
7 | Fayetteville Gas Sy Fay sille. 4,239 150 4,389
8 ~ Total—Ci Demand . 4,239 150 4,389
9 | Town Gainesb G 582 418 1,000
10 Total—Contract Dx d 582 418 1,000
; Svst Gallatin #1 3,039 50 3,089
I Galiatin Gas Sy latin #2 1520 ° 1,520
T tract Demand 4,559 50 4,600
3 Ciy of ota—Cont oot 1,158 181 1,300
15 Total-C B 1,159 141 1,300
16 | Lenoir City Utility District Lenoir City 3.083 370 3,453
17 Total—Contract Demand o 3,083 370 3,453
18 | Livingston Gas Sy Livingstor 1,65t 100 . 1,751
19 Total-Contract D d 1,651 100 1,751
20 | Loudon Utilities Loudon 3,400 | 300 3,700
21 Vonor o 300 0 300
22 Total—Contract D d e y 8.7%0 30 v
23 | Madisonille Gas Sy sille 950 50 1,000
24 Total—Contract D d 950 50 1,000
nessee Ultility District Carthage 4,500 500 5,000
25 | Middle Ten Utility District | Mont ) 5,400 ° 5,400
26 ontergy
27 Alto 3,780 4] 3,780
28 Red Bank 4,320 [1} 4,320
29 Total—Contract D d 18,000 500 18,500
30 | Sweetwater Board of Public Utilities Si 2,580 100 2680
N Totat—Contract D d 2,580 100 2,680
32 of En A Station 875 (175) 700
32 | Dopanment ot Energy 8 Station 1,400 ©o)| . 600
34 C Station 125 (25) 100
35 Total—C D« d 2,400 {1,000) 1,400
APPENDIX B.—EAST TENNESSEE NATURAL GAS COMPANY PRESENT AND PROPOSED CONTRACT AUTHORIZATIONS
[Mcf at 14,73 psial
! Proposed Proposed
u Currenl( f’?ntract cgntra(;t
ine : y contrac! authorization authorization
iy Particulars Rate schedule authoriza- in Docket Proposed increase in the instant
tions No. CP86- Docket No.
275 . CP86-
Column 1 (2) 3 (4) (5 6)
1 | Resale Customers:
2 Zone 1—
3 Town of Algood. 8G-1 450 450 50 500
4 City of Athens. G-1 2, 4,926 4,826 4,926
5 Atlanta Gas Light CD-t 50,000 50,000
-] Chattanooga Ggs Company CO-1 47,000 47,000 47,000
7 Citizens Gas Utility District SG-1 2,742 2,742 2,742
8 Cl:ly of Cookeville G-1 5,080 5,080 5,080
9 City of Duntap. SG-1 2,500 © 2,500 2,500
10 Elk River Public Utility District CR-t 10,777 10,777 10,777
" Tgvm of Engl d. 5G-1 506 506 94 600
12 Ctty of Etowah. . SG-1 2,167 2167 200 2,367
13 City of Fay \ I SG-1 4,239 4,239 150 4,389
14 qun of G boro SG-1 582 582, 418 1,000
15 Qw of (:.",.;.. s G-1 4,559 4,559 50 4,609
16 C!ty of :. SG-1 3,704 3,704 3,704
17 City of Wn 5G-1 _ 1,159 1,159 141 1,300
18 Cfly of Knox_villq G-1 35,000 35,000 35.00
19 City of Lenqu City 5G-1 4 3,083 3,083 370 3,453
20 Chy of L € (‘] G-1 4,380 4,380 4,380
21 C!(y of Livingston SG-1 1,651 1,651 100 1,751
22 City of Loudon G-1 3,700 3,700 300 4,000
23 Town of Madisonville ..., A S8G-1 950 950 50 1,000
24 First Utility District of Maury County—Mt. Pi SGN 1,781 1,781 1781
25 Middie TN Utitity District CR-1 18,000 18,000 500 18:500
26 City of M agle........ SG-1 420 420 420
27 Oak Ridge Utility District G- 7,200 7.200 7,200
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APPENDIX B.—EAST TENNESSEE NATURAL GAS COMPANY PRESENT AND PROPOSED CONTRACT AUTHORIZATIONS —Continued
[Mcf at 14.73 psial
N Proposed Proposed:
Current contract fm%!m
3 aul
Line Particulars Rate schedule Soniract | authorzoton | praposed increase. | A0SR
: tions No. CP88- ' : "Docket No.
. , 275 CPag-
Coturon t @ 3y (4) (5 {6)
28 Powall Clinch Utiity District G-1 4,861 4,861 4,861
29 City of R SG-1 2,852 2,852 2,852
30 Gity of South. Pittsburg SG-1 3,155 3155 3,155
31 Gity of S SG-1 2,580 2,580 100 2,680
32 United Cities Gas Co. Zone | CR-1 0,978 21,978 21,978
a3 Zone 2— :
34 Jeffarson-Cocke County Utility Cstrict o] SG-2 8N G2 renrrsramennen] 6,730 6,730 6,730
35 Natural Gas Utility District of ins County G-2. 4175 4,175 4,175
36 Sevier County Utility District . SG-2 4,000 4,000 4,000
a7’ Unitad Cities Gas Co.—Zone I CR-2 14,660 14,660 14,660
38 Unicoi County Utility District $G-2 2,500 2,500 2,500
39 Tennessee-Virginia Energy Carporation—Zone 2 CR-2 21,386 21,396 21,396
40 Zona I— )
41 Tennessee-Virginia Enelgy Corpc Zona 3, CR-3 23,362 23,362 23,362
42 Roanoke Gas Comp. CD-3 9,789 9,789 g,78g9:
43 Total Jurisdictionat 288,594 338,594 2523 anr
4 Total United Cities Gas Co 36,638 36,638 36,638
45 Total Tennessee-Virginia Energy Corp (formerly Volunt 44,758 44,758 44,758
Natural Gas and Colonial Natural Gas). -
46 | Direct Sales Customers: !
47 Zone T—
48 Aksminum Co: of Ameri 3] 18,000 18,000 18,000
49 Aluminum Co. of Amerk (A). 8,000 8,000 8,000
50 Aluminum Co. of A 19 5,000 5,000 5,000
51 Armour and Company (R) 800 800 800
52 B Southem Paper Cx y ® 3,500 3,500 3,500
53 8  Southern Paper Comparny (R) 26,500 26,500 26,500
54 G back {ndustries, Inc. (F¥ 500 500 500
55 Oocndemal Cl | Corp.® A 150 150 150
56 O f Ch I Carp.?. {R). 4,500 4,500 |, 4,500
57 Rhane-Paulenc Ch [ %) 1) 300 300 300
58 Rhone-Poulenc Ch Cas (R) 1,200 1,200 1,200
59 v wpany F 150 150 150
60 Monsanto- ps (R). 6,000 8,000 6.000
61 Old Hickory Brick Co (R) 500 500 500
62 Olin Corporat (R) 1,200 1,200 1,200
63 Sewanee Silica Co (F)
64 Staufter Chemical Company—
65 Mt. Pt ® 700 700 700
6 ML Ph R) 6,000° 6,000 6,000
67 Ter Alr. Nat'l Guard pid 550 550 550
68 Union Carbide Corp R) 7500 7,500 7,500
69 of Energy (F 2,400 2,400 {1,000y |
70 Depanmem of Energy: (A)... 7634 7,634 7.634
7 Zone 2—
72 AFG ind Inc ) 7,300 7,300 7,300
73 AFG Indh Inc (R): 3,700 3,700 3,200
74 General Shale Prodcts Corp (R). 4,196 4,198 4,198
75 Mead Corporation {5} 200 200 200
76 Mead Corp (R). 1,000 1,000 1,000
77 T E ) Co ® 9,600 9,600 9,600
78 Tennessee E: Co ) 1,049 1,049 : 1,049
79 Total Non-Jurisdicti " 43,350 43,350 (1,000) 42,350
80 (R). 79,778 79,778 |.. 79,779
81 (Sk 5,000 5,000 5,000
82 Tota! Sy i} 331,944 381,944 1523 | asaa67
83 {R). 79,779 79,779 79,779
8 ©) 5,000 5,000 5,000
' Authorized Vohumes at 1000 BTU/CE at.14.73 psia.
: Formeny- Hooker Chem:cm Corporation.
Notes: (F) Firm Service; (R) lnﬁermpﬁbl‘e Service; (S). Seasonal Service.
[FR Doc. 86-13785 Filed 6-18-86; 8:45 am| effective July 1, 1986: . Schedule IT and a revision to Rate
BILLING. CODE 6717-01-M. Substitute Second Revised Tariff Schedule IT to provide that Tennessee
Sheet Na. 22 may adjust the rates. for service to any
[Docket No. RP86-100-0011} Substitute Original Tariff Sheet No. Sl}xgper between thg maximum and
! 22A minimum. The substituted tariff sheets
Tennessee Gas Pipeline Co., a Division Substitute First Revised Tariff Sheet make only technical corrections and do
of Tenneco rnc.; Tariff Revisions No. 97 not affect the rates for IT service:

Tennessee states that these tariff

proposed in the'May 30th filing:

1,400 .

June 186, 1986.

Take notice that on Iune 12, 1986,
Tennessee Gas Pipeline Company, a
Division of Tenneco Inc. (Ténnessee)
tendered for filing the following tariff
sheets to its FERC Gas Tariff to be

——

sheets are filed in substitution of the
sheets filed pursuant to § 284.7 of the
Commission’s regulations on May 30,
1986 in the referenced proceeding to
reflect maximum and minimum rates for
service under Tennessee’s Rate .

Tennessee states that copies of the
filing have been mailed to all of its
customers and affected state regulatory
commissions. Any person desiring to be
heard or to protest said filing should file
a motion to intervene or protest with the
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Federal Energy Regulatory Commission,
825 North Capitol Street NE,
Washington, D.C. 20426, in accordance
with Rules 208 and 214 of the
Commission's Rules of Practice and
Procedure. All such motions or protests-
should be filed on or before June 19,
1986. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to-
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

" Lois D. Cashell,
Acting Secretary.
[FR Doc. 86-13915 Filed 6-18-86; 8:45 am}
BILLING CODE 6717-01-M

[Docket No. RP86-89-001]

Williston Basin Interstate Pipeline Co.;
Tariff Revision

June 186, 1986.

Take notice that on June 13, 1986,
Williston Basin Interstate Pipeline
Company (Williston Basin) tendered for
filing Substitute First Revised Sheet No.
95 to its FERC Gas Tariff, Original
Volume No. 1-A (Transportation and
Storage) to be effective July 1, 1986.

Williston Basin states that Substitute
First Revised Sheet No. 95 makes
reference to transportation transaction
proposed to be continued pursuant to 18
CFR 284.105(a), which was inadvertently
excluded from First Revised Sheet No.
95, previously filed on May 30, 1986.

Williston Basin has served a copy of
this filing upon the affected
jurisdictional customers and the
regulatory commissions for the states
where the service is performed.

Any person desiring to.be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission’s Rules of
Practice and Procedure (18 CFR
§§ 385.214, 385.211}. All such motions or
protests should be filed on or before
June 19, 1986. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies

_ of this filing are on file with the

Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 86-13915 Filed 6-18-86; 8:45 am])
BILLING CODE 6717-01-M

Office of Hearings and Appeals

Issuance of Decisions and Orders;
Week of May 5 Through May 9, 1986

During the week of May 5 through
May 9, 1986, the decisions and orders
summarized below were issued with
respect to appeals and applications for
exception or other relief filed with the
Office of Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals:

Appeal

Government Accountability Project, 5/8/86;
KFA-0027

The appellant filed an Appeal from a

" denial by the Albuquerque Information Office

of a Request for Information under the
Freedom of Information Act (the FOIA). In
considering the Appeal, the DOE found that

- although no responsive documents were o

located the search by DOE officials had been
adequate. An important issue considered in
the Decision and Order was how extensive
the search for documents responsive to a
FOIA request must be when there is some
evidence that the documents may exist.

Remedial Orders

Beta Energy Corporation, James R.
Blakemore, 5/8/86; HRO-0103

James R. Blakemore objected to a Proposed
Remedial Order {PRO) which the Economic
Regulatory Administration (ERA) issued to
Blakemore and Beta Energy Corp., on
September 17, 1982. The PRO found that
Blakemore's crude oil reselling activities had
violated the layering rule; 10 CFR 212.186. In
considering Blakemore's Statement of
Objections, the DOE rejected the argument
that the layering rule was ambiguous and the
claim that Blakemore had provided services
and functions traditionally and historically
associated with the resale of crude oil. The
DOE also found that Blakemore’s reselling

. activities violated the layering rule and that
_ Blakemore was fully liable for the violations.

In accordance with an objection filed on
behalf of the Controller of the State of
California, the DOE directed that all refunds
in this matter be distributed pursuant to the
procedures set forth in 10 CFR Part 205,
Subpart V.

Canal Refining Company, 5/8/86; HRO-0290
On May 9, 1986, OHA issued a Remedial
Order to Canal in which'it determined that
the firm had charged a price for controlled
crude oil in excess of its ceiling price.
Specifically, OHA found that during each
month of the audit period Canal entered into
reciprocal purchase and sale transactions in

which it sold price-controlled crude oil at its
ceiling price and purchased identical volumes
of stripper well crude oil at significant
discounts. In this regard, OHA determined
that it was appropriate to consider the
discount Canal received on the stripper crude
oil as part of the price it charged for
controlled crude oil. Accordingly, OHA
determined that the price Canal received for’
its controlled crude oil was equal to the sale
price of the controlled crude oil plus the
amount of the discount realized in its
purchase of the stripper crude oil, and that
the full price was in excess of its ceiling
price.

Pester Derby oil Company, 5/8/86, HRO- -
0304
Pester Derby Oil Company (Pester) -
objected to a Revised Proposed Remedial
Order (RPRO) issued to the firm on August
13, 1985. The RPRO was issued pursuant to a

‘Decision and Order issued to Pester by the

Office of Hearings and Appeals (OHA) on
February 11, 1985. In that decision, OHA
directed the Economic Regulatory
Administration either to recompute or
eliminate the amount of overcharges relating
to Pester's sales of a particular grade of
gasoline. After reviewing the RPRO and
Pester's Statement of Objections, the DOE
determined that the RPRO did not adequately
explain the way in which the alleged
overcharges had been recalculated.
Consequently, the ERA was directed to issue
a second RPRO with a complete discussion of
the basig for the revised alleged overcharges.

Request for Exception
Napakiak Corporation, 5/9/66; KEE-0007
Napakiak Corporation filed an Application
for Exception from the requirement to submit
Form EIA-782B, entitled “Reseller/Retailers’
Monthly Petroleum Product Sales Report.” In
considering the request, the DOE found that
the firm had not shown that it was more
adversely affected by the reporting
requirement than other reporting firms.
Accordingly, exception relief was denied.

Refund Applications

Apco Oil Corporation/John RuppOil
Company, Inc., RF83-54; Sentry Oil
Company, Inc., 5/7/86; RF83-146

The DOE issued a Decision and Order
concerning two Applications for Refund filed
by the John Rupp Oil Company, Inc., and

Sentry Oil Company, Inc. Each of the

applicants had purchased refined petroleum

products from Apco Oil Corporation, and
each sought a portion of the settlement fund
obtained by the DOE through a consent order

with Apco. Apco Oil Corp., 12 DOE { 85,149

(1985). Both of the applicants were eligible to

apply for refunds greater that $5,000, but

elected to limit their claims to $5,000 and
therefore followed the small claims
procedure outlined in Apco Oil Corp., 12 DOE

1 85,149 (1985). After examining the

applications, the DOE concluded that each of

the two firms should receive a refund, based
on its volumetric per gallon refund amount,
as described in the Appendix to the Decision.

The total amount of refunds granted was °

$13.347.
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Bayou State Oil Company; Ida Gasoline,
Inc./E-Z Mart Stores, Inc., 5/6/86;
RF117-10

The DOE issued a Decision and Order
concerning an Application for Refund filed by

E-Z Mart Stores, Inc., on the basis of the

procedures outlined in Bayou State Oil Co.,

12 DOE { 85,197 (1985). In its Application, E-Z

Mart sought a refund of more than $5,000 and

under Bayou State, was required to

demonstrate that it had cost banks greater
than the amount of the requested refund and
that it was injured as a result of the alleged
overcharges. After examining the evidence
and supporting documentation, the DOE
concluded that E-Z Mart Stores had failed to
demonstrate that it had cost banks which
exceeded the requested refund. Accordingly, -
the refund was limited to the threshold
amount for small claims of $5,000, plus
interest.

Continental Resource Company/Warren
Petroleum Company, RF61-1; E.I. du Pont
de Nemours & Company, 5/8/86; RF81-2

Warren Petroelum Company filed an
Application for Refund, seeking a portion of
funds remitted by Continental Resource
Company pursuant to a consent order that
Continental entered into with the DOE.
Warren purchased 238,279,039 gallons of
natural gas liquid products (NGLPs) from
Continental during the consent order period.
The DOE found that virtually all of the
NGLPs bought by Warren from Continental
were purchased at prices which exceeded
prevailing market price levels. As result, it
appeared that Warren had been
competitively injured and the firm was
granted a refund of $3,070,650.43, plus
accrued interest. The amount of refund
equals the gallons of NGLPs that Warren
purchased from Continental multiplied by a
volumetric per gallon refund amount.

E.I du Pont de Nemours & Company also
filed an application for refund in the
Continental proceeding on the basis that it
indirectly purchased propane and ethane
from Continental through Warren. In
conjunction with the Warren request, the
DOE determined that Warren had received
its entire allocable share of the Continental
fund and, since there was no evidence that
Warren had passed through any overcharges
to its customers, the Du Pont request was
denied.

Gulf Oil Corporation/Kay Bee Auto Service
of Deer Park, Inc., et al., 5/7/86; RF40~
00238 et al.

. The DOE issued a Decision granting 21
Applications for Refund from the Gulf Oil
corporation consent order fund filed by
resellers and retailers of Gulf refined
products. In considering the applications, the
DOE found that each of the claimants had
demonstrated that it would not have been
required to pass through to its customers a
cost reduction equal to the refund claimed.
Accordingly, the firms were granted refunds
totalling $29,933, representing $25,008 in
principal and $4,925 in interest.

Gulf Oil Corporation/Stewart Street Gulf, 5/
7/86; RF40-1517. i

The DOE issued a Decision and Order
concerning an Application for Refund filed by

Stewart Street Gulf, a retailer of Guilf
petroleum products located in Welch, West
Virginia. The firm applied for a refund based
on the procedures outlined in Gulf Ojl Corp.,
12 DOE { 85,048 (1984), governing the
disbursement of settlement funds received

from Gulf pursuant to a 1978 consent order. In -

its determination, the DOE found that
Stewart Street had been able to pass on the
price increases implemented by Gulf in the
form of increased prices to Stewart’s
customers. Accordingly, Stewart could not
have been injured by Gulf's pricing practices
and the refund application was denied.

~Leonard E. Belcher, Inc./A-C Motor Express;

RF227-27; Bay State Refining Company,
Inc., 5/8/86; RF227-30. .
The DOE issued a Decision and Order

concerning Applications for Refund filed by
A-C Motor Express and Bay State Refining
Company, Inc. in the Leonard E. Belcher, Inc.
(Belcher) refund proceeding. Both applicants
were end-users of No. 2 fuel oil purchased
directly from Belcher. In accordance with the
procedures outlined in Leonard E. Belcher,
Inc., 13 DOE { 85,348 (1986), each applicant
made a sufficient showing of injury by

- documenting its purchase volumes from

Belcher. After examining the evidence and
supporting documentation submitted by the
applicants, the DOE concluded that the
applicants should receive a total of $7,641,
representing $6,216 in principal and $1,425
interest.

Little America Refining Company/Elliott
Wholesale & Oil Company, RF112-148;
Rapp’s, Inc., 5/7/86; RF112-188

The DOE issued a Decision and Order
granting refunds from the Little America

Refining Company (Larco) deposit escrow

account to Elliott Wholesale & Oil Company

and Rapp's, Inc. The applicants, both
resellers of Larco product, submitted claims
for less than $5,000, and were therefore not
required to submit detailed evidence of
injury. The total amount of refunds granted to
these firms was $8,019, representing $5,339 in
principal and $2,680 in interest.

Mobil Oil Corporation Stewart-Webster Gas
Company et al., 5/5/86; RF225-69 et al.
The Department of Energy issued a
Decision and Order granting refunds from the
Mobil Oil Corporation deposit fund escrow
account to 8 purchasers of Mobil refined

- products. All of the refund applicants are

retailers of products other than motor
gasoline, and applied for refunds which were
under the $5,000 threshold limit outlined in
Mobil Oil Corp., 13 DOE { 85,399 (1985). The
amount of refunds granted to these firms
totalled $19,523, including accrued interest.

National Helium Corporation/Missouri,
RM3-21; Webster Oil Company/
Missouri, RM49-22; Vickers Energy
Corporation/Missouri, RM1-23; Vickers
Energy Corporation/Missouri, 5/8/86;
RQ1-289

The State of Missouri filed Requests for

Modification and a proposed second-stage

refund plan with the Office of Hearings and

Appeals (OHA) pursuant to Decisions and

Orders estabishing procedures for the

disbursement of funds obtained under

consent orders with National Helium

corporation, Webster Oil Company and
Vickers Energy Corporation. Missouri
requested that $24,732 in interest previously

. awarded to it be used on its two new
. proposed programs instead of two previously

approved plans. Missouri also proposed that
$146,100 of its second-stage refund money be

" used to fund a traffic light dimming project
. and a computerized school bus routing

program. Both plans would benefit consymers
of petroleum products by reducing taxes or
increasing state services. The OHA denied
approval of these plans because their
benefits to consumers are too indirect. As a

- result, the OHA also denied Missouri’s

requests for Modification until such time as
Missouri has submitted an acceptable plan
for the use of the principal monies.

Sid Richardson Carbon and Gasoline
Company and Richardson Products
Company/Schupbach & Streitmatter Gas
Company et al., 5/8/86; RF26-25 et al.,

THe DOE issued a Decision and Order
concerning Applications for Refund filed by

four propane resellers in connection with a

consent order fund remitted by the Sid

. Richardson Carbon and Gasoline Company

and Richardson Products Company (Sid
Richardson). According to the applications, at
some point during the consent order period
three of the four firms did not have any banks
of unrecovered increased product costs and,
indeed, had “negative” cost banks. The DOE
concluded that these “negative” cost banks
indicated that the three firms had passed
through all increased product costs, including
any alleged overcharges incurred during all of
the months in which the *“negative” banka
were recorded. Therefore, refunds were
limited to volumes purchased after the
“negative” banks were eliminated. Using a

- three-step competitive disadvantage

methodology, the DOE determined that each
firm should receive 100 percent of its
allocable share for its eligible Sid Richardson
purchases. The amount of refunds granted
these firms was $258,766, representing
$136,142 in principal and $122,624 in interest.

VGS Corporation/Gresham Petroleum
Company, 5/5/86; RF191-3

The DOE issued a Decision and Order
concerning an Appliciation for Refund filed
by Gresham Petroleum Company (Gresham),
a reseller of VGS Corporation/Southland Oil
Company petroleum products. The firm
applied for a refund based on the procedures
outlined in VGS Corp., 13 DOE { 85,165
(1985), governing the disbursement of
settlement funds received from VGS pursuant
to a 1981 consent order. Since Gresham's
level of purchases from VGS during the
consent order period qualified it for a refund
below the $5,000 threshold for small claims,
the firm was not required to demonstrate
detailed evidence of injury resulting from the
alleged overcharges. The DOE concluded that
Gresham should receive a total refund of

* $1,049, representing $664 in principal and

$385 in accrued interest.

Zia Fuéls (GGC, Inc.) Intercontinental
Petroleum Corporation et al., 5/5/88
RF218-2etal
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The Office of Hearings and Appeals
granted Application for Refund filed by four
claimants from a fund obtained through
consent order that the DOE entered into with
GGC, Inc. Two of the applicants were end-
users and two were resellers who requested
refunds below the $5,000 threshold for small
claims. The total amount of the refunds
granted was $8,640, representing $8,267 in
principal plus $2,373 in interest.

Dismissals
The following submissions were dismissed:
Company Name and Case No.

Afri-American Supply Company; KFA-0022
Barbier Oil & Supply Company; HEE-0168
Bob's Gulf Service; RF40-750
Campbeli Oil Company, Inc.; KEE-0009
Canal and Broad Gulf; RF40-1446
Canal and Scott Gulf; RF40-1447
Cannatella's Gulf; RF40-1445
Carlson's Garage; RF225-1874
County of Dane; RF225-2112
Dearybury Oil Company; KEE-0020
Degrood Oil, Inc; KEE-0030
Detroit Golf Club; RF225-2104
Diamond Shamrock; RF225-2229, RF225-2230
Door Control Inc; RF225-2107
Ed Hartz & Sons, Inc.; RF225-1838
Form-A-Tool Company, Inc.; RF225-2097
Formax, Inc.; RF225-2113
Good Hope Refineries/Val-Cap, Inc.; RF189-5
Graniteville Company; RF225-2089
Heim Corporation; RF225-2096
ITT Rayonier Inc.; RF225-2105

Jackson Municipal Airport Authority; RF191-
T2

Les Peterson Oil Company; KEE-0011

M&E Ford Volvo; RF225-21086

Martin-Eagle Oil Comapny, Inc., KEE-0024

National Treasury Employees Union; KFA~
0039

Philips ECG, Inc.; RF225-2118

Riverview Gardens; RF232-338

Branch Brook Gardens; RF232-340

Robert O. Svensson; RF225-2103

Roussel's Gulf Service; RF40-388

Standard Tool & Manufacturing Company;
RF225-2115

Tri-Kris Company; RF225-2108

Wayne Trail Tool Company; RF225-2110

Worthington Steel Company; RF225-2111

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E~234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

Dated: June 9, 1986.

" George B. Breznay,

Director, Office of Hearings and Appeals.
[FR Doc. 86-13845 Filed 6-18-86; 8:45 am)
BILLING CODE 6450-07-M

Implementation of Special Refund
Procedures

AGENCY: Office of Hearings and
Appeals, Department of Energy.
ACTION: Implementation of special
refund procedures and solicitation of
comments.

SUMMARY: The Office of Hearings and
Appeals of the Department of Energy
solicits comments concerning the
appropriate procedures to be followed in
refunding a total of $500,000{plus
accrued interest) in consent order funds
to members of the public. The funds are
being held in escrow pursuant to a
consent order involving Cloyce K. Box.

DATE AND ADDRESS: Comments must be
filed within 30 days of publication of
this notice in the Federal Register and
should be addressed to the Office of
Hearings and Appeals, Department of
Energy, 1600 Independence Avenue,
SW., Washington, DC 20585. All
comments should conspicuously display
a reference to Case Number HEF-0041.

FOR FURTHER INFORMATION CONTACT:
Richard W. Dugan, Assgciate Director,
Office of Hearings and Appeals, 1000
Independence Avenue, SW.,,
Washington, DC 20585, {202) 252-2860.

SUPPLEMENTARY INFORMATION: In
accordance with § 205.282{b) of the
procedural regulations of the
Department of Energy, 10 CFR

§ 205.282(b), notice is hereby given of
the issuance of the Proposed Decision
and Order set forth below. The Proposed
Decision relates to a consent order
entered into by Cloyce K. Box which
settled possible pricing violations in
sales of motor gasoline made on behalf
of Box by J.R. Adams Oil Co., of
Guymon, Oklahoma, during the period
April 2, 1974 through July 30, 1974, or by
Ritco, Inc., of Waco, Texas, between
March 21, 1974 and June 13, 1974.

The Proposed Decision sets forth the
procedures and standards that the BOE
has tentatively formulated to distribute
funds remitted by Box and being held in
escrow. The DOE has tentatively
decided that the funds should be
distributed in two stages. The specific
requirements for establishing eligibility
for refunds in the first stage are set forth
in the Proposed Decision.

Applications for Refund should not be
filed at this time. Appropriate public
notice will be given when the
submission of claims is authorized.

Any member of the public may submit
written comments regarding the
proposed refund procedures.
Commenting parties are requested to
submit two copies of their comments.
Comments should be submitted within

30 days of publication of this Notice in
the Federal Register and should be sent
to the address set forth at the beginning
of this Notice. All comments received in
these proceedings will be available for
public inspection between the hours of
1:00 to 5:00 p.m., Monday through
Friday, except federal holidays, in the
Public Reference Room of the Office of
Hearings and Appeals, lecated in Room
1E-234, 1000 Independence Avenue,
SW., Washington, DC 20585.

Dated: June 9, 1986.
Gecrge B. Breznay,
Director, Office of Hearings and Appeals.

Proposed Decision and Order of the
Department of Energy

Special Refund Procedures

June 9, 1986.

Name of Firm: Cloyce K. Box
Date of Filing: October 13, 1983
Case Number: HEF-0041 :

The Economic Regulatory
Administration {ERA) filed a petition on
October 13, 1983, requesting that the
Office of Hearings and Appeals (OHA)
implement a special refund proceeding
to distribute funds received pursuant to
a Consent Order entered into by the
DOE and Cloyce K. Box (Box), formerly
President of OKC Corporation (OKC]}.
This Consent Order is independent of a
separate Consent Order with OKC itself
which has been the subject of a separate
Subpart V proceeding. See Office of
Enforcement: In the Matter of OKC
Corp., 9 DOE { 82,551 (1982) (OKC).

1. Background

According to the record in this
proceeding and the related OKC
proceeding (Case No. BEF-0032), during
the period of federal petroleum price
controls, Box entered into business
arrangements with a number of
independent brokers (the so-called
“friendly brokers”) under which Box
arranged for the brokers to purchase
refined petroleum products from OKC.
The friendly brokers then resold the
products at excessive prices in violation
of the DOE price regulations, and split
the profits with Box. Box Consent Order
11 1-3; OKC, 8 DOE at 85,270. In order to
settle all claims and disputes between
Box and the DOE regarding these
transactions in 1974, Box and the DOE
entered into a Consent Order on July 17,
1980, in which Box agreed to remit
$505,000 to the DOE, of which $500,000
was for the purpose of restitution to
injured parties and $5,000 was a civil
penalty. On the same date, Box entered
into a Memorandum of Understanding
which resolved all DOE-related criminal
allegations against Box in return for his
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pleading guilty to a 23-count information
charging him with aiding and abetting
violations of 10 CFR 210.62(c), in
violation of section 5(a) of the
Emergency Petroleum Allocation Act of
1973, 15 U.S.C. 754(a)(3)(B)(ii).! The _
Consent Order states that it does not
constitute an admission by Box of any
civil or criminal liability, or of any
wrongdoing or illegal act. §7. In
accordance with the terms of the
Consent Order, Box remitted to the DOE
$500,000, which is currently being held
in an interest-bearing escrow account
pending distribution by the DOE. The
civil penalty of $5,000 was deposited
into the miscellaneous receipts account
of the United States Treasury.

IL. Jurisdiction and Authority

The procedural regulations of the DOE
set forth general guidelines by which the
OHA may formulate and implement a
plan of distribution for funds received as
a result of an enforcement proceeding.
10 CFR Part 205, Subpart V. For a more
detailed discussion of Subpart V and the
authority of the OHA to fashion
procedures to distribute refunds
obtained as part of settlement
agreements, see Office of Enforcement,
9 DOE { 82,553 (1982); Office of
Enforcement, 9 DOE { 82,508 (1981);
Office of Enforcement, 8 DOE { 82,597
(1981) (Vickers). '

I11. Proposed Refund Procedures
A. Refund Cloimants

We propose that the distribution of
refunds take place in two stages. In the
first stage, refund monies would be
distributed to those firms who were
injured as a result of the 23 transactions
specified in the criminal information
that was settled by the Memorandum of
Understanding. Twenty of these
transactions involved sales arranged by
Box of OKC motor gasoline to J. R.
Adams of Guymon, Oklahoma, d/b/a].
R. Adams Oil Company (Adams) during
the period from April 2, 1974 through
July 30, 1974. The remaining three
transactions involved Box-arranged
sales of OKC motor gasoline to Edwin
W. Gummelt, Jr., and Robert A. Whitley,
of Waco, Texas, together d/b/a Ritco,
Inc. (Ritco) during the period March 21,
1974, through June 13, 1974. While
transactions similar to those specified in
the information occurred during a much

! United States v. Cloyce K. Box, Cr. No. 80-107W
(W.D. Okla. July 17, 1980). Box paid a fine of $5,000
per count or a total fine of $115,000. Box's guilty
plea was entered pursuant to the standards of North
Carolina v. Alford, 400 U.S. 25 (1970), which permit
a court to accept a guilty plea from a person
accused of a crime despite that person’s
unwillingness to admit to participation in the acts
constituting the crime.

longer period and with other firms, the
Box Consent Order, both on its own
terms and when read together with the
Memorandum of Understanding, makes
it clear that these are the only
transactions covered by the civil
settlement agreement. Consent Order
Introduction and {{ 1, 2. Memorandum
of Understanding {{ 1, 3, 6. The persons
injured as a result of these transactions
were the customers who purchased the
OKC motor gasoline from Adams or
Ritco at allegedly illegal prices. The
record clearly indicates that Adams and
Ritco not only were not injured in any
way by the transactions but were
directly involved with Box in committing
the alleged violations.?

Accordingly, potential claimants are
resellers (including retailers and
refiners) and end-users who purchased
OKC motor gasoline from either Adams
or Ritco during the Box consent order
period,® and who satisfactorily
demonstrate that they were injured by
the alleged overcharges.* Firms
identified in the file of the OKC
proceeding as customers of Adams and
Ritco during the Box consent order
period will receive direct notice of this
proceeding.

1. Refund Applications by Resellers

In Subpart V proceedings, reseller
applicants are generally required to
demonstrate that they did not pass on to
their customers price increases
implemented by the consent order firm.
See, e.g., Vickers. We propose to adopt
this requirement.in the present
proceeding.® Accordingly, in order to

2 Adam's and Ritco’s owners pled guilty to
charges of selling petroleum products at higher
prices than permitted under the price regulations in
the same transactions that were specified in the Box
criminal information. United States v. John R.
Adams, CR. No. 78-166-T (W.D. Okla. December 14,
1978) ($1,000 fine), United States v. Whitley and
Gummelt, CR. No. 78-165-T (W.D. Okla. December
17, 1979) ($15,000 fine for each defendant).

3 The, Box consent order period for firms that
purchased OKC motor gasoline from Adams is April
2, 1974 through July 30, 1974. For firms that
purchased OKC motor gasoline from Ritco, the Box
consent order period is March 21, 1874 through June
13, 1974.

+ Any of the other “friendly brokers” who may

- have purchased from Adams and Ritco will also be

ineligible for a refund on the grounds of “unclean
hands.” See OKC, 8 DOE at 85,270; see also Office
of Special Counsel: In the Matter of Conoco, Inc.,
11 DOE { 85,206 (1984). These other brokers are:
Boyce Box d/b/a Quality Oil; Robert Vail d/b/a
Robert Vail, Inc.; Consolidated Materials, Inc., a
congolidation ofStonewalk Corporation and CLB
Corporation, owned primarily by Donald G. Baxter;
and Metro Energy, owned by Phil and Jean Parker.
See SEC v. Cloyce K. Box and OKC, CA-3-80-
1217D, {N.D. Tex.} (First Supplemental Complaint
for Permanent Injunction).

3 We recognize, of course, that in the present case
the price increases were imposed not by the person
who entered into the consent order, i.e., Box, but by
Adams and Ritco.

qualify for a refund, resellers must show
that market conditions required them to
absorb the alleged overcharges. A
reseller must also show that it had a
“bank"” of unrecovered costs in order to
demonstrate that it did not subsequently
recover these costs by increasing its
prices.® The maintenance of a bank will
not, however, automatically establish
injury. See Tenneco Oil Co./Chevron
U.S.A., Inc., 10 DOE { 85,014 (1982);
Vickers Energy Corp./Standard Oil Co.,
10 DOE { 85,036 (1982); Vickers Energy
Corp./Koch Industries, Inc., 10 DOE

1 85,038 (1982).

However, as in many prior special
refund cases, we propose to adopt a
presumption of injury with respect to -
small claims by resellers. See, e.g., Uban
0il Co., 9 DOE { 82,541 (1982). The cost
to a small firm of gathering evidence of
injury could exceed the expected refund.
Consequently, without simplified
procedures, some injured resellers
would be effectively denied an
opportunity to obtain a refund. Under
the small claims presumption we are
proposing to adopt, a reseller claimant
will not be required to submit any
evidence of injury beyond purchase
volumes if its refund claim is $5,000 or
less. ’

Resellers who made only spot
purchases will be presumed to have
suffered no injury. They would therefore
be ineligible for any refund, even a
refund at or below the small claims
threshold level. Spot purchasers tend to
have considerable discretion in where
and when to make purchases and would
therefore not have made spot purchases
of OKC product from Adams or Ritco at
increased prices unless they were able
to pass through the full amount of the

.quoted selling price to their own

customers. See Vickers, 8 DOE at
85,396-97; Office of Special Counsel, 10
DOE { 85,048 at 88,200 (1982) (Amoco).
The same rationale holds true in the
present case. Accordingly, any reseller
claimant who was a spot purchaser
must submit evidence to rebut the spot
purchaser presumption and establish the
extent to which it was injured as a result
of the spot purchase(s).

2. End-Users

We propose to adopt a finding that
end-users or ultimate consumers whose
business is unrelated to the petroleum

¢ Banks must be shown from the month of
purchase until the date the bank requirement for
motor gasoline was eliminated —July 15, 1979 for
retailers, May 1, 1980 for most resellers and retailer-
resellers, and January 28, 1981 for refiners and the
52 resellers and retailer-resellers listed at 46 FR
81255 (December 10, 1980), Fed. Energy Guzdelines,
Petroleum Regulations 1974-1681, { 15,497C.
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industry were injured by the alleged
overcharges settled by the Box Consent
Order. Unlike regulated firms in the
petroleum industry, members of this
group generally were not subject to price
controls during the consent order period,
and they were not required to keep
records which justified selling price
increases by reference to cost increases.
For these reascns, an analysis of the
impact of the alleged overcharges on the
final prices of non-petrogleum goods and
services would be beyond the scope of a
special refund proceeding. See Texas
Oil & Gas Corp., 12 DOE at 88,209. We
therefore propose that an end-user of
OKQC refined products purchased from
Adams or Ritco need only document
that it was an ultimate consumer of a
specific amount of OKC motor gasoline
to make a sufficient showing that it was
injured by the alleged overcharges.

B. Calculation of Refund Amounts

We must further determine the proper
method for dividing the consent order
fund among successful applicants. We

propose to adopt a presumption that the -

alleged overcharges were dispersed
equally in the sales of OKC motor
gasoline by Adams and Ritco in the 23
transactions specified in the criminal
information. In order to calculate a per
gallon refund amount under this
volumetric method, we shall divide the
principal amount of the Box consent
order fund, $500,000, by the 9,700,260
gallons of OKC motor gasoline which
was purchased and resold by Adams
and Ritco during the Box consent order
period (March 21, 1974 through July 30,
1974). This yields a refund amount of
$0.051545 per gallon.?

Finally, we propose to establish a
minimum amount of $15 for refund
claims. We have found through our
experience in prior refund cases that the
cost of processing claims in which
refurds are scught for amounts less than
$15 outweighs the benefits cf restitution
in those cases. See, e.g., Uban Oil Co., 9
DOE at 85,225; see also 10 CFR
§ 205.286(b).

IV. Refund Application Procedures

Refund applications in this proceeding
should not be filed until issuance of a
final Decision and Order. Detailed

7 Like the other presumptions we aro establishing
in this proceeding, the volumetric presumption fs
rebuttable. The volumetric method of computing
refunds represents a simple and equitable
alternative available to firms which are not able to
perform the difficult task of substantiating a
particular level of alleged overcharge and injury.
Any claimant will be allowed to file a refund
application based on a claim that it suffered a
disproportionate share of the alleged overcharges.
See, e.g., Quaker State Oil Refining Corp., 13 DOE
{ 85,211 at 88,552 (1985).

procedures for filing applications will be
provided in the final Decision and
Order. Before disposing of any of the
funds received, we intend to publicize
the distribution process and to provide
an opportunity for any affected party to
file a claim. In addition to publishing
copies of the proposed and final
decisions in the Federal Register, copies
will be provided to those customers of
Adams and Ritco during the Box
consent order period whom we are able
to locate.

In the event that money remains after
all first-stage claims have been disposed
of, these funds could be distributed in
various ways. We will not be in a
position to decide what should be done
with any remaining funds until the first
stage refund procedure is completed.

It Is Therefore Ordered:

The refund amount remitted to the
Department of Energy by Cloyce K. Box
pursuant to the Consent Order executed
on July 17, 1980 will be distributed in
accordance with the foregoing Decision.

[FR Doc. 86-13843 Filed 6-18-83; 8:45 am]
BILLING CODE 6450-01-1

implementation of Spaciz] Refund
Procedures

AGENCY: Office of Hearings and
Appeals, DOE.

ACTION: Notice of Implementation of
Special Refund Procedures.

sumMMARY: The Office of Hearings and
Appeals of the Department of Energy
has adopted the final procedures to be
followed in refunding $21,082,535.86 in
consent order funds to members of the
public. This money is being held in
escrow following the settlement of
enforcement proceedings brought by the
Economic Regulatory Administration of
the Department of Energy involving
Marathon Petroleum Company.

DATE AND ADDRESS: Applications for
refund must be filed in duplicate by
December 5, 1983, and should be
addressed to: Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue, SW.,
Washington, BC 20585. All comments
should conspicuously display a
reference to the Case Number KEF-0021.
FOR FURTHER INFORMATION CONTACT:
Virginia A. Lipton, Assistant Director,
Office of Hearings and Appeals,
Department of Energy, 1600
Independence Avenue, SW.,
Washington, DC 20585, (202) 252-2400.
To receive suggested refund
application forms contact: Marcia B.
Proctor, Chief, Docket and Publications
Branch, Office of Hearings and Appeals,

Department of Energy, 1000
Independence Avenue, SW,,
Washington, DC 20585, (202) 252-4924.

SUPPLEMENTARY INFORMATION: In
accordance with the procedural
regulations of the Department of Energy,
10 CFR 205.282(b), notice is hereby given
of the issuance of the Decision and
Order set out below. The Decision
relates to a January 30, 1989 consent
order between the DOE and Marathon
Petroleum Company. That consent order
settled certain disputes between the firm
and the DOE congcerning Marathon's
possible violations of DOE regulations
in its sales of crude oil and refinad
petroleum products. The consent order
covers the period January 1, 1973
through January 27, 1981.

The Decision sets forth the procedures
and standards that the DOE has
formulated to distribute the conterts of
an escrow account in the amount of
$21,082,535.88, funded by Maratkon
pursuant to the consent order. The DOE
has divided the consent order fund into
two pools; one relating to Marathon
crude oil sales and the other relating to
Marathon sales of refined products.
Under the procedures adopted,
purchasers of Marathon refined
products may file claims for refunds
from the escrow fund. The amount of the
refund available to an applicant will
generally be a pro rata or volumetric
share of the Marathon consent order
fund. The Decision provides that in
order to receive a portion of its allocable
share, a claimant must furnish the DOE
with evidence that it was injured by the

-allegedly unlawfu! prices for coversd

products charged by Marathon.
However, the Decision indicates that ro
separate, detailed showing of injury will
be required of end-users of the relevant
product, or of firms which file refurd

- claims in amounts of $5,950 or lees. The

Decigien furtker indicates thatan -
applicant whase claim, if granted, would
result in a refund greater than $5,000 but
less than $50,000 may elsct to receive a
refund based on 35 percent of its
allocable share. Applicants requesting
refunds of $50,000 or more will be
required to provide a detailzd showing
of injury. The Decision also sets forth a
suggested application format which
claimants may use. Proper disposition of
any funds remaining after all
meritorious claims of Marathon refined
product purchasers have been paid will
be decided at a future date.

With regard to the portion of the
consent order fund attributable to
Marathon's alleged crude oil violations,
the decision places the money into a
pool of crude oil moneys for distribution
pursuant to the DOE’s Statement of
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Restitutionary Policy for crude oil
claims.

Applications for refund must be filed
by December 5, 1986, and should be sent
to the address set forth at the beginning
of this notice. Refund applicants must
file two copies of their submission. All
applications received in this proceeding
will be available for public inspection
between the hours of 1:60 p.m. and 5:00
p.m., Monday through Friday, except -
federal holidays, in the Public Reference
Room of the Office of Hearings and
Appeals, located in Room 1E-234, 1000
Independence Avenue, SW.,
Washington, DC 20585.

Dated: June 11, 19886.
George B, Breznay,
Director, Office of Hearings and Appeals.

Decision and Order of the Department of
Energy ‘

Implementation of Special Refund
Procedures

June 11, 1986.

Name of Firm: Marathon Petroleum
Company )

Date of Filing: March 26, 1986

Case Number: KEF-0021.

On March 286, 1986, the Economic
Regulatory Administration (ERA) of the
Department of Energy (DOE) filed a
petition with the Office of Hearings and
Appeals (OHA), requesting that the
OHA formulate and implement
procedures for distributing funds
obtained through the settlement of
enforcement proceedings involving
Marathon Petroleum Company
(Marathon). See 10 CFR Part 205,
Subpart V. On April 18, 1988, the OHA
issued a Proposed Decision and Order
tentatively setting forth procedures for
distributing the Marathon settlement
fund. 51 FR 16198 (May 1, 1986). We
further provided a 30-day period for
submission of comments regarding our
proposal. That period elapsed on June 2,
1986. The purpose of the present
Decision is to address the comments
received and provide the final
procedures for disbursement of the
Marathon funds.

Section I below summarizes the
tentative procedures adopted in the
Proposed Order. Section II reviews and -
considers the comments we received
regarding those procedures. Section III
sets forth the final Marathon refund
- “procedures applicable to parties

claiming refunds based on purchases of
‘Marathon refined products. A claimant
should take special note of those
requirements applicable to its particular
circumstances. The specific application
requirements are followed by a
discussion of general requirements

which apply to all refund applications
involving refined petroleum products.
We have also prepared suggested forms
that claimants may use to file their
applications. These forms appear as an
Appendix to this Decision. Refund
applications must be filed by December
5, 1986. Printed forms are available from
OHA.

1. Summary of Proposed Marathon
Refund Procedures

As we stated in the Proposed
Decision, during the period covered by
the settlement agreement, Marathon
was engaged in the production, sale and
refining of crude oil, as well as in the
sale of refined petroleum products. DOE
audits of Marathon’s operations
revealed possible regulatory violations
in the firm's application of the federal
petroleum price and allocation
regulations. In order to settle claims and
disputes between Marathon and the
DOE, the two parties entered into a
consent order which became final on
January 30, 1986.* Under the terms of the
consent order, Marathon remitted
$21,082,535.86 to the DOE in settlement
of alleged violations occurring between
January 1, 1973 and January 27, 1981 (the
consent order period). These funds are
being held in an escrow account
established with the United States
Treasury pending a determination of
their proper distribution.

Because the consent order resolves
alleged violations involving both sales
of crude oil and refined products, we
proposed to divide the fund into two
pools. See Standard Oil Co. (Indiana),
10 DOE { 85,048 (1982) (Amoco). As we
stated in the Proposed Order, according
to information set forth in the Federal
Register Notice announcing the
proposed Marathon consent order,
approximately 40 percent of the
aggregate amount of the alleged
violations settled by the consent order
concern Marathon's production and
sales of crude oil. 50 FR 34901, 34902
(August 28, 1985). We therefore
proposed that this same percentage of

. the principal contained in the Marathon

escrow account, or $8,433,014, be set

. aside as a pool of crude oil funds. We

further proposed that the remaining 60
percent of the Marathon funds, or
$12,649,522 be made available for
distribution to claimants who _
demonstrate that they were injured by
Marathon's alleged violations in sales of
refined petroleum products.

t Section 501 of the Marathon consent order
resolves all pending and potential civil and
administrative claims by the DOE against :
Marathon, with certain enumerated exceptions. See
consent order section 501(a) through (g).

Marathon, like other producers of
crude oil, was subject to the Mandatory
Petroleum Price Regulations set forth in
6 CFR Part 150 and 10 CFR Part 212.2 To
the extent that Marathon miscertified
old crude oil as new or stripper well
crude oil, the impact of the violations
was spread throughout the domestic
refining industry by the operation of the °
Entitlements Program, 10 CFR 11.67. See,
e.g., Union Oil Co. v. DOE, 688 F.2d 797
(Temp. Emer. Ct. App. 1982), cert.
denied, 459 U.S. 1202 (1983). Based on
the OHA's report to the District Court in
the Stripper Well Exemption Litigation,
see Report of the Office of Hearings and
Appeals, In re: Department of Energy
Stripper Well Exemption Litigation,
MDL No. 378 (D. Kan., filed June 21,
1985), 6 Fed. Energy Guidelines { 90,507
at 90,620 (1985) (the Stripper Well
Report), the DOE announced that the
Department would maintain

.overcharges associated with such

violations in escrow to afford Congress
the opportunity to select the means of
making indirect restitution. See
Statement of Restitutionary Policy, 50
FR 27400 (July 2, 1985). We therefore
tentatively decided to pool the
Marathon funds attributable to alleged
crude oil violations with other crude oil
funds for distribution in accordance

. with departmental policies. See 50 FR at

27400-02.

With regard to the remainder of the
Marathon settlement fund, the
$12,649,522 apportioned to refined
products, we proposed to implement a
two-stage refund proceeding in which
purchasers of Marathon refined
petroleum products will be afforded an
opportunity to submit refund
applications during the initial stage.® In
connection with first-stage applications
by Marathon purchasers, we adopted
several presumptions. First, we o
presumed that the alleged overcharges . .. .
were dispersed equally in all sales of

refined product made by Marathon

2 The DOE regulations, in effect from August 19,
1973 until January 27, 1981, governed prices charged
in crude oil sales to first purchasers by defining
ceiling prices for various tier classifications of crude
oil. The regulations permitted producers to sell
certain crude oil, such as crude oil produced from a
“stripper well property,” at market price levels.
When a producer sold crude oil, it was required to
certify in writing to the purchaser the respective
volumes of crude oil belonging to each tier
classification in each purchase. When a refiner
processed the crude oil, it was required to report
these certifications to the DOE to enable the agency
to administer the Crude Oil Entitlements Program,
10 CFR 211.67.

3 We indicated that after all claims of Marathon
purchasers had been considered, we would
determine the appropriate manner of disbursing
remaining Marathon refined product funds in a
second stage refund proceeding.
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during the consent order period and that
refunds should therefore be made on a
pro rata or volumetric basis. Under the
volumetric refund approach, a claimant
is eligible to receive a refund equal to
the number of gallons purchased times
the per gallon refund amount. We also
refer to this volumetric refund amount
as the claimant’s “allocable share.” 4 In
the Proposed Order, we get the per
gallon refund amount at $.00042 per
gallon. We derived this figure by
dividing the consent order funds
available for distribution to non-crude
oil claimants ($12,649,522) by the
number of gallons of covered products
other than crude oil which Marathon

. indicated to us that it sold from
September 1973 through the date of
decontrol of the relevant product
(29,983,247,000). However, we also
recognized that some claimants may
have been disproportionately
overcharged, and indicated that any
purchaser may file a refund application
based on a claim that it suffered a
disproportionate share of the alleged
overcharges. See Sid Richardson
Carbon and Gasoline Co., 12 DOE
11 85,054 at 88,164 (1984).

We proposed to adopt a number of
presumptions concerning injury. These
presumptions excuse certain categories
of refund applicants from proving that
they were injured by Marathon's alleged
overcharges, thus simplifying the refund
process for these applicants.

We tentatively found that end-users
and ultimate consumers whose
businesses are unrelated to the
petroleum industry would not be
required to provide a separate :
demonstration that they were injured by
Marathon's alleged refined product
overcharges. Unlike regulated firms in
the petroleum industry, end-users
generally were not subject to price
controls during the consent order period
and were not required to keep records
which justified selling price increases by
reference to cost increases. For these
reasons, we found an analysis of the
impact of the alleged overcharges on the
final prices of non-petroleum goods and
services would be beyond the scope of a
special refund proceeding. See Texas
Oil & Gas Corp., 12 DOE { 85,069 at
88,209 (1984). We proposed, therefore,
that end-users of Marathon products
need only document that they were
ultimate consumers of a specific amount
of Marathon products to make a
sufficient showing that they were
injured by the alleged overcharges.

+ Claimants are also eligible to receive a pro rata
share of interest accrued on the escrowed funds.

We also tentatively decided not to
require firms whose prices for goods and
services are regulated by a government
agency or by the terms of a cooperative
agreement to demonstrate injury as a
result of alleged overcharges on refined
products. Although such firms, e.g.,
public utilities and agricultural
cooperatives, generally would have
passed overcharges through to their
customers, they generally would pass
through any refunds as well. Therefore,
we suggested that we would require -
such applicants to certify that they will
pass any refund received through to
their customers, to provide us with a full
explanation of how they plan'to
accomplish this restitution, and to
explain how they will notify the
appropriate regulatory body or
membership group of their receipt of the
refund money. See Office of Special
Counsel, 9 DOE { 82,538 at 85,203 (1982).
We noted, however, that a cooperative’'s
sales of Marathon products to non-
members would be treated in the same
manner as sales by other resellers.

We also proposed specific procedures
regarding refund applications filed by
resellers, retailers and refiners. We
proposed, first, to adopt a small-claims
presumption, as we have in many
previous cases. Under the small-claims
presumption, a claimant seeking total
refunds of $5,000 or less (excluding
interest) is not required to submit any
evidence of injury, beyond establishing
the volume of Marathon products it
purchased during the settlement period.
See Texas Oil & Gas Corp., 12 DOE
1 85,069 at 88,210 (1984). We believe that
the cost to the applicant of gathering
evidence of injury to support a small
refund ciaim and the cost to the OHA of
analyzing the additional evidence might
be outweighed by the benefits that could
be achieved by receiving the additional
information.

In the Proposed Order we also stated
that refiners, resellers and retailers
seeking refunds greater than $5,060
would be expected to provide a more
detailed injury showing. We tentatively
adopted a further presumption for
refiner, reseller or retailer applicants

whose claims, if granted, would result in -

a total refund greater than $5,000, but
less than $50,000, excluding interest
(medium range claimants). Based on our
review of prior cases, we believed it a
reasonable presumption that firms that
sold Marathon refined products and that
maintained banks of unrecovered costs
were likely to have experienced some
injury as a result of the alleged
overcharges. E.g., Mobil Oil Corp., 13
DOE { 85,339 (1985) (Mobil); Amoco, 10
DOE at 88,222-23. Based on national

average data and the conclusions
regarding absorption of injury reached
in those cases, we tentatively decided to
adopt an injury presumption of 35
percent in the Marathon refund
proceeding. Accordingly, we proposed
that any medium range claimant be
permitted to elect to receive a refund
based on 35 percent of its total allocable
or volumetric share. We tantatively
determined that in order to receive a
refund based on this 35 percent

‘presumption, an applicant would be

required to substantiate the volume of
product it purchased from Marathon and
demonstrate the existence of banks of .
unrecouped product costs at levels at
least equal to the refund claimed.

Finally, we proposed that a large
refund applicant in this general
category, one whose total claims, if
granted, would result in a refund of
$50,000 or more excluding interest, be
required to provide a detailed showing
of injury. We stated in the Proposed
Order that such an applicant would be
expected to show that it did not pass
along the alleged overcharges to its own
customers, by demonstrating that it
maintained a bank of unrecovered
product costs beginning with the first
month of the period for which a refund
was claimed through the date on which
that product was decontrolled. In
addition, we provided that a claimant
specifically establish injury by showing
that it did not pass through those
increased costs.

II. Comments Regarding Marathon
Proposed Order

(A) Crude oil comments

As we stated above, we indicated that
we would disburse the $8,433,014 of the
Marathon consent order fund relating to
alleged crude oil violations in .
accordance with departmental policy. In
connection with this proposal, we
received joint comments filed by the
States of Arkansas, Delaware, lowa,
Louisiana, North Dakota, Rhode Island,
Utah, and West Virginia and separate
comments by the State of California and
the Commonwealth of Pennsylvania.
These States suggest that OHA not
follow agency crude oil policy and
instead distribute to the States funds not
disbursed to directly injured claimants.

The DOE Crude Oil Policy arose out- - - .

of a report which the OHA issued in the
Stripper Well Exemption Litigation.
Report of the Office of Hearings and
Appeals, In Re: Department of Energy
Stripper Well Exemption Litigation,
MDL No. 378 (D. Kan. filed June 21,

" 1985), 6 Fed. Energy Guidelines { 90,507

(1985). That Report concluded that the
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Entitlements Program spread the effects
of crude oil miscertifications throughout
the crude oil industry.® From the OHA's
findings, the Deputy Secretary of Energy
concluded that an indirect means of
effectuating restitution was appropriate
in crude oil refund proceedings.
Therefore, on June 21, 1885, the Deputy
Secretary established the DOE Policy of
Restitution for Crude Qil Overcharges.
50 Fed. Reg. 27400 (July 2, 1985). The
policy statement announced that the
DOE would maintain overcharge monies
in escrow to afford Congress the
opportunity to select the means of
making indirect restitution. Should
Congress decline to act on the issue by
the fall of 1986, the DOE stated that the
funds should be paid to the .
miscellaneous receipts accounts of the
United States Treasury in order to
benefit all Americans. In june 1835, the
OHA issued an order announcing that it
intended to follow the DOE Policy. 50
Fed. Reg. 27402 (july 2, 1985). The COHA
solicited and considered comments to
that announcement and determined that
it would apply the DOE Policy in all
special refund cases involving crude oil.
Amber Refining, Inc., 13 DOE { 88,217
(1985) (Amber).

As we stated above, the jurisdictions
referred to above urge that all monies
not disbursed to identified injured
parties be distributed to States for
indirect restitution, rather than in
accordance with DOE Policy. However,
none of the comments presents any
reason why the Policy is inapplicable to
these funds. Rather, the comments
suggest that alternative methods of
restitution are preferable. For example,
they argue that state governments are -
the mest appropriate recipients of
refund monies not designated for readily
identifiable injured parties.

In light of our Decisien in Amber, we
have determined that the Marathon
crude oil refund monies should be
pooled with other crude oil funds for
distribution in accordance with the
departmental policies. As we stated in
Amber, there is no merit to comments
which disagree with the OHA
implementation of DOE policies. Amber,

5 The Crude Oil Entitlements Program, part of the
DOE's system of mandatory petroleum price and
allocation controls, was in effect from November
19874 through January 1981. The program was
intended to equalize access to the benefits of crude
oil price controls among all domestic refiners and -
their downstream customers. To accomplish this
end, refiners were required to make transfer
payments among themselves through the purchase
and sale of entitlements. Because of the manner in
which the program worked, it had the effect of
dispersing overcharges resulting from crude oil
miscertifications throughout the domestic refining
industry. Amber Refining, Inc., 13 DOE { 85,217
(1985).

13 DOE at 88,569. OHA's delegation
expressly subjects it to Departmental -
policies and determinations such as this
one are governed by departmental
policy. Id.; Windsor Gas Corp., 14 DOE
1SS, No. KEF-0002 (May 22, 1986);
American Pacific International, Inc., 14
DOE { 85,158 (1988) (AP/).® Accordingly,
we will adopt the plan set forth in the
Proposed Order for disbursement of the
portion of the Marathon consent order
fund attributable to crude oil.

(B) Refined Product Comments

We also received a number of
comments concerning our proposed
procedures for disbursement of the
portion of the Marathon funds
attributable to refined products. Lucky
Stores, Inc. (Lucky), the Marathon Brand
Committee of the Petroleum Marketers
Association of America and the
Marathon Jobbers Group (the
Committee) assert that the small-claims
limit of $5,000 should be increased.
Lucky claims that refund applicants
whose volume of Marathon purchases
would make them eligible for an
allocable refund share of greater than
$5,000 will not be able to file a claim for
their full allocable share because they
are unable to make the required injury
showing. The Committee asserts that the
small-claims limit should be increased
to allow claimants that purchased
“average” amounts of Marathon product
(8.4 million gallons annually) to utilize
the small-claims injury presumption.

Setting a threshold limit is, of course,
a matter of judgment in any particular
case. However, the OHA has now
adopted the $5,000 small-claims
threshold in numerous cases. E.g., AP,
14 DOE at 88,295; Texas Oil & Gas
Corp., 12 DOE { 85,089 (1984); Marion
Corp., 12 DCE { 85,014 (1984). The basis
for the small-claims refund approach is

-that a separate detailed showing of

injury may be complicated and
burdensome for firms applying for
relatively small refunds. As we have
stated on several occasions with respect
to these smaller claims, the costs
incident to filing and processing
applications that set forth a detailed
showing of injury may outweigh the
benefits of receiving this additional
data. The small-claims process permits
the OHA to use its own resources more

.efficiently. Seminole Refining, Inc., 12

DOE { 85,188 (1985); Little America
Refining Co./The M. H. Cook Pipeline

8 However, as we stated in the Proposed Decision
and Order, after all the refunds to directly injured
parties have been made, we may find it appropriate
to use Marathon consent order funds associated
with sales of refined products to provide for indirect
restitution through the States.

'

Construction Co., No. RF112-1 (August
30, 1985) (proposed decision).

Raising the small-claims threshold
level as Lucky suggests would facilitate
a higher refund level to more applicants,
without providing a concomitant benefit

- in the overall refund process, such as

greater efficiency or accuracy.
Moregver, the suggestion of the
Committee would involve a complete
revision of the policy behind the small-
claims approach. The procedure was
developed to enable smaller applicants
to file claims efficiently and easily. It
was not designed to assist the applicant
that purchased "average” volumes, if in
reality that applicant is requesting a
significant refund. Under the plan
suggested by the Committee, the
average applicant, one purchasing 8.4
million gallons of product annually for
the audit period, would receive a refund
of more than $25,000 under the small-
claims approach. We find that an
applicant requesting a refund of this
magnitude should be prepared to fully
document the injury experienced.

Lucky also suggests that after all
meritorious claims have been satisfied,
the remaining funds should be
distributed to small claimants. We see
no basis for adopting this suggestion,
which would effectively distribute the
contents of the Marathon escrow to
those Marathon purchasers that simply
happened to have filed applications.
Pennzoil Co./Paul L. Strycula, 12 DOE
{ 85,211 (1985} We find no merit in such
an inequitable approach. '

As we indicated above, in our
Proposed Order we tentatively
determined that medium range
claimants {those requesting refunds
greater than $5,000 but less than $50,000)
could receive refunds of 35 percent of
their volumetric refund amount, by
establishing the volumes of Marathon
product that they purchased and by
demonstrating the existence of banks of
unrecovered product costs in the amount
of the refund claimed.

The State of California objects to our
tentative determination to set 35 percent
as the presumptive level of injury with

" respect to medium range claimants. The

State refers to the analysis used in the
Report of the Office of Hearings and
Appeals, In Re: Department of Energy
Stripper Well Exemption Litigation,
MDL No. 378 (D. Kan. filed June 21,
1985), 6 Fed. Energy Guidelines {90,507
(1985). California states that in the
Stripper Well Report we found that

“retailer and reseller injury absorption

would not exceed the 2.7 to 8.1 percent
range experienced by refiners, and
argues that the medium range -

-
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presumption in the present proceeding
not exceed that level.

We find the.analysis used in the
Stripper Well Report inapplicable here.
That Report referred to general cost
increases experienced by the industry as
a whole. When costs increase to all
members of a class, it is likely that they
will be able to pass through a high
percentage of those increases and still
remain competitive. It is this situation
that was involved in the Stripper Well
Report. On the other hand, when the
costs of only one purchaser at a
particular level increase, that purchaser
is less able to fully pass through those
costs and remain competitive. It is for
this reason that we find it likely that the
absorption rate by Marathon customers
was higher than that referred to in the
Stripper Well Report. Accordingly, we
see no basis for using the absorption
percentage figures of the Stripper Well
Report. See also Mobil Oil Corp., 13
DOE { 85,339 (1985).

The Committee of Marathon
Customers (CMC) 7 believes that we
have improperly limited medium range
claimants to a 35 percent injury
presumption level. CMC claims that *full
compensation” should be awarded to
motor gasoline applicants. CMC
Comments at 26-28. The purpose of the
medium range presumption approach is
to provide a simplified alternative
refund procedure for certain types of
applicants and enable OHA to process
these applications with greater
efficiency. From our broad experience in
conducting refund proceedings, we
believe that the 35 percent presumption
is a reasonable one. We have stressed
repeatedly, however, that medium range
applicants may receive their full
allocable share upon a persuasive
demonstration of injury. Apart from the
35 percent level, we see no reliable
evidence for establishing any otlier
presumption of injury level and no basis
for presuming that medium range motor
gasoline applicants experienced 100
percent injury levels. Accordingly, we
will adhere to the 35 percent
presumption figure set forth in the
Proposed Order.

Marathon, Leader Oil Company and
the Committee filed comments
suggesting that medium range claimants
be permitted to receive a refund at the
35 percent presumptive level without
being required to demonstrate the

. existence of banks. These commenters
suggest that it is difficult to establish
banks for the early years of the consent

7 CMC is comprised of 16 firms that purchased
substantial volumes of motor gasoline from
Marathon during the consent order period and for
whom Marathon was a major supplier.

-

order period. We are inclined to agree
that this aspect of the showing for the
medium range claimant should be
revised. As we stated in the Proposed
Decision and Order, we believe, based
on national average price data, that
wholesalers and resellers of refined -
petroleum products were likely to have
absorbed approximately 35 percent of
alleged Marathon overcharges. In view
of this finding, we believe that
production of bank data will not
measurably enhance the accuracy and
reliability of our analysis of whether
individual applicants experienced injury
and thereby make it worthwhile for the
OHA to perform detailed analyses of
bank data in this medium range.

Marathon also recommends that we
allow even the largest refund claimants,
those requesting a refund of $50,000 or
more, to elect the 35 percent
presumption method. We believe that
data supporting claims of this magnitude
warrant the most careful scrutiny.
Consequently, we will adhere to our
original proposal that applicants
requesting refunds of greater than
$50,000 must show not only purchases
and appropriate levels of banks of
unrecouped product costs, but also that
the alleged overcharges were not passed
through. However, these larger
applicants may limit their claims to
340,136,054 gallons and thereby receive
$49,999 under the 35 percent
presumption methodology. Conversely,
any mid-range claimant may prove the
full extent of its injury, rather than elect
the 35 percent presumption method.

Marathon has also asked, if in the
event that we are not convinced by the
proof of injury submitted by a large
refund applicant, whether that claimant
will receive a refund based on the 35
percent presumption method, or no
refund at all. In the past we have taken
the position that whether a refund is
granted in this situation depends on the
type of information submitted. If the
data convinced us that the applicant
was not injured, no refund was
approved. On the other hand, if the data
was unconvincing or inconclusive as to
injury, we have been willing to grant a
refund at the percentage presumptive
level or the small-claims level. E.g.,
Little America Refining Co./Silco Oil
Co., 14 DOE { 85,128 (19886). See also
Standard Oil Co. (Indiana}/Capital Gas
Co., 13 DOE { 85,199 (1985).

CMC raises several arguments
challenging the Proposed Decision and
Order’s approach for disbursement of
the Marathon funds. CMC first
challenges our finding in the Proposed
Decision that larger refund claimants
would generally be expected to

establish injury in order to receive a
refund. Normally this injury showing
involves a two-part test. First, the
applicant must establish that it had
banks of unrecovered produet costs in at
least the amount of the refund claimed
and, secondly, the claimant must
present evidence that it did not pass
through the alleged overcharges to its
own customers. CMC claims that this
test is improper and argues that a refund
claimant is “entitled to recover for the
overcharge it sustained so long as it did
not, during the period of controls, earn
profits in excess of those permitted by
law.” CMC Comments at 11. CMC
suggests that banks or other evidence
that the applicant maintained lawful
prices would be probative of this issue.
Id. at n.1. Thus, CMC essentially argues -
that the measure of an applicant’s injury
is diminished profits. /d. at 11-12.In a
recent case, the Federal District Court
for the District of Delaware rejected this
very argument. Atlantic Richfield Co. v.
DOE, 618 F. Supp. 1199 (D. Del. 1985)
(hereinafter cited as ARCO).
Specifically, the Court stated that the
term injury “connotes more than the
mere payment of an unlawful
overcharge,” and that “*OHA’s
requirement of proof of non pass-
through is entirely reasonable and well
within OHA's authority.” Id. at 1210,
1211. Accordingly, we reject CMC's
argument that the Marathon Proposed
Decision and Order improperly requires
larger refund applicants to demonstrate
that they did not pass through the
alleged Marathon overcharges.

In the Marathon Proposed Decision
and Order, we stated that in order to
prove injury an applicant would be
expected to show that due to market
conditions it was unable to pass through
the alleged Marathon overcharges. CMC
alleges that this is an unfair limit, since
there may be other reasons why an
applicant may not have been able to
pass through these increased costs.

We did not intend to unduly limit an
applicant’s opportunity to show that it
did not pass through alleged
overcharges. Although a demonstration
that market forces prevented the
claimant from passing through those
charges is certainly one method for
establishing injury, we will certainly
consider other persuasive injury
showings demonstrating that the alleged
overcharges were absorbed by the
claimant.

CMC also challenges the comparative
methodology used by OHA to evaluate
whether some types of applicants have
experienced injury. That methodology,
known as.the competitive disadvantage
test, generally compares the prices that
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a consent order firm charged an
applicant with average prices charged in
the applicant's market area for that
product at the applicant’s level of
distribution. CMC claims that there is no
support in judicial precedent for the
“competitive disadvantage
requirement.” CMC Comments at 15.
These objections are without merit.
First, the court in ARCO specifically *
upheld the authority of the OHA to
require refund applicants to establish
injury. /d. at 1210~11. In so doing, the
court reviewed and upheld our
application of the competitive
disadvantage test as one reasonable
method for establishing injury. /d. at
1213. Moreover, although we find that
this method is generally useful and
reliable, an applicant is always free to
suggest reasonable alternative methods
for establishing injury and provide
appropriate data for application cf its
methodology. However, in the ebsance
of an appropriate alternative showing,
we will generally adopt the compztitive
disadvantage approach. E.g., Lewtex Oil
& Gas Corp./Gulf Oil Corp., 13 DOE {
85,325 at 88,815 (1985). Thus, CMC's
assertion that OHA has illegally applied
the competitive disadvantage .
requirement is without basis. .

In our Proposed Order, we adopted
the implicit presumption that any
overcharges that Marathon allegedly
committed were spread evenly over the
time when the relevant product was
controlled. CMC urges that we use a
different approach. Specifically, CMC
suggests that we adopt a presumption
that overcharges occurred only during
those periods when a product would
have been in short supply. CMC
believes that during periods of adequate
supply, market forces would not allow a
reseller of product to overcharge its
customers and remain competitive. CMC
concludes that it is only in shortage
periods that a supplier wouid have been
able to gvercharge its customers. We
see no foundetian for this conclusien. As
an irit'z] matter, we see no basis to
presume that overcharges could occur
only during pericds of shortage. Under
CMC's theory, during pzricds of
adequate supply, if a supplier's prices
were above market prices it would not
be eble to sell the preduct. We cannct
agree with CMC's implicit assumption
that simply because a supplier’s prices
did not exceed market levels that it
committed no overcharge. For example,
if a supplier had access to low-priced
product it could have resold the product
at competitive prices and still have
overcharged.

Moreover, the refiner price rule at 10
CFR 212.83, to which Marathon was

subject, is extremely complex, and
violations could result from many
reasons not strictly related to
overcharges to a particular customer
during a shortage period. For example,
erroneous refiner cost calculations could
relate to improper accounting methods,
the equal application rule, and improper
class of purchaser determinations. In
fact, the consent order settled alleged
Marathon violations of many improper
cost calculation allegations. 50 FR at
34902-03. These alleged violations were
settled without specific findirgs that the
improper calculations caused Marathon
to charge specific excessive prices. 50

-FR at 34902. There is nothing in the

record in this case that would assist us
in determining when, during the consent
order period, Marathon would have
charged lower prices had it calculated
its banks in the manner DOE alleged to
be correct. We therefore see no rational
foundation for adopting CMC's
approach that the alleged Marathon
overcharges occurred only during
shortage periods. On the contrary, we
believe it more reasonable to assume
that the alleged overcharges were
dispersed evenly throughout the
regulated period for each covered
product.

CMC also alleges that we incorrectly
apportioned 40 percent of the consent
order funds to crude oil purchasers. It
asserts that this allocation was not
based upon adequate findings of fact.
CMC states: “The PDO merely recites
that ‘it appears that approximately 40
percent of the aggregate amount of the -
alleged violations settled by the consent
order concern Marathon’s production
and sales of crude oil.’ * CMC
Comments at 28. CMC's citation is
incorrect. The sentence referred to by
CMC is actually as follows: “According
to information set forth in the Fedsral
Register Notice announcing the
proposed Marathon consent order it
appears that approximately 40 percent
of the alleged violations setiled by the
consent order concern Marathon's
production and sales of crude oil. 59 FR
34¢01, 34802 (August 28, 1885)." 51 FR
16198, 16189 (May 1, 1986). Thus, our
basis for allocating 40 percent of the
crude oil funds was clearly set forth: we
referred to the information developed by
the agency in its audit of Marathon and
announced through the pubhcahon of
the consent order.

CMC next argues that the allocation .
of 40 percent of the Marathon fund to
the crude oil pool is inequitable. CMC
believes that Marathon's refined product
customers must have absorbed more
than 60 percent of the alleged Marathon
overcharges. It asserts that Marathon

refined greater volumes of crude oil than
it produced and earned significantly
more revenue form its sales of refined
products than on its sales of crude oil.
This assertion, even if true, does not
bear upon the portion of the Marathon
settlement fund that may resaonably be
allocated to refined products. If
Marathon did miscertify crude oil that it
used for producing refined products, the
effect these miscertifications would
have been experienced by participants
in the Entitlements Program, rather than
by Marathon refined product
purchasers. The Entitlements Program
compensated both entitlements
purchasers and sellers for such alleged
miscertifications.

Moreover, as we stated above, the
ERA suggested in the Notice of the
Proposed Consent Order that 60 percent
of the Marathon settlement fund may
have been related to refined product
overcharges. The Notice provided a 30-
day comment period. 50 Fed. Reg. at
34904. According to the Notice
announcing the final Marathon consent
Order, no comments were received
challenging the refined product/crude
oil apportionment referred to in the
Notice of the Proposed Consent Order.
51 FR 3820, 3821 (]anuary 30, 1986).
CMC'’s comments in the present
proceeding provide no reasonable basis
upon which we could establish a
different apportionment. Further, based
on our broad range of experience and
our knowledge of the Marathon
enforcement issues, we believe the 60/
40 apportionment is sound. Accordingly,
we will rely on these figures in the
current refund proceeding.

Finally, CMC claims that OHA
improperly requires a gasoline retailer
applicant to submit a separate refund
application form for each retail store for
which a refund is claimed. CMC appears
to base this claim on the fact that for
price computation purposes DOE
regulations considered a retailer, rather
than each individual retail station, as “a
firm.” CMC therefore believes retailers
must be permitted to submit information
on a firm-wide basis.

As an inijtial matter, CMC confuses
the considerations applicable to an -
enforcement proceeding with those
involved in a refund proceeding. For
purposes of determining compliance
with price regulations, a retailer may
have been permitted to calculate its
maximum lawful selling prices on a
firm-wide basis. However, in a refund
proceeding, we wish to ensure that no
gasoline retailer receives duplicate
refunds for the same retail outlet. It is
for reaons of efficiency and accuracy
that we request that gasoline retailers
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submit a separate application form for
each station. However, use of the
application forms themselves is
optional, not mandatory. Therefore, a
motor gasoline retailer applicant may
submit combined figures for all stations.
This may well result in increased time
and effort to process the claim and
could therefore delay refund approval.
We therefore fail to see any merit in
CMC'’s comment regarding motor
gasoline retailer claims.

Having considered the comments filed
with respect to the procedures
applicable to claimants applying for
refunds based on purchases of
Marathon refined products, we have
summarized below the procedures
applicable to these types of refund
applications.

I11. Refund Procedures for Refined
Product refund Claims

During the first stage of the refund
process, the Marathon settlement fund
available for refined products will be
distributed to purchasers who
satisfactorily demonstrate that they
were injured by Marathon's alleged
pricing violations. From our experience
with Subpart V proceedings, we believe
that potential claimants will fall into the
following categories: (1) end-users, i.e.,
consumers who used the Marathon
refined products; (2) regulated entities
not subject to the former federal oil
price controls which used Marathon
products in their businesses or
cooperatives which sold Marathon”
products in their businesses; and (3)
refiners, resellers or retailers who resold
the Marathon proucts.

As we discussed in our Proposed
Order, refunds will generally be made
on a pro rata or volumetric basis. The
volumetric refund amount in this special
refund proceeding is $.00042 per gallon.
However, we recognize that the impact
on an individual purchaser might have
been greater. Therefore, any purchaser
may file a refund application based on a
claim that it suffered a disproportionate
share of the alleged overcharges. See,
e.g.. Sid Richardson Carbon and
Gasoline Co., 12 DOE { 85,054 (1984).

(A) Specific application requirements
for each category of refined product
refund applicants

(1) Refund Applications by End-Users

As discussed above, we are adopting
a finding that end-users or ultimate
consumers whose businesses are
unrelated to the petroleum industry
were injured by the alleged overcharges
settled by the Marathon consent order.
End-user claimants need only document
their purchase volumes of Marathon

products to make a sufficient showing
that they were injured by the alleged
overcharges.

(2) Refund Applications by Regulated
Firms or Cooperatives

As we indicated above, agricultural
cooperatives and regulated firms, such
as public utilities, that are required to
pass on to their customers the benefit of
any refund received will be exempted
from the requirement that they make a
detailed showing of injury. See Office of
Special Counsel, 9 DOE { 82,538 (1982);
Tenneco Oil Co./Farmland Industries,
Inc., 9 DOE { 82,597 (1982). Instead,
those firms and cooperative groups will
be required to certify that they will pass
any refund received through to their
customers, to provide us with a full
explanation of the manner in which they
plan to accomplish this restitution to
their customers and to notify the
appropriate regulatory body of the
receipt of refund money. A cooperative’s
sales of Marathon products to
nonmembers will be treated in the same
manner as sales by other resellers.

(3) Refund Applications by Resellers,
Retailers and Refiners

(a) Refiners, Resellers and Retailers
Seeking Refunds of $5,000 or Less. We
are adopting the small-claims
presumption set forth in the Proposed
Order. Therefore, a claimant seeking a
refund of $5,000 or less will not be
required to submit any evidence of
injury beyond establishing the volume of
Marathon motor gasoline it purchased
during the consent order period.® See
Texas Oil & Gas Corp., 12 DOE at
88,210; Marion Corp., 12 DOE { 85,014
{1984). In addition 1o the general
information required from all applicants,
this type of claimant need only
establish, thorugh substaintiating the
volumes of purchases, that it is a small-
claims applicant.

(b) Refiners, Resellers and Retailers
Seeking Refunds Greater Than $5,000.
We will also adopt a medium range
injury presumption of 35 percent. This
presumption may be elected by a
reseller/refiner/retailer applicant whose
claim would result in a refund greater
than-$5,000 but less than $50,000.
However, as we discussed above, we

8 Claimants whose monthly purchases during the
period for which a refund is claimed result in a
volumetric refurid of greater than $5,000, but who
cannot establish that they did not pass through the
alleged price increases to their customers, or who
limit their claims to the threshold amount, will be
eligible for a refund of the $5,000 threshold amount
without being required to submit additional
evidence of injury. See Office of Enforcement, 10
DOE { 85,029 at 88,122 (1982) (Ada); Office of
Enforcement, 8 DOE { 82,597 at 85,396 (1981)
{Vickers).

will not require medium range
applicants adopting the presumption to
provide evidence of banks of

. unrecouped product costs. These

applicants will be requried only to
establish the volumes of product
purchased from Marathon. Of course, a
medium range applicant may elect not to
receive a refund based on this
presumption and may, instead prove the
extent of its injury using the criteria
applicable to large claimants.
Conversely, an applicant may limit the
amount of the refund it is requesting to
less than $50,000 and elect the 35
percent presumption method.

A frim which claims a refund of
$50,000 or more will be required to
provide a detailed demonstration of its
injury, as well as detailed purchase
volume information. Such a firm will be
required to demonstrate that it
maintained a bank of unrecovered
product costs. In addition, a claimant
must show, through market conditions
or otherwise, that it did not pass through
those increased costs to ita customers.
Such a showing might be made through
a demonstration of a lowered profit
margin, decreased market share, or
depressed sales volume during the
period of purchases from the consent
order firm.

(4) Refund Apphcatlons by Spot
Purchasers

If a claimant made only sporadic
purchases of significant volumes of
Marathon product, we consider that
claimant to be a spot purchaser. We
believe that in most circumstances such
a claimant should not receive a refund,
since it is unlikely to have experienced
injury. Purchasers on the spot market
tend to have considerable discretion in’
where and when to make purchases and
would therefore not have made spot
market purchases of Marathon product
at increased prices unless they were
able to pass through the full amount of
the quoted selling price at the time of
purchase to their own customers. See
Vickers, 8 DOE at 85,396-97. Therefore, a
firm which made only spot purchases
from Marathon will not receive a refund
unless it presents evidence rebutting the
spot purchaser presumption and
establishes the extent to which it was
injured as a-result of its purchases of
Marathon motor gasoline during the
consent order period. See Saber Energy,
Inc./Mobil Oil Corp., 14 DOE { 85,170
(1986). Spot purchasers will not be able
to use the presumption of injury for
small-claims described above.
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(5) Applicants Seeking Refunds Based
on Allocation Claims

We also recognize that we may
receive claims alleging Marathon
allocation violations. Such claims are
based on the consent order firm's
alleged failure to furnish petroleum
products that it was obliged to supply to
the claimant under the DOE allocation
regulations. See 10 C.F.R. Part 211. We
will evaluate refund applications based
on allocation claims by referring to
standards such as those set forth in
OKC Corp./Town & Country Markets,
Inc., 12 DOE { 85,094 (1984), and Aztex
Energy Co., 12 DOE { 85,116 (1984).

(6) Refund Applications by Consignees

Consignee agents are firms that
distributed covered products pursuant to
a contractual agreement with a refiner,

under which the refiner retained title to

the products, specified the price to be
paid by the purchaser and paid the
consignee a commission based on the
volume of covered products it
distributed. 10 CFR 212.31.

In previous decisions, we have
adopted the rebuttable presumption that
consignees that distributed the products
of a consent order firm were not
economically injured as a result of their
contractual arrangement with their
refiner/supplier. Gulf Oil Corp./C.F.
Canter Oil Co., 13 DOE { 85,388 (1936).
For example, we indicated in Amoco
that “consignee agents established their
prices at a set, per gallon commission
fee that was added®o Amoco's
wholesale price. That type of
arrangement insured that a consignee
did not absorb any alleged
overcharges.” 10 DOE at 88,200. We
therefore decided to adopt a
presumption that Amoco consignees
generally experienced no injury as a
result of their purchases from Amoco.
However, we also determined that
consignees could rebut this presumption
by establishing that “their sales
volumes, and their corresponding
commission revenues, declined due to
the alleged uncompetitiveness of
Amoco's prices.” Id. See also Aztex
Energy Co., 12 DOE { 85,116 (1984). We
will adopt this approach in the
Marathon proceeding.

(B) General refund application
requirements

In the Appendix to this Decision, we
have set forth a suggested form for
applications filed by gasoline retailer
claimants and one for other applicants.
Gasoline retailer applicants using the
suggested form must file a separate form
for each gasoline station for which a
refund is requested. All other applicants

using the suggested form must file a
separate form for each product for
which a refund is requested. We will
accept all applications that contain the
information necessary to process a

" claim, whether or not the suggested form

is used. For those claimants not using
the suggested form, the information that
must be included in an application is set
forth below.

1. An application for refund must be in
writing, signed by the applicant, and
specify that it pertains to the Marathon
Petroleum Company Special Refund
Proceeding, Case No. KEF-0021.

2. Each applicant should furnish its

name, street or post office address, and .

its telephone number. If the applicant is
a business firm, it should furnish all
other names under which it operated
during the period for which the claim is

-being filed.

3. Each applicant should specify how
it used the product—i.e., whether it was
a refiner, reseller, retailer or an end-
user. .

4. Each applicant must submit a
monthly purchase schedule for
Marathon purchases during the consent
order period, January 1, 1973 through
January 27, 1981. .

5. If an applicant purchased Marathon
refined products from a reseller, it must
establish its basis for belief that the
product originated with Marathon and
identify the reseller from whom the
product was purchased. Indirect
purchasers who either fall within a class
of applicant whose injury is presumed,
or who can prove injury, may be eligible
for a refund if the reseller of Marathon
products passed through the alleged
Marathon overcharges to its own
customers.

6. The application for refund should
contain the name, address, and

_ telephone number of the person who

prepared the application. If the preparer
was someone other than the applicant,
the applicant should furnish us with the
name and telephone number of a
contact person familiar with the facts
set forth in the application who we may
contact for additional information
concerning the application. Unless
otherwise specified, the refund check
will be issued to the preparer.

- 7. Each applicant must indicate
whether it or a related firm has
authorized any individual to file any
other refund application in the Marathon
refund proceeding on its behalf, and if
80 attach an explanation.

8. If the applicant is affiliated or
associated with Marathon in any
manner, it must so indicate and provide
information explaining the nature of its
relationship with the consent order firm.

9. If the applicant has been involved
in enforcement proceedings brought by
the DOE, it must provide a summary of
the present status of the proceeding, or
if the matter is no longer pending, it
must indicate how the proceeding was
resolved.

10. If the applicant is a firm which did
not actually purchase gasoline from
Marathon, but is a successor to a
Marathon customer, the applicant must
provide evidence establishing that it,
rather than Marathon's former customer,

_ is entitled to a refund, -

11. Each application must include the -
following statement: *'I swear (or affirm)
that the information submitted is true
and accurate to the best of my
knowledge and belief.” See 10 CFR
205.283(c); 18 U.S.C. 1001.

12. All applications for refund must be

_ filed in duplicate. A copy of each

application will be available for public
ingpection in the Public Reference Room
of the Office of Hearings and Appeals,
Forrestal Building, Room 1E-234, 1000
Independence A